


ROLANDO V. DEL CARMEN

SAM HOUSTON STATE UNIVERSITY

Australia • Brazil • Japan • Korea • Mexico • Singapore • Spain • United Kingdom • United States

CRIMINAL PROCEDURE

LAW AND PRACTICE

8
T

H
  

E
D

IT
IO

N



Printed in Canada
1 2 3 4 5 6 7 12 11 10 09 08

© 2010, 2007 Wadsworth, Cengage Learning

ALL RIGHTS RESERVED. No part of this work covered by the copyright 
herein may be reproduced, transmitted, stored or used in any form or by 
any means graphic, electronic, or mechanical, including but not limited to 
photocopying, recording, scanning, digitizing, taping, Web distribution, 
information networks, or information storage and retrieval systems, except 
as permitted under Section 107 or 108 of the 1976 United States Copyright 
Act, without the prior written permission of the publisher.

Library of Congress Control Number: 2008936193

ISBN 13: 978-0-495-59933-3
ISBN 10: 0-495-59933-6

Wadsworth

10 Davis Drive
Belmont, CA 94002-3098
USA

Cengage Learning is a leading provider of customized learning solutions 
with offi  ce locations around the globe, including Singapore, the United 
Kingdom,  Australia, Mexico, Brazil, and Japan. Locate your local offi  ce at 
www.cengage.com/international.

Cengage Learning products are represented in Canada by
 Nelson Education, Ltd.

To learn more about Wadsworth, visit www.cengage.com/wadsworth.

Purchase any of our products at your local college store or at our 
preferred online store www.ichapters.com.

Fingerprint image used on chapter opening pages and fl ashlight used on 
Highlight boxes: © Jupiter Images

Criminal Procedure: Law and Practice, 
Eighth Edition

Rolando V. del Carmen 

Senior Acquisitions Editor, Criminal Justice: 
Carolyn Henderson Meier

Development Editor: Beth Rodio

Assistant Editor: Meaghan Banks

Editorial Assistant: John Chell

Technology Project Manager: Bessie Weiss

Marketing Manager: Michelle Williams

Marketing Assistant: Jillian Myers

Marketing Communications Manager: 
Tami Strang

Project Manager, Editorial Production: 
Jennie Redwitz

Creative Director: Rob Hugel

Art Director: Maria Epes

Print Buyer: Paula Vang

Permissions Editor: Scott Bragg

Production Service: Melanie Field

Text Designer: Kathleen Cunningham

Copy Editor: Brian Jones

Illustrator: Buuji Inc.

Cover Designer: Christopher Harris, 
Reizebos Holzbaur Design Group

Cover Images: Top left: © Nikolay Mamluke/
iStock Photography; top right: 
© Gaetano/Corbis; bottom right: 
© Seth Gottfried/On Scene 
Photography; bottom left: 
© moodboard/Corbis. 

Compositor: Integra

For product information and technology assistance, contact us at 
Cengage Learning Customer & Sales Support, 1-800-354-9706.

For permission to use material from this text or product, 
submit all requests online at www.cengage.com/permissions. 

Further permissions questions can be emailed to
permissionrequest@cengage.com.

www.cengage.com/international
www.cengage.com/wadsworth
www.ichapters.com
www.cengage.com/permissions


This book is dedicated to my wife, Josie, 

my daughter, Jocelyn, and to the many 

graduate and undergraduate students 

and law enforcement personnel I have had 

over the years from whom I have learned 

so much.



ABOUT THE AUTHOR

Rolando V. del Camen  is Distinguished Professor of Criminal Justice 
(Law) in the College of Criminal Justice, Sam Houston State University. In 
August 2007, he was made a Regents Professor, a rare honor given by the 
Board of Regents of the Texas State University System. He received his B.A. 
and LL.B. (the equivalent of a J.D.) degrees from Silliman University in the 
Philippines, a Master of Comparative Law (M.C.L.) from Southern 
Methodist University, a Master of Laws (LL.M.) from the University of 
California, Berkeley, and a Doctor of the Science of Law (J.S.D.) from the 
University of Illinois in Champaign-Urbana. He has authored numerous 
books and articles on law and criminal justice. He lectures nationally and 
internationally on various law-related topics. His book Criminal Procedure: 
Law and Practice (Wadsworth Publishing) has been translated into Japanese, 
Korean, and Chinese and is used extensively in those countries. A recipient 
of many national and state awards, he has the distinction of having received 
all three major awards given by the Academy of Criminal Justice Sciences 
(ACJS) during its annual national convention: the Academy Fellow Award 
(1990), the Bruce Smith Award (1997), and the Founder’s Award (2005). 
He has taught numerous graduate and undergraduate classes in law and has 
been a mentor and friend to many of his students.

iv  



   v

BRIEF

CONTENTS

CHAPTER 1 THE COURT SYSTEM AND SOURCES OF RIGHTS  1

CHAPTER 2 OVERVIEW OF THE CRIMINAL JUSTICE PROCESS  30

CHAPTER 3 PROBABLE CAUSE AND REASONABLE SUSPICION  65

CHAPTER 4 THE EXCLUSIONARY RULE  90

CHAPTER 5 STOP AND FRISK AND STATIONHOUSE DETENTION  121

CHAPTER 6 ARRESTS AND USE OF FORCE  149

CHAPTER 7 SEARCHES AND SEIZURES OF THINGS  190

CHAPTER 8 MOTOR VEHICLE STOPS, SEARCHES, AND INVENTORIES  234

CHAPTER 9  SEARCHES AND SEIZURES NOT FULLY PROTECTED BY THE FOURTH AMENDMENT: 

PLAIN VIEW, OPEN FIELDS, ABANDONMENT, AND BORDER SEARCHES  272

CHAPTER 10 LINEUPS AND OTHER MEANS OF PRETRIAL IDENTIFICATION  302

CHAPTER 11 CONFESSIONS AND ADMISSIONS: MIRANDA V. ARIZONA  337

CHAPTER 12 BASIC CONSTITUTIONAL RIGHTS OF THE ACCUSED DURING THE TRIAL  380

CHAPTER 13 SENTENCING, THE DEATH PENALTY, AND OTHER FORMS OF PUNISHMENT  413

CHAPTER 14 LEGAL LIABILITIES OF PUBLIC OFFICERS  442

CHAPTER 15 TERRORISM AND ELECTRONIC SURVEILLANCE  474



This page intentionally left blank 



   vii

Preface  xvii

CHAPTER 1 
THE COURT SYSTEM AND SOURCES 
OF RIGHTS  1

THE U.S. COURT SYSTEM  2
The Federal Court System  3
The State Court System  8

THE TERRITORY OF JUDICIAL DECISIONS  8

JUDICIAL PRECEDENT STARE DECISIS  11

FEDERAL VERSUS STATE CRIMINAL TRIALS  12

JURISDICTION VERSUS VENUE  13

COURT CASES  14
Case Citations  14

HOW TO BRIEF A CASE  16

SOURCES OF RIGHTS  18
Constitutions  18
Statutory Law  20
Case Law versus Common Law  20
Court Rules  21

THE INCORPORATION CONTROVERSY  21
Background  22
Approaches to Incorporation  22
Fundamental and Incorporated Rights  24
Rights Not Incorporated  25
“Nationalization” of the Bill of Rights  25

THE JUDICIAL REVIEW DOCTRINE  25

THE RULE OF LAW  26

INACTION  JURISDICTION AND VENUE  10

C A S E  B R I E F  Duncan v. Louisiana (1968)  23

CHAPTER 2 
OVERVIEW OF THE CRIMINAL JUSTICE 
PROCESS  30

THE PROCEDURE BEFORE TRIAL  33
Filing of Complaint  33
The Arrest  34
Booking at the Police Station  36
Initial Appearance before a Magistrate  36
Setting Bail  38
The Preliminary Hearing  38
The Decision to Charge  40
Indictment versus an Information  41
The Arraignment  43
The Plea by the Defendant  43
Plea Bargains  45

THE PROCEDURE DURING TRIAL  49
The Selection of Jurors  49
Opening Statements by the Prosecution  52
Opening Statements by the Defense  53
Presentation for the Prosecution  53
Presentation for the Defense  53
Rebuttal Evidence  54
Closing Arguments  54
Defense Motions before the Verdict  55
Instructions to the Jury  55
Jury Deliberation  56
The Verdict  57

THE PROCEDURE AFTER TRIAL  59
Imposition of Sentence  59
Appeal  59
Habeas Corpus  60

CONTENTS



viii  CONTENTS

PROCEDURAL DIFFERENCES IN JURISDICTIONS  61
Application to Felony Cases  61
Variation among States  61
Variation within a State  61
Ideal versus Reality  62

C A S E  B R I E F  Santobello v. New York (1971)  48

INACTION JUROR SELECTION  51

CHAPTER 3 
PROBABLE CAUSE 
AND REASONABLE SUSPICION  65

PROBABLE CAUSE  67
Probable Cause Defined (the legal definition)  67
A “Man of Reasonable Caution”  68
The Practical Definition of Probable Cause  69
Same Definition of Probable Cause in Areas 

of Police Work  69
Arrest versus Search and Seizure  70
With a Warrant versus without a Warrant  70
The Advantages of Obtaining a Warrant  71
Determining Probable Cause  71
Probable Cause for a Different Offense during an Arrest  73
Establishing Probable Cause after an Illegal Act  73
Any Trustworthy Information Can Establish 

Probable Cause  74
How Probable Cause Is Established  75
Probable Cause and Motor Vehicle Passengers  82

REASONABLE SUSPICION  83
Reasonable Suspicion Defined  83
The Totality of Circumstances  85

PROBABLE CAUSE VERSUS REASONABLE 
SUSPICION  86

APPEALING PROBABLE CAUSE OR REASONABLE 
SUSPICION  87

INACTION A SEARCH WARRANT AFFIDAVIT  72

C A S E  B R I E F  Spinelli v. United States (1969)  78

C A S E  B R I E F  Alabama v. White (1990)  84

CHAPTER 4 
THE EXCLUSIONARY RULE  90

THE EXCLUSIONARY RULE DEFINED  92
The Purpose of the Rule  93
A Judge-Made Rule  94
Historical Development  94

THE RULE APPLIED TO STATE CRIMINAL 
PROSECUTIONS  96

INVOKING THE RULE  99
In Pretrial and Trial Motions  99
On Appeal  99

In Habeas Corpus Proceedings  100
“Standing” and Illegally Seized Evidence  100

DETERMINING WHAT IS NOT ADMISSIBLE  101
Illegally Seized Evidence  101
Fruit of the Poisonous Tree  101

EXCEPTIONS TO THE RULE  102
The Good Faith Exceptions  102
The Inevitable Discovery Exception  108
The Purged Taint Exception  109
The Independent Source Exception  110

WHEN THE RULE DOES NOT APPLY  111
In Violations of the “Knock and Announce” Rule  111
In Private Searches  112
In Grand Jury Investigations  112
In Sentencing  112
When Arrest Based on Probable Cause Violates 

State Law  112
When Only Agency Rules Are Violated  113
In Noncriminal Proceedings  113
In Parole Revocation Hearings  113

ARGUMENTS FOR THE RULE  114

ARGUMENTS AGAINST THE RULE  115

ALTERNATIVES TO THE RULE  116

THE FUTURE OF THE RULE  117

C A S E  B R I E F  Mapp v. Ohio (1961)  97

C A S E  B R I E F  Arizona v. Evans (1995)  106

INACTION THE EXCLUSIONARY RULE  114

CHAPTER 5 
STOP AND FRISK AND STATIONHOUSE 
DETENTION  121

STOP AND FRISK  123
Issue and Origin  123
The Leading Case  123
The Guidelines  124
Reasonable Suspicion Is Required  126

TWO SEPARATE ACTS  127
The Stop  127
The Frisk  138

STOP AND FRISK AND ARREST COMPARED  143

OTHER STOP AND FRISK APPLICATIONS  144
Application to Motor Vehicles  144
Application to Weapons in a Car  145
Application to Residences  145

STATIONHOUSE DETENTION  145
For Fingerprinting  145
For Interrogation  146



 CONTENTS  ix

C A S E  B R I E F  Terry v. Ohio (1968)  125

C A S E  B R I E F  Hiibel v. Sixth Judicial District Court 
of Nevada, et al. (2004)  135

INACTION STOP AND FRISK  140

CHAPTER 6 
ARRESTS AND USE OF FORCE  149

THE BROAD PICTURE: SEIZURES OF PERSONS  152
Arrests and the Fourth Amendment  152
Arrest: Just One Form of Seizure  152
Intrusiveness in Searches and Seizures of Persons  153
The Appropriate Test for Determining Seizure  154

ARREST DEFINED  155
Forced Detention and Arrest  155
The Length of Detention and Arrest  156

THE ELEMENTS OF AN ARREST  157
Seizure and Detention  157
The Intention to Arrest  158
Arrest Authority  159
Understanding by the Arrestee  159

ARRESTS WITH A WARRANT  159
When a Warrant Is Needed  161
The Issuance of a Warrant  162
The Contents of a Warrant  164
The Service of a Warrant  164
The Time of the Arrest  165
The Possession and Expiration of a Warrant  165
Other Legal Authorizations  165

ARRESTS WITHOUT A WARRANT  165
Felonies Committed in the Presence of Officers  166
Misdemeanors Committed in the Presence of 

Officers  166
Crimes Committed in Public Places  166
When Exigent Circumstances Are Present  167
When There Is Danger to the Officer  167

ENTERING A HOME WITHOUT A WARRANT  167

WHAT THE POLICE MAY DO AFTER AN ARREST  168
Search the Arrestee  168
Search the Area of Immediate Control  169
Search the Motor Vehicle  169
Search the Passenger Compartment of a Motor 

Vehicle  170
Use Handcuffs Subject to Departmental Policy  170
Monitor the Arrestee’s Movement  170
Search the Arrestee at the Place of Detention  171

WHAT THE POLICE CANNOT DO DURING 
AN ARREST  171

Enter Third-Party Residences  171
Strip or Cavity Search without Reasonable Suspicion  172

Conduct a Warrantless Protective Sweep  172
Invite the Media to “Ride Along”  173

THE ANNOUNCEMENT REQUIREMENT  173
The General Rule  174
The Exceptions and Other Rules  175

OTHER ARREST ISSUES  176
Detaining a Suspect While Obtaining a Warrant  176
Arrests for Traffic Violations or Petty Offenses  176
Arrests for Offenses Not Punishable by Prison or 

Jail Time  178
Are Citizen’s Arrests Valid?  180
Arresting Illegal Immigrants without a Warrant  180

DISPOSITION OF PRISONERS AFTER ARREST  180
Booking  182
First Appearance before a Magistrate  182
Bail  183

USE OF FORCE DURING AN ARREST  184
What Governs Police Use of Force  184
Nondeadly versus Deadly Force  184
The Use of Nondeadly Force  185
The Use of Deadly Force  185

INACTION WHAT THE POLICE MAY DO AFTER 
AN ARREST  156

C A S E  B R I E F  Payton v. New York (1980)  162

C A S E  B R I E F  Atwater v. City of Lago Vista (2001)  178

CHAPTER 7 
SEARCHES AND SEIZURES OF THINGS  190

SEARCHES, SEIZURES, AND THE RIGHT 
TO PRIVACY  192

The Right to Privacy: A Constitutional Right  193
“Reasonable Expectation of Privacy” Defined  193

DEFINITIONS AND GENERAL RULE  194
Search Defined  194
Seizure Defined  194
Searches and Seizures: The General Rule  194
Things Subject to Search and Seizure  195

SEARCH AND SEIZURE WITH A WARRANT  195
Requirements  195
The Procedure for Serving a Warrant  200
The Announcement Requirement  200
The Scope of Search and Seizure  202
The Time Allowed for a Search  203
The Procedure after the Search  203
Search and Arrest Warrants Compared  204

SEARCH AND SEIZURE WITHOUT 
A WARRANT  204

Searches Incident to Lawful Arrest  204
Searches with Consent  206



x  CONTENTS

Special Needs beyond Law Enforcement  214
A Summary of Special Needs Searches  216
Exigent Circumstances  218
Administrative Searches and Inspections  220

SPECIFIC SEARCH AND SEIZURE ISSUES  222
Drug Testing Police Officers  223
Testing Students for Drugs  225
Other Searches and Seizures of Students  225
Squeezing Luggage in a Bus  226
Temporary Restraint of a Suspect  226
Searches and Seizures by Private Persons  227
Searches by Off-Duty Officers  227
Use of Police Dogs to Detect Drugs  228
Surgery to Remove a Bullet from a Suspect  228
Searches and Seizures of Computers  229

C A S E  B R I E F  Chimel v. California (1969)  207

C A S E  B R I E F  Georgia v. Randolph (2006)  213

INACTION POLICE REPORTS ON SEARCH 
AND SEIZURE  223

CHAPTER 8 
MOTOR VEHICLE STOPS, SEARCHES, 
AND INVENTORIES  234

VEHICLE STOPS  237
The General Rule for Stops  237
Roadblocks: An Exception  238
After a Vehicle Stop  242
Traffic Stops as Pretexts for Vehicle Searches  246
Vehicle Stops Based on Racial Profiles  248
Consensual Searches and the Freedom to Leave  249
Arrest for a Nonjailable Traffic Offense  249
Passengers Are Also “Seized” in Traffic Stops  250
Arrests of Vehicle Passengers  251

VEHICLE SEARCHES  252
The Earliest Case on Vehicle Searches  252
Warrantless Vehicle Searches  255
Automatic Searches during Traffic Citations  255
Searches of Passenger Compartments  256
Passenger Compartment Searches When the Arrested 

Suspect Was Not in the Vehicle  257
Warrantless Searches of Trunks and Closed Packages  257
Warrantless Searches of Locked Trunks or Glove 

Compartments  259
Dog Sniffs after a Traffic Stop  259
Searches That Are Not Contemporaneous  260
Warrantless Searches When There Is Time to Obtain 

a Warrant  260
The Objective Reasonableness Rule in Vehicle 

Searches  261
Warrantless Searches of Containers in a Car  261

Seizures of Vehicles Found in Public Places  262
Searches of Motor Homes without a Warrant  263
The Use of Beepers to Detect Cars  263
Immigration and Border Searches of Vehicles  265
Other Valid Car Searches  265

VEHICLE INVENTORY SEARCHES  266
Immediately after an Arrest  266
Vehicles Impounded by Police  267

THE IMPORTANCE OF STATE LAWS AND 
DEPARTMENTAL POLICIES  268

INACTION THE ACCESS ROAD TRAP  253

C A S E  B R I E F  Carroll v. United States (1925)  254

C A S E  B R I E F  United States v. Ross (1982)  258

CHAPTER 9 
SEARCHES AND SEIZURES NOT FULLY 
PROTECTED BY THE FOURTH AMENDMENT: 
PLAIN VIEW, OPEN FIELDS, ABANDONMENT, AND 
BORDER SEARCHES  272

THE PLAIN VIEW DOCTRINE  274
Plain View Defined  275
Requirements of the Doctrine  275
Situations in Which the Doctrine Applies  277
One of Many Justifications for Admission of Evidence  277
Inadvertence Is No Longer Required  277
Plain View and Open Spaces  280
Plain View and Motor Vehicles  280
Plain View and Mechanical Devices  281
Plain View and Open View Compared  281
Plain View and Plain Touch Compared  281
Plain View and Plain Odor Compared  283

THE OPEN FIELDS DOCTRINE  283
The Open Fields Doctrine Defined  283
Areas Not Included in Open Fields  284
Curtilage  284
A Broader Meaning of Open Fields  287
Open Fields and Sense-Enhancement Technology  288
Open Fields and Plain View Compared  290

ABANDONMENT  291
Abandonment Defined  291
Guidelines for When Items Are Considered 

Abandoned  291
Abandonment of Motor Vehicles  293
Police Actions and Abandonment  293
Abandonment and Plain View Compared  294

BORDER SEARCHES  294
Searching Vehicles Away from the Border  295
Stopping Vehicles at Fixed Checkpoints  296
Disassembling the Gas Tank  296



 CONTENTS  xi

Temporary Detention of Aliens Believed to 
Be Illegal  297

Factory Surveys of Aliens  298
Detention of Alimentary Canal Smugglers  298
Summary of Case Law on Border Stops and Searches  298

C A S E  B R I E F  Horton v. California (1990)  279

INACTION A PRIVATE POKER GAME 
OVERHEARD  282

C A S E  B R I E F  Oliver v. United States (1984)  289

CHAPTER 10 
LINEUPS AND OTHER MEANS OF PRETRIAL 
IDENTIFICATION  302

LINEUPS  305
Right to Counsel during Lineups  305
Right to Due Process Applies  312
Unreasonable Searches and Seizures  312
Self-Incrimination  313

SHOWUPS  314
Right to Counsel during Showups  314
Right to Due Process  315
Unreasonable Searches and Seizures  316
Self-Incrimination  317

PHOTOGRAPHIC IDENTIFICATIONS  317
No Right to Counsel  317
Right to Due Process  317
Unreasonable Searches and Seizures  318
Self-Incrimination  319

PROBLEMS WITH EYEWITNESS 
IDENTIFICATION  319

“Hopelessly Unreliable”?  319
No Prescribed Guidelines  320

EYEWITNESS IDENTIFICATION GUIDELINES 
FROM THE U.S. DOJ  320

For Lineups  321
For Showups  322
For Photographic Identifications  322

OTHER MEANS OF IDENTIFYING SUSPECTS  323
DNA Testing  323
Polygraph Examinations  329
Breathalyzer™ Tests  330
Handwriting Samples  332
Hair Samples  332
Brain Fingerprinting  333

C A S E  B R I E F  Kirby v. Illinois (1972)  307

C A S E  B R I E F  United States v. Wade (1967)  310

INACTION PHOTOGRAPHIC IDENTIFICATION 
OF A PURSE SNATCHER  319

CHAPTER 11 
CONFESSIONS AND ADMISSIONS: 
MIRANDA V. ARIZONA  337

BEFORE MIRANDA  339
Voluntary Confessions  339
Four Illustrative Court Cases  340

AFTER MIRANDA  342

THE BASICS OF MIRANDA V. ARIZONA  343
The Case  343
The Miranda Warnings  345
Required by the Constitution, Not Just by Judges  345
Given for All Offenses Except Routine Traffic 

Stops  347
Distinguishing Miranda from the Right to Counsel  349
May Be Waived Knowingly and Intelligently  352

WHEN MUST THE MIRANDA WARNINGS BE 
GIVEN?  356

Custodial  356
Interrogation  359

OTHER SITUATIONS ON THE MIRANDA 
WARNINGS  361

Situations That Require the Miranda 
Warnings  361

Situations Not Requiring or Not Fully Applying the 
Miranda Warnings  366

Situations in Which the Miranda Warnings 
Are Not Needed  372

THE HARMLESS ERROR RULE AND MIRANDA 
CASES ON APPEAL  377

C A S E  B R I E F  Berkemer v. McCarty (1984)  348

INACTION A CONFESSION AFTER A REQUEST 
FOR A LAWYER  363

C A S E  B R I E F  Missouri v. Seibert (2004)  367

CHAPTER 12  
BASIC CONSTITUTIONAL RIGHTS OF THE 
ACCUSED DURING THE TRIAL  380

THE RIGHT TO A TRIAL BY JURY  383
Jury Size  383
Unanimous versus Nonunanimous Verdicts  383
Serious versus Petty Offenses  384
Selecting a Jury of Peers  385
Disqualification of Jurors Based on Race  385
Disqualification of Jurors Based on Gender  387

THE RIGHT TO COUNSEL  389
Why Counsel Is Needed  390
How Counsel Is Obtained  391
The Responsibility of the Defense Lawyer  392



xii  CONTENTS

The Right to Court-Appointed Counsel during 
the Trial  393

The Difficulty of Proving Ineffective Assistance 
of Counsel  395

Claims of Ineffective Counsel in Death Penalty 
Cases  396

The Right to Act as One’s Own Counsel  398
Automatic Reversal of a Conviction for Denying Defendant 

a Paid Lawyer    399

THE RIGHT TO DUE PROCESS  399
The Brady Rule on Disclosure of Evidence 

to the Accused  400
Cases after Brady  400

THE RIGHT AGAINST SELFINCRIMINATION  401
Applies Only to Testimonial Self-Incrimination  402
Testimonial and Nontestimonial 

Compared  403
Two Separate Privileges during Trial  404
The Grant of Immunity  406
Transactional and Derivative Use Immunity  406
How the Right Is Waived  407

THE RIGHT TO A FAIR AND IMPARTIAL TRIAL  407
The Prohibition against Prejudicial Publicity  408 
Controlling Prejudicial Publicity  408

C A S E  B R I E F  J. E. B. v. Alabama (1994)  388

C A S E  B R I E F  Gideon v. Wainwright (1963)  394

INACTION SELFINCRIMINATING WRITING 
ON THE WALL  403

CHAPTER 13 
SENTENCING, THE DEATH PENALTY, AND OTHER 
FORMS OF PUNISHMENT  413

SENTENCING  415
The Goals and Objectives of Sentencing  415
Sentencing Disparity  416
Sentences as Cruel and Unusual Punishment  416
Sentencing Guidelines  417
Sentencing Juvenile Offenders  419
Rights of Victims during Sentencing  421

TYPES OF SENTENCES  421
Imprisonment  421
Probation  427
Intermediate Sanctions  431
Fines, Forfeiture, and Restitution  433
The Death Penalty  434

C A S E  B R I E F  Weems v. United States (1910)  418

INACTION PROBATION REVOCATION 
PROCEEDINGS  432

C A S E  B R I E F  Baze v. Rees (2008)  438

CHAPTER 14 
LEGAL LIABILITIES OF PUBLIC 
OFFICERS  442

LAWSUITS AGAINST POLICE: OCCUPATIONAL 
HAZARD  444

AN OVERVIEW OF POLICE LEGAL LIABILITIES  445

CIVIL LIABILITY UNDER FEDERAL LAW  447
What Section 1983 Provides  447
Two Elements of a Section 1983 Lawsuit  448
Defenses in Section 1983 Cases  450

CIVIL LIABILITY UNDER STATE TORT LAW  455
Types of State Tort Cases  456 
Official Immunity  463 
Federal (Section 1983) and State Tort Cases 

Compared  464

WHEN THE POLICE ARE SUED  464
The Police Officer as Defendant  464
The Supervisor as Defendant  466
The City or County as Defendant  468

OTHER CONSEQUENCES OF POLICE 
MISCONDUCT  468

Prosecution under Federal and State Laws  469
Exclusion of Illegally Obtained Evidence  470 
Administrative Investigations and 

Punishments  470 
Loss of Law Enforcement License  471

INACTION IGNORING THE MEDICAL COMPLAINTS 
OF A SUSPECT IN CUSTODY  446

C A S E  B R I E F  Scott v. Harris (2007)  451

C A S E  B R I E F  Groh v. Ramirez (2004)  453

CHAPTER 15 
TERRORISM AND ELECTRONIC 
SURVEILLANCE  474

THE USA PATRIOT ACT OF 2001  476

THE USA PATRIOT ACT OF 2006  477

THE DEPARTMENT OF HOMELAND 
SECURITY  479

TERRORISM AND THE POLICE  479

LEGAL ISSUES IN TERRORISM  481

PROSPECTS FOR THE FUTURE  484

ELECTRONIC SURVEILLANCE  484
The Old Concept  485
The New Concept  486 

FOUR FEDERAL LAWS THAT GOVERN ELECTRONIC 
SURVEILLANCE  488

Title III of the Omnibus Crime Control and Safe Streets Act 
of 1968  488



 CONTENTS  xiii

INACTION A WARRANT FOR A WIRETAP 
BASED ON AN OVERHEARD CELL PHONE 
CONVERSATION  491

C A S E  B R I E F  Kyllo v. United States (2001)  496

APPENDIX A  
THIRTY SUGGESTIONS ON HOW 
TO BE AN EFFECTIVE WITNESS  501

APPENDIX B  
THE CONSTITUTION OF THE UNITED STATES  504 

Glossary  519 

Case Index  529

Subject Index  533

The Foreign Intelligence Surveillance Act of 1978 
(FISA)  490

The Electronic Communications and Privacy Act of 1986 
(ECPA)  492

The Communications Assistance for Law Enforcement Act 
of 1994 (CALEA)  493

USING ELECTRONIC DEVICES FROM A PUBLIC 
PLACE  494

ELECTRONIC DEVICES THAT DO NOT INTERCEPT 
COMMUNICATION  495

Pen Registers  497
Electronic Beepers  497
Cameras to Monitor Traffic and Other 

Offenders  497

C A S E  B R I E F  Katz v. United States (1967)  487



xiv  

IN ACTION 

BOXES

CHAPTER 1 
THE COURT SYSTEM AND SOURCES OF RIGHTS 
 Jurisdiction and Venue  10

CHAPTER 2 
OVERVIEW OF THE CRIMINAL JUSTICE PROCESS  
Juror Selection  51

CHAPTER 3 
PROBABLE CAUSE AND REASONABLE SUSPICION  
A Search Warrant Affidavit  72

CHAPTER 4 
THE EXCLUSIONARY RULE  
The Exclusionary Rule  114

CHAPTER 5 
STOP AND FRISK AND STATIONHOUSE DETENTION  
Stop and Frisk  140

CHAPTER 6 
ARRESTS AND USE OF FORCE 
 What the Police May Do after an Arrest  156

CHAPTER 7 
SEARCHES AND SEIZURES OF THINGS  
Police Reports on Search and Seizure  223

CHAPTER 8 
MOTOR VEHICLE STOPS, SEARCHES, AND INVENTORIES  
The Access Road Trap  253

CHAPTER 9 
SEARCHES AND SEIZURES NOT FULLY PROTECTED 
BY THE FOURTH AMENDMENT: PLAIN VIEW, OPEN 
FIELDS, ABANDONMENT, AND BORDER SEARCHES  
A Private Poker Game Overheard  282

CHAPTER 10 
LINEUPS AND OTHER MEANS OF PRETRIAL 
IDENTIFICATION  
Photographic Identification of a Purse 
Snatcher  319

CHAPTER 11 
CONFESSIONS AND ADMISSIONS: MIRANDA V. 
ARIZONA  

A Confession after a Request for a Lawyer  363

CHAPTER 12 
BASIC CONSTITUTIONAL RIGHTS OF THE ACCUSED 
DURING THE TRIAL  
Self-Incriminating Writing on the Wall  403

CHAPTER 13 
SENTENCING, THE DEATH PENALTY, AND OTHER 
FORMS OF PUNISHMENT  
Probation Revocation Proceedings  432

CHAPTER 14 
LEGAL LIABILITIES OF PUBLIC OFFICERS  
Ignoring the Medical Complaints of a Suspect in 
Custody  446

CHAPTER 15 
TERRORISM AND ELECTRONIC SURVEILLANCE  
A Warrant for a Wiretap Based on an Overheard Cell 
Phone Conversation  491



   xv

T
he entire Criminal Justice team at Wadsworth Cengage Learning wishes to express 
its sincere gratitude to the hardworking members of our Criminal Justice Advisory 

Board. This group of skilled, experienced instructors comes together once a year to 
further their driving mission, which can be summed up as follows:

This collaborative group of publishing professionals and instructors from traditional 
and nontraditional educational institutions is designed to foster development of 
exceptional educational and career opportunities in the field of criminal justice by 
providing direction and assistance to the faculty and administrators charged with 
training tomorrow’s criminal justice professionals. The Advisory Board offers peer 
support and advice, consults from both the academic and publishing communities, 
and serves as a forum for creating and evolving best practices in the building of 
 successful criminal justice programs.

The members of our Advisory Board have the wisdom, expertise, and vision to set 
goals that empower students, setting them up to capitalize on the field’s tremendous 
growth and expanding job opportunities. According to the U.S. Bureau of Labor 
Statistics, employment for correctional officers, law enforcement officers, investiga-
tors, and security officers is projected to increase at a rate of 9%–26% over the next 
eight years. Add to that the growing number of jobs available in other parts of the 
criminal justice system—case officer, youth specialist, social services, and more—and 
one can begin to get a true sense of the vast employment opportunity in the field. 
Helping today’s students unlock the door to exciting and secure futures is the ulti-
mate goal of everyone associated with the Wadsworth Cengage Learning Criminal 
Justice Advisory Board.

Included on the board are faculty and administrators from schools such as:
Brown College
Florida Metropolitan University
Globe University/Minnesota School of Business
Hesser College
John Jay College of Criminal Justice
Kaplan University
Keiser University 

INTRODUCING THE WADSWORTH 

CENGAGE LEARNING CRIMINAL 

JUSTICE ADVISORY BOARD



Rasmussen College
South University
Western Career College
Western Carolina University
Westwood College
Again, the Wadsworth Cengage Learning Criminal Justice team would like to 

extend our personal and professional thanks for all that the Advisory Board has 
enabled us to accomplish over the past few years. We look forward to continuing our 
successful collaboration in the years ahead.

We are always looking to add like-minded instructors to the Advisory Board; if 
you would like to be considered for inclusion on the Board, please contact Michelle 
Williams (michelle.williams@cengage.com).

Preparing Students for a Lifetime of Service



   xvii

PREFACE

CRIMINAL PROCEDURE: CONSISTENCY AND VARIANCE

T
he United States is composed of 52 different court jurisdictions (the 50 states, the 
federal government, and the District of Columbia). Criminal procedure rules 

apply nationwide and transcend state or jurisdictional boundaries. Unlike substantive 
criminal law, where specifics vary from state to state, criminal procedure is “national-
ized” and made uniform through United States Supreme Court decisions and is 
therefore binding in all jurisdictions. For example, the Miranda v. Arizona decision 
applies to all states and the federal government in all cases involving custodial inter-
rogation. In contrast, the types of crimes and requisites for conviction can vary from 
state to state, based on the specifics of a state’s penal code.

Despite core consistency, variations in criminal procedures abound, particularly 
where variations do not amount to a violation of constitutional rights. This happens 
because the United States Constitution merely mandates minimum guidelines that 
must be observed to ensure that a suspect or defendant obtains fairness from law 
enforcement agencies and the courts. For example, variations are evident in process-
ing minor offenses from state to state, or even among jurisdictions in a state. This is 
because the stakes for the defendant and the government are not as high and societal 
peace and order are not as deeply threatened. In sum, the more serious the offense, 
the greater is the need to adhere to prescribed procedures.

ORGANIZATION

The eighth edition has retained its classic strengths while also incorporating suggested 
revisions.

Chapter l discusses the court system, court cases, and sources of rights. Knowledge 
of criminal procedure starts with understanding how state and federal courts are struc-
tured and work, because the product of police work is processed in these courts. What 
the police do is often reviewed by the courts, which determine whether police behavior 
was legal or illegal. The reader at this early stage must become familiar with the U.S. 
Constitution and other sources of rights that set boundaries in police work. Chapter 2 
presents an overview of the criminal justice process. This overview familiarizes the 
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reader with the criminal procedure landscape and facilitates understanding of subse-
quent chapters that deal with details and how criminal procedure ends.

The next two chapters feature terms basic and crucial to criminal procedure: prob-
able cause, reasonable suspicion, and the exclusionary rule. Probable cause is a concept 
around which the constitutionality of police searches and seizures of persons and things 
revolves. Without probable cause, searches of persons and things are often unconstitu-
tional. Reasonable suspicion gives the police legal ground to act in stop and frisk cases, 
but it is a lower degree of certainty than probable cause. Both legal concepts must be 
mastered by law enforcement agents if conviction of a suspect or a defendant is to 
result. The exclusionary rule curtails police excesses in search and seizure cases. It pro-
vides that evidence illegally obtained by law enforcement officers is not admissible in 
court during a trial. These basic concepts are allied closely and must be learned well by 
the police so that their arrests, searches, and seizures can lead to a conviction.

The next focus is on issues related to the Fourth Amendment right against unrea-
sonable searches and seizures involving persons. Chapter 5 discusses stop and frisk and 
stationhouse detention. Chapter 6 deals with arrests and the use of force during an 
arrest. These discussions probe the extent of the power of the police when dealing with 
people. The use of force by the police during an arrest is discussed because it is an 
important topic in modern-day policing. Excessive use of force is one of the most 
frequent types of lawsuits filed against law enforcement officers and agencies. Officers 
must know the limits of the use of force; otherwise, serious consequences may ensue.

The next three chapters then address searches and seizures of things. This is an 
important part of policing, but not as crucial as searches and seizures of persons. Unless 
properly organized and separately discussed, this aspect of policing can be confusing. 
Some textbooks discuss arrests of persons and searches and seizures of things together. 
However, except for the requirement of probable cause, these aspects of police work 
have different rules. Confusion also results if searches and seizures of motor vehicles 
(Chapter 8) are discussed together with seizures of things (Chapter 7), as is done in 
many texts. These two types of searches (of things and of motor vehicles) are both 
covered by the Fourth Amendment, but have different rules and are best addressed 
separately. A discussion of searches and seizures that are not fully protected by the 
Fourth Amendment closes this topic area (Chapter 9). These searches are best discussed 
in this section, but deserve a separate chapter because they do not come under the 
panoply of Fourth Amendment protection and are governed by different rules.

Covered next are pretrial identifications and confessions and admissions. Chapter 
10, Lineups and Other Means of Pretrial Identification, and Chapter 11, Confessions 
and Admissions: Miranda v. Arizona, go together because they are closely related 
(although their sequence can be interchanged; confessions and admissions can pre-
cede pretrial identifications). Miranda v. Arizona is arguably the most recognizable 
case ever decided by the U.S. Supreme Court in criminal procedure. It forms the core 
of any discussion on the admissibility of confessions and admissions and strongly 
influences day-to-day police work. This chapter focuses on that case and cases subse-
quently decided that refine the various aspects of admissions and confessions.

Following the discussion of pretrial identifications and confessions and admis-
sions are two topics of lesser importance to day-to-day policing. Chapter 12 familiar-
izes readers with the constitutional rights of the accused during a trial. Although of 
peripheral importance to policing (because the trial usually takes place after the police 
have done their work and the evidence has been submitted to the prosecutor), this 
chapter helps acquaint readers with the basic constitutional rights during a trial of 
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defendants who have been apprehended by law enforcement officers. This completes 
an officer’s knowledge of the rights guaranteed to anyone who comes in contact with 
law enforcement. Without a good knowledge of constitutional rights during a trial, 
the police merely see the front end of their work and not how their work is completed 
by the prosecutor and the court and how the rights of suspects are protected at that 
stage of the criminal justice process. Chapter 13, Sentencing, the Death Penalty, and 
Other Forms of Punishment, is new. Although not a part of day-to-day police work, 
sentencing and punishment afford the reader a complete view of the criminal justice 
process and represent the end results of police work. This chapter features a discus-
sion of the death penalty, which is the ultimate form of punishment and has been a 
major concern of the U.S. Supreme Court. This concern is indicated by the number 
of death penalty cases the Court has decided in the last few years.

Finally, two diverse topics in policing are featured. A new Chapter 14, Legal 
Liabilities of Public Officers, merits a separate chapter because it affects the totality of 
police work. Future and prospective officers must know that there are legal pitfalls in 
policing; they must be well aware of virtual legal land mines so as to avoid lawsuits. This 
topic deserves inclusion in a criminal procedure text because it governs how the police 
deal with the public in the course of their work. Lawsuits filed against law enforcement 
agents and agencies have greatly influenced modern-day policing and have led to 
changes in law enforcement policies and practices. The content of the new Chapter 15, 
Terrorism and Electronic Surveillance, is taken from other chapters of the seventh edi-
tion. Terrorism used to be covered in Chapter 6, Arrests and Use of Force, and elec-
tronic surveillance was covered in Chapter 7, Searches and Seizures of Things. These 
topics have been transferred to this last chapter because they deserve discussion but do 
not fit well in the other chapters. Although terrorism is a current high-profile topic, it 
is mainly a concern of the national government. The police are involved in the war 
against terror, but in a supportive, albeit important, capacity. Electronic surveillance is 
related to terrorism but is also a part of policing. These two topics are now in the last 
chapter because some courses in criminal procedure include them, but others do not. 

CHAPTERBYCHAPTER REVISIONS

An Overview of Changes Recent United States Supreme Court cases were 
added (the cutoff date for the decisions was October 20, 2008). Throughout the 
book, all previously covered topics have been updated, changed, or modified and 
new topics added as needed. Most important, two new chapters have been added at 
the recommendation of adopters and reviewers:

Chapter 13, Sentencing, the Death Penalty, and Other Forms of Punishment
Chapter 15, Terrorism and Electronic Surveillance

Chapter 13 introduces sentencing, the death penalty, and other forms of punish-
ment, the tail end of the criminal justice process. The inclusion of these topics in a 
criminal procedure text provides a complete view of the total process. The topics in 
this chapter represent major U.S. Supreme Court concerns in today’s environment, 
as evidenced by the spate of recent Court decisions on the death penalty and other 
punishment issues. 

Chapter 15 collects material that had been spread across several chapters in the 
seventh edition and combines the discussion of terrorism and electronic surveillance—
related and timely topics in today’s world—in a single chapter. 
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Another important enhancement to the eighth edition is the substantial revi-
sion of Chapter 12, Basic Constitutional Rights of the Accused During the Trial. 
It now focuses on five rights: the right to trial by jury, the right to counsel, the right 
to due process, the right against self-incrimination, and the right to a fair and 
impartial trial. The following six rights are summarized in the chapter, but their 
details are omitted: the right to protection against double jeopardy, the right to 
confront witnesses, the right to compulsory process to obtain witnesses, the right 
to a speedy and public trial, the right to a fair and impartial trial, and the right to 
proof of guilt beyond reasonable doubt. This revised chapter now discusses mainly 
constitutional rights that are more related to police work. Reviewers’ comments 
showed that some colleges use this chapter as part of the criminal procedure course, 
while others do not.

Changes in Format A list of key terms now appears at the beginning of each 
chapter instead of at the end. Learning and retention are better achieved if the reader 
is made aware of the important particular terms before reading the chapter.

The seventh edition included hypothetical questions at the end of each chapter 
under the heading Review Questions and Hypothetical Cases. This eighth edition 
separates out the hypothetical cases and now groups them in sections called Test Your 
Understanding, which underscores the importance of these imaginary scenarios as 
vehicles for learning legal principles. Test Your Understanding sections describe brief 
factual situations and pose questions about them, enabling students to apply legal 
principles and concepts they have learned in the chapter. Although realistic, these 
scenarios are primarily meant to trigger mental exercises that encourage analysis and 
develop legal reasoning. In essence, they say: “You now know the principle; apply 
your knowledge to this brief scenario and justify your answer.”

A new feature titled In Action is now found in every chapter. In Action is an 
extended version of the hypothetical scenarios in Test Your Understanding and 
calls for a more in-depth application of principles described in the chapter. As with 
the Test Your Understanding questions, no definite answer is provided because 
both the Test Your Understanding questions and In Action features are meant to 
be vehicles for mental exercises and discussion, not a search for a “right” answer. It 
is more important that the situation gets discussed and that the student formulates 
his or her own answer, based on an analysis of the facts, rather than the author or 
instructor providing a categorical answer.

The list of Top 20 Cases in Criminal Procedure, located on the back endpapers, 
is new. It seeks to be instructive and controversial. The choice of cases is admittedly 
subjective and open to challenge by anybody. Readers are encouraged to disagree and 
submit their preferences to the author. 

CHAPTERBYCHAPTER CHANGES

Chapter 1, The Court System and Sources of Rights No major 
changes.

Chapter 2, Overview of the Criminal Justice Process The section 
“Procedure after Trial” has been shortened and part of the discussion transferred to 
Chapter 13.



 PREFACE  xxi

Chapter 3, Probable Cause and Reasonable Suspicion New case: 
Davenpeck v. Alford (2004): the Fourth Amendment does not require the offense 
establishing probable cause to be “closely related” to or even “based on” the same 
conduct as the offense initially identified by the officer. As long as there is probable 
cause, the arrest is valid.

Chapter 4, The Exclusionary Rule Two new cases: Hudson v. Michigan 
(2006): police violation of the “knock and announce” rule does not require exclusion 
of the evidence seized; and Virginia v. Moore (2008): evidence seized after an arrest 
that violated state law but was based on probable cause does not violate the exclu-
sionary rule and is admissible at trial.

Chapter 5, Stop and Frisk and Stationhouse Detention New case: 
Samson v. California (2006): stop and frisk requires reasonable suspicion, but stops 
and searches of parolees without suspicion are valid.

Chapter 6, Arrests and Use of Force The section on “Responses to 
Terrorism” has been transferred to Chapter 15. New case: Brigham City v. Stuart 
(2006): the “police may enter a home without a warrant when they have an objec-
tively reasonable basis for believing that an occupant is seriously injured or immi-
nently threatened with such injury.”

Chapter 7, Searches and Seizures of Things The following sections have 
been transferred from this chapter to Chapter 15: “Three Federal Laws Governing 
Electronic Surveillance” and “Electronic Devices That Do Not Intercept 
Communication.” Two new topics were added: “Drug Testing Police Officers” and 
“Drug Testing Students.” The Katz v. United States (1967) case brief is replaced by 
Georgia v. Randolph (2006). Four new cases: Hudson v. Michigan (2006): police 
violation of the “knock and announce” rule does not require exclusion of the evidence 
seized (this is also a new case in Chapter 4); Samson v. California (2006): although 
stop and frisk requires reasonable suspicion, the stop and search of a parolee without 
suspicion is valid (this is also a new case in Chapter 5); Brigham City v. Stuart (2006): 
the “police may enter a home without a warrant when they have an objectively 
reasonable basis for believing that an occupant is seriously injured or imminently 
threatened with such injury” (this is also a new case in Chapter 6); and United States 
v. Grubbs (2006): “anticipatory” search warrants are valid.

Chapter 8, Motor Vehicle Stops, Searches, and Inventories Two new 
cases: Brendlin v. California (2007): the passenger of a vehicle, like the driver, is 
considered “seized” within the meaning of the Fourth Amendment during a traffic 
stop; and Scott v. Harris (2007): “a police officer’s attempt to terminate a dangerous 
high-speed chase that threatens the lives of innocent bystanders does not violate the 
Fourth Amendment, even when it places the fleeing motorist at risk of serious injury 
or death” (this is also a new case in Chapter 14).

Chapter 9, Searches and Seizures Not Fully Protected by the 

Fourth Amendment: Plain View, Open Fields, Abandonment, and 

Border Searches No major changes.

Chapter 10, Lineups and Other Means of Pretrial Identification No 
major changes.
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Chapter 11, Confessions and Admissions: Miranda v. Arizona No 
major changes.

Chapter 12, Basic Constitutional Rights of the Accused during the 

Trial Five sections were retained from the seventh edition: “The Right to Trial by 
Jury”; “The Right to Counsel”; “The Right to Due Process”; “The Right against Self-
Incrimination”; and “The Right to a Fair and Impartial Trial.” The following rights 
are summarized but not discussed in detail as these constitutional rights, although 
important, are only peripherally related to police work: the right to protection against 
double jeopardy; the right to confront witnesses; the right to compulsory process to 
obtain witnesses; the right to a speedy and public trial; the right to a fair and impartial 
trial; and the right to proof of guilt beyond a reasonable doubt. One of the briefed cases 
in the seventh edition, Lockhart v. McCree (1986), was deleted. In its place is a Case 
Brief for Gideon v. Wainwright (1963). Four new cases: Rompilla v. Beard (2005): the 
Sixth Amendment right to effective counsel requires the lawyer to obtain materials that 
the lawyer knew the prosecution would likely use at the sentencing stage of a criminal 
trial for murder; Snyder v. Louisiana (2008): the trial judge acted improperly in uphold-
ing the peremptory strikes of the black jurors because the reasons given by the prosecu-
tion for striking the jurors applied equally well to the white jurors that the prosecutors 
did not strike; United States v. Gonzalez-Lopez (2006): denying a criminal defendant 
paid counsel of his own choosing is a “structural error” that automatically violates the 
Sixth Amendment right to counsel; and Davis v. Washington (2006): “statements are 
non-testimonial (and therefore admissible in court) when made in the course of police 
interrogation under circumstances objectively indicating that the primary purpose of 
interrogation is to enable police assistance to meet an ongoing emergency.”

Chapter 13, Sentencing, the Death Penalty, and Other Forms of 

Punishment This new chapter includes important cases on the death penalty, 
such as Furman v. Georgia (1972), which declared the death penalty unconstitutional; 
Gregg v. Georgia (1976), which declared the death penalty constitutional; and Roper 
v. Simmons (2005), which held the death penalty for juveniles unconstitutional. It 
also discusses Baze v. Rees (2008), which held that the use of a three-drug combina-
tion to execute offenders does not constitute cruel and unusual punishment and is 
therefore constitutional. This chapter presents major cases on sentencing and prison-
ers’ rights and includes topics such as probation; intermediate sanctions; and fines, 
forfeiture, and restitution.

Chapter 14, Legal Liabilities of Public Officers This was Chapter 13 in 
the seventh edition, where it was titled “Legal Liabilities and Other Consequences 
of Police Misconduct.” Of the two cases briefed in the seventh edition, Groh v. 
Ramirez (2004) was retained, but Town of Castle Rock v. Gonzales (2005) was deleted. 
In its place is Scott v. Harris (2007), which illustrates two legal principles: (1) “a 
police officer’s attempt to terminate a dangerous high-speed car chase that threatens 
the lives of innocent bystanders does not violate the Fourth Amendment, even when 
it places the fleeing motorist at risk of serious injury or death”; and (2) police officers 
do not violate “clearly established” federal law when they use what amounts to deadly 
force during a high-speed chase under circumstances similar to this case—therefore, 
they are not civilly liable under federal law.

Chapter 15, Terrorism and Electronic Surveillance This new chapter 
is taken from Chapters 6 (the section on terrorism) and 7 (the section on electronic 
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surveillance) of the seventh edition. The section on terrorism includes new and 
updated topics that have developed since the writing of the seventh edition. It updates 
the laws passed and cases decided and keeps readers posted on developments on the 
national and state levels in the ongoing war on terror. Electronic surveillance laws, 
the other main topic in the chapter, also continue to be addressed by legislatures and 
the courts. As in the case of terrorism, electronic surveillance law is a complex field 
that is not usually invoked in routine police work. Its basic guidelines, however, must 
be learned by the police because lack of fundamental knowledge can lead to civil 
liability and possible criminal prosecution. This chapter presents the fundamentals 
about electronic surveillance; the specifics are usually obtained and learned from 
legal counsels in individual police departments. The cases briefed are Katz v. United 
States (1967) and Kyllo v. United States (2001). One new case: Hamdan v. Rumsfeld 
(2006): due process requires that where a United States citizen is detained for alleg-
edly fighting against the United States in Afghanistan as an enemy combatant, that 
person should be given a meaningful opportunity to contest the factual basis for his 
detention before a neutral decision maker.

ANCILLARIES

To further enhance your study of criminal procedure, the following supplements are 
available to qualified adopters. Please consult your local sales representative for 
details.

For the Instructor

Instructor’s Resource Manual with Test Bank An improved and completely 
updated Instructor’s Resource Manual with Test Bank has been developed by Craig 
Hemmens of Boise State University. The manual includes learning objectives, detailed 
chapter outlines, key terms, a list of relevant cases, Internet resources, critical think-
ing exercises, and discussion questions. Each chapter’s Test Bank contains questions 
in multiple-choice, true-false, fill-in-the-blank, and essay formats, with a full answer 
key. The test bank is coded to the learning objectives that appear in the main text, and 
includes the page numbers in the main text where the answers can be found. Finally, 
each question in the Test Bank has been carefully reviewed by experienced criminal 
justice instructors for quality, accuracy, and content coverage. Our Instructor Approved 
seal, which appears on the front cover, is our assurance that you are working with an 
assessment and grading resource of the highest caliber.

eBank PowerPoint® Presentations These handy Microsoft® PowerPoint slides, 
created by Craig Hemmens of Boise State University and Valerie Bell of the University 
of Cincinnati, outline the chapters of the main text in a classroom-ready presenta-
tion, helping you to make your lectures engaging and more visually appealing. The 
presentations are available for download on the password-protected website, and can 
also be obtained by e-mailing your local Cengage Learning representative.

WebTutor™ on Blackboard® and WebCT® WebTutor for WebCT or Blackboard 
provides access to all the content of this text’s rich Book Companion Website from 
within your course management system. Robust communication tools—such as a 
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course calendar, asynchronous discussion, real-time chat, a whiteboard, and an inte-
grated e-mail system—make it easy for your students to stay connected to the course.

ExamView® Computerized Testing The comprehensive Instructor’s Resource 
Manual described previously is backed up by ExamView, a computerized test bank 
available for PC and Macintosh computers. With ExamView you can create, deliver, 
and customize tests and study guides (both print and online) in minutes. You can 
easily edit and import your own questions and graphics, change test layouts, and 
reorganize questions. And using ExamView’s complete word processing capabilities, 
you can enter an unlimited number of new questions or edit existing questions. 

The Wadsworth Criminal Justice Video Library So many exciting, new 
 videos— so many great ways to enrich your lectures and spark discussion of the 
material in this text. Your Cengage Learning representative will be happy to provide 
details on our video policy by adoption size. The library includes these selections and 
many others:

ABC ■ ® Videos: ABC videos feature short, high-interest clips from current news 
events as well as historic raw footage going back 40 years. Perfect for discus-
sion starters or to enrich your lectures and spark interest in the material in the 
text, these brief videos provide students with a new lens through which to view 
the past and present, one that will greatly enhance their knowledge and under-
standing of significant events and open them up to new dimensions in learning. 
Clips are drawn from such programs as World News Tonight, Good Morning 
America, This Week, PrimeTime Live, 20/20, and Nightline, as well as numerous 
ABC News specials and material from the Associated Press Television News 
and British Movietone News collections.
The Wadsworth Custom Videos for Criminal Justice: ■  Produced by Wadsworth 
and Films for the Humanities, these videos include short (5- to 10-minute) 
 segments that encourage classroom discussion. Topics include white-collar 
crime, domestic violence, forensics, suicide and the police officer, the court pro-
cess, the history of corrections, prison society, and juvenile justice. 
Oral History Project: ■  Developed in association with the American Society of 
Criminology, the Academy of Criminal Justice Society, and the National Institute 
of Justice, these videos will help you introduce your students to the scholars who 
have developed the criminal justice discipline. Compiled over the last several years, 
each video features a set of Guest Lecturers—scholars whose thinking has helped 
build the foundation of present ideas in the discipline. Vol. 1: Moments in Time; 
Vol. 2: Great Moments in Criminological Theory; Vol. 3: Research Methods.
Court TV Videos: ■  One-hour videos presenting seminal and high-profile cases 
such as the interrogations of Michael Crowe and serial killer Ted Bundy, as 
well as crucial and current issues such as cybercrime, double jeopardy, and the 
management of the prison on Riker’s Island.
A&E American Justice: ■  Forty videos to choose from on topics such as deadly 
force, women on death row, juvenile justice, strange defenses, and Alcatraz. 
Films for the Humanities: ■  Nearly 200 videos to choose from on a variety of 
 topics such as elder abuse, supermax prisons, suicide and the police officer, the 
making of an FBI agent, domestic violence, and more.
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For the Student

Companion Website The book-specific website at www.cengage.com/criminal
justice/delcarmen offers students a variety of study tools and useful resources such as 
quizzing, Internet activities, a glossary, flash cards, and more.

Crime and Evidence in Action CD-ROM This engaging simulation provides 
an interactive discovery of criminal investigations and features three in-depth crime 
scene scenarios that will allow students to analyze crime scene evidence and then 
make decisions that will affect the outcome of the case. Each case allows the student 
to take on various roles, from scene investigation (including forensics) to arrest, the 
trial, incarceration, and even parole of the convicted felon. Students are encouraged 
to make choices as the case unfolds and conduct interactive investigative research in a 
simulated setting. This CD-ROM may be bundled with the text at a discount.

Crime Scenes: An Interactive Criminal Justice CD-ROM Recipient of several 
New Media Magazine Invision Awards, this interactive CD-ROM allows students to 
take on the roles of investigating officer, lawyer, parole officer, and judge in excitingly 
realistic scenarios. This CD-ROM may be bundled with the text at a discount. An 
Instructor’s Manual is also available. 

Careers in Criminal Justice: From Internship to Promotion, Fifth Edition, by 
J. Scott Harr and Kären M. Hess This supplemental book helps students develop 
a job search strategy through résumés, cover letters, and interview techniques. It also 
provides students with extensive information on various criminal justice professions, 
including job descriptions, job salary suggestions, and contact information.

Wadsworth’s Guide to Careers in Criminal Justice, Third Edition, by Carol 
Mathews of Century College This 96-page booklet helps students review the 
wide variety of careers in the criminal justice field. Included are job descriptions, sal-
ary suggestions, and contact information.
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A TEXT FOR A NATIONAL AUDIENCE

This text is written for a national audience, not just for readers in one or two particu-
lar states. Policing in the United States is mainly a state and local concern; thus it is 
not enough for police officers to know the content of this text. Knowledge of specific 
state law, court decisions, or agency policy is a must in law enforcement in the United 
States. In case of doubt and where an actual case is involved, users of this text are 
strongly advised to read their own state laws or consult a knowledgeable lawyer for 
authoritative guidance.

TOWARD A DEMYSTIFICATION OF THE LAW

This text aims to help demystify the law and court decisions so they can more effec-
tively guide the conduct of law enforcement officers and thus further protect citizens’ 
constitutional rights. Policing a free society is never easy because it sometimes involves 
an emotional confrontation between the police and the public. Police officers must 
know and understand the law so that they become fully aware of what they can do 
legally in their high-risk work. It is hoped that this book contributes toward achieving 
that goal—in the interest of society and for the benefit of law enforcement officers 
who risk their lives daily so the rest of us can enjoy safety and peace.

Rolando V. del Carmen
Distinguished Professor of Criminal Justice (Law) and Regents Professor
College of Criminal Justice
Sam Houston State University
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WHAT YOU WILL LEARN

The United States has a dual court system—federal  ■

and state.

Court decisions are binding only in that court’s  ■

territorial jurisdiction.

Some criminal cases can be tried in both federal and  ■

state courts.

There are distinctions between  ■ jurisdiction and venue.

Briefing decided cases is a good way to understand a  ■

court decision.

The Internet is an easily accessible source of court  ■

decisions.

There are four sources of legal rights: the federal  ■

constitution, state constitutions, statutory law, and 
case law.

Approaches to the incorporation controversy can be  ■

classified into four positions: selective incorporation, 
total incorporation, total incorporation plus, and 
case-by-case incorporation.

The term  ■ rule of law generally means that no person, 
from the most powerful public official to the least 
powerful individual, is above the law.

KEY TERMS

Go to the Criminal Procedure, Eighth Edition, website 
(http://www.cengage.com/criminaljustice/delcarmen) for 
flash cards that will help you master the definitions of 
these terms.

judicial review
jurisdiction
original jurisdiction
rule of four
rule of law
selective incorporation
stare decisis
statutory law
total incorporation
total incorporation plus
venue

Bill of Rights
case-by-case 

incorporation
case citation
case law
common law
double jeopardy
dual court system
dual sovereignty
Due Process Clause
en banc decision
incorporation controversy
judicial precedent
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CHAPTER OUTLINE

The U.S. Court System

The Federal Court System

The State Court System

The Territory of Judicial Decisions

Judicial Precedent (Stare Decisis)

Federal versus State Criminal Trials

Jurisdiction versus Venue

Court Cases

Case Citations

How to Brief a Case

Sources of Rights

Constitutions

Statutory Law

Case Law versus Common Law

Court Rules

The Incorporation Controversy

Background

Approaches to Incorporation

Fundamental and Incorporated Rights

Rights Not Incorporated

“Nationalization” of the Bill of Rights

The Judicial Review Doctrine

The Rule of Law

In this chapter, we focus on the structure of federal and state court systems in the 
United States.

Criminal cases in the United States may be tried in federal and state courts if the 
act constitutes violation of the laws of both jurisdictions. However, most criminal 
cases are tried in state courts, because maintaining peace and order is primarily the 
responsibility of state and local governments. Important topics covered in this chapter 
include the territorial effect of judicial decisions, the principle of judicial precedent 
based on stare decisis, the extent of federal and state jurisdiction, the principle of dual 
sovereignty, the legal concepts of jurisdiction and venue, and the various sources of 
individual rights. The chapter discusses the incorporation controversy—how it devel-
oped and what role it plays in determining which constitutional rights now also extend 
to an accused in state prosecutions. It ends with a discussion of the rule of law.

THE U.S .  COURT SYSTEM

The United States has a dual court system, meaning that there is one system for 
federal cases and another for state cases (see Figure 1.1). The term dual court system 
is, however, misleading. In reality, the United States has 52 separate judicial systems, 
representing the court systems in the 50 states, the federal system, and the courts of 
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Washington, D.C. But because these systems have much in common, they justify a 
general grouping into two: federal and state.

THE FEDERAL COURT SYSTEM

Article III, Section 1 of the U.S. Constitution provides that

The judicial Power of the United States shall be vested in one supreme Court, 
and in such inferior Courts as the Congress may from time to time ordain 
and establish. The Judges, both of the supreme and inferior Courts, shall 
hold their Offices during good Behavior, and shall, at stated Times, receive 
for their Services a Compensation, which shall not be diminished during 
their continuance in office.

The highest court in the federal court system is the U.S. Supreme Court 
(see Exhibit 1.1). (Note: Whenever the word Court is used with a capital C in this text, 
the reference is to the U.S. Supreme Court. The word court with a lowercase c refers 
to all other courts on the federal or state level.) It is composed of a chief justice and 
eight associate justices, all of whom are nominated and appointed by the president of 
the United States with the advice and consent of the Senate (see Figure 1.2).

A federal law passed in 1869 fixed the number of U.S. Supreme Court justices 
at nine, but this number can be changed by law. Supreme Court justices enjoy life 
tenure and may be removed only by impeachment, which very rarely occurs. The 
Court is located in Washington, D.C., and always decides cases en banc (as one body), 
never in division (small groups or panels). Six justices constitute a quorum, but the 
votes of five justices are needed to win a case. The Court meets to hear arguments and 
decide cases beginning on the first Monday in October and continues sessions usually 
through the end of June of the following year. Court cases are argued and decisions 

FIGURE 1.1  ■ The Dual Court System

U.S. Supreme Court

U.S. Courts of Appeals

State supreme court

Intermediate

appellate courts

Trial courts

of general jurisdiction

Lower courts

Federal Courts State Courts

U.S. District Courts

Magistrate Courts
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The Supreme Court of the United States
One First Street, N.E., Washington, DC 20543
PHONE: 202-479-3211

The Supreme Court consists of the Chief 
Justice of the United States and such number of 
Associate Justices as may be fixed by Congress. 
The  number of Associate Justices is currently 
fixed at eight (28 U.S.C. §1). Power to nomi-
nate the Justices is vested in the President of the 
United States, and appointments are made with 
the advice and consent of the Senate. Article III, 
§1, of the Constitution further provides that 
“[t]he Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good 
Behaviour, and shall, at stated Times, receive 
for their Services, a Compensation, which shall 
not be diminished during their Continuance in 
Office.”

Court Officers assist the Court in the per-
formance of its functions. They include the 
Administrative Assistant to the Chief Justice, the 
Clerk, the Reporter of Decisions, the Librarian, 
the Marshal, the Court Counsel, the Curator, 
the Director of Data Systems, and the Public 
Information Officer. The Administrative Assis-
tant is appointed by the Chief Justice. The Clerk, 
Reporter of Decisions, Librarian, and Marshal are 
appointed by the Court. All other Court Officers 
are appointed by the Chief Justice in consultation 
with the Court.

Constitutional Origin. Article III, §1, of 
the Constitution provides that “[t]he judicial 
Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and 
establish.” The Supreme Court of the United 
States was created in accordance with this provi-
sion and by authority of the Judiciary Act of 
September 24, 1789 (1 Stat. 73). It was organized 
on February 2, 1790.

Jurisdiction. According to the Constitution 
(Art. III, §2):

“The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, 

and Treaties made, or which shall be made, 
under their Authority;—to all Cases affect-
ing Ambassadors, other public Ministers 
and Consuls;—to all Cases of admiralty and 
maritime Jurisdiction;—to Controversies to 
which the United States shall be a Party;—to 
Controversies between two or more States;—
between a State and Citizens of another State;—
between Citizens of different States;—between 
Citizens of the same State claiming Lands under 
Grants of different States, and between a State, 
or the Citizens thereof, and foreign States, 
Citizens or Subjects.

“In all Cases affecting Ambassadors, other 
public ministers and Consuls, and those in 
which a State shall be Party, the supreme 
Court shall have original Jurisdiction. In all 
the other Cases before mentioned, the supreme 
Court shall have appellate jurisdiction, both 
as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall 
make.”

Appellate jurisdiction has been conferred 
upon the Supreme Court by various statutes, 
under the authority given Congress by the 
 Constitution. The basic statute effective at 
this time in conferring and controlling jurisdic-
tion of the Supreme Court may be found in 
28 U.S.C. §1251 et seq., and various special 
statutes.

Rulemaking Power. Congress has from time 
to time conferred upon the Supreme Court power 
to prescribe rules of procedure to be followed 
by the lower courts of the United States. See 
28 U.S.C. §2071 et seq.

The Building. The Supreme Court is open 
to the public from 9 a.m. to 4:30 p.m., Monday 
through Friday. It is closed Saturdays, Sundays, 
and the federal legal holidays listed in 5 U.S.C. 
§6103. Unless the Court or the Chief Justice 
orders otherwise, the Clerk’s Office is open from 
9 a.m. to 5 p.m., Monday through Friday, except 
on those holidays. The Library is open to  members 
of the Bar of the Court, attorneys for the  various 
federal departments and agencies, and Members 
of Congress.

EXHIBIT 1.1  ■ A Brief Overview of the Supreme Court
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Supreme Court

of the United States

Appeals from
state courts
in 50 states,
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Puerto Rico,
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of Appeals
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United States
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United States
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Service, etc.
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1 in District
of Columbia

1 in Puerto
Rico

United States
Court of Appeals

for the Federal Circuit

United States
Court of Appeals

12 circuits

FIGURE 1.2  ■ The Federal Court System

are announced during this time, although the Court holds office throughout the year. 
Members of the U.S. Supreme Court are called justices. All others, from the U.S. 
Court of Appeals down to the lower courts, are called judges.

The Court has original jurisdiction, meaning the case is brought to the Court 
directly instead of on appeal, over certain cases as specified in the Constitution. 
Most cases reach the Court, however, either on appeal or on a writ of certiorari. 
A third way—by certification—is rarely used; and a fourth method—through a writ 
of error—was discontinued in 1928.1 The Court reviews cases on appeal because it 
must. In reality, however, the Court does not have to consider a case on appeal on its 
merits, because it can avoid full consideration by saying that the case “lacks substan-
tial federal question” to deserve full consideration by the Court.

A high majority of cases (85–90 percent) get to the Supreme Court from the 
lower courts on a writ of certiorari, which is defined as “an order by the appellate court 

The Term. The Term of the Court begins, 
by law, on the first Monday in October and lasts 
until the first Monday in October of the next year. 
Approximately 8,000 petitions are filed with the 
Court in the course of a Term. In addition, some 

1,200 applications of various kinds are filed each 
year that can be acted upon by a single Justice.

SOURCE The Supreme Court of the United States, “About the 
Supreme Court,” http://www.supremecourtus.gov/about/briefoverview.
pdf. Modified by the author.

http://www.supremecourtus.gov/about/briefoverview.pdf
http://www.supremecourtus.gov/about/briefoverview.pdf
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which is used when the court has discretion on whether or not to hear an appeal.”2 
In writ of certiorari cases, the rule of four applies, meaning that at least four justices 
must agree for the Court to consider a case on its merits. If the case fails to obtain 
four votes for inclusion in the Court docket, the decision of the court where the case 
originated (usually a federal court of appeals or a state supreme court) prevails.

Between 8,000 and 10,000 cases reach the Supreme Court each year from various 
federal and state courts, but the Court renders written decisions on only a limited 
number (87 cases in 2004–2005, 82 cases in 2005–2006, and 68 cases in 2006–2007) 
on their merits. The rest are dismissed per curiam, meaning that the decision of the 
immediate lower court in which the case originated (whether it was a state supreme 
court, a federal court of appeals, or any other court) is left undisturbed. Interestingly, 
during the 2006–2007 term, 33 percent of the cases in the U.S. Supreme Court were 
decided by a narrow 5-to-4 split vote.

Not accepting a case does not imply that the Supreme Court agrees with the 
decision of the lower court. It simply means that the case could not get the votes 
of at least four justices to give it further attention and consider it on its merits. The 
public perception that only the most important cases are accepted and decided by 
the Supreme Court is not necessarily true. Cases generally get on the Supreme Court 
docket because at least four justices voted to include the case. The standard used for 
inclusion is left to individual justices to decide (see Table 1.1).

TABLE 1.1  ■ United States Supreme Court Justices (as of March 1, 2008)

Name Age Home State Appointed by First Day Prior Positions

John Roberts 
(Chief Justice)

52 Maryland George W. Bush 9/29/05 Circuit Judge, Court of Appeals for the District of Columbia 
Circuit (2003–2005); Private practice (1993–2003); Deputy 
Solicitor General of the United States (1989–1993); Private 
practice (1986–1989)

John Paul 
Stevens

87 Illinois Gerald Ford 12/19/75 Circuit Judge, Court of Appeals for the Seventh Circuit 
(1970–1975); Private practice (1948–1970)

Antonin 
Scalia

71 Virginia Ronald Reagan 9/26/86 Circuit Judge, Court of Appeals for the D.C. Circuit (1982–1986); 
Professor, University of Chicago Law School (1977–1982)

Anthony 
Kennedy

71 California Ronald Reagan 2/18/88 Circuit Judge, Court of Appeals for the Ninth Circuit 
(1975–1988); Professor, McGeorge School of Law, University 
of the Pacific (1965–1988); Private practice (1963–1975)

David Souter 68 New 
Hampshire

George H. W. Bush 10/9/90 Circuit Judge, Court of Appeals for the First Circuit (1990–1991); 
Associate Justice, Supreme Court of New Hampshire 
(1983–1990)

Clarence 
Thomas

59 Georgia George H. W. Bush 10/23/91 Circuit Judge, Court of Appeals for the D.C. Circuit (1990–1991); 
Chairman, Equal Employment Opportunity Commission 
(1982–1990)

Ruth Bader 
Ginsburg

74 New York Bill Clinton 8/10/93 Circuit Judge, Court of Appeals for D.C. Circuit (1980–1993); 
General Counsel, American Civil Liberties Union (1973–1980)

Stephen 
Breyer

69 Massachusetts Bill Clinton 8/3/94 Chief Judge, Court of Appeals for the First Circuit 
(1990–1994); Circuit Judge, Court of Appeals for the First Circuit 
(1980–1990); Professor, Harvard Law School (1967–1980)

Samuel Alito 57 New Jersey George W. Bush 1/31/06 Circuit Judge, Court of Appeals for the Third Circuit (1990–
2006); Professor, Seton Hall University School of Law (1999–
2004); U.S. Attorney for the District of New Jersey (1987–1990); 
Deputy Assistant Attorney General (1985–1987); Assistant to 
the Solicitor General (1981–1985)

SOURCE: “Supreme Court of the United States” [Wikipedia entry], http: //en.wikipedia.org/wiki/Supreme_Court_of_the_United_States. Modified by the author.

http://en.wikipedia.org/wiki/Supreme_Court_of_the_United_States
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The Federal Courts of Appeals Next to the Supreme Court in the federal 
judicial hierarchy are the U.S. courts of appeals, officially referred to as the United 
States Court of Appeals for a particular circuit (see Figure 1.3). As of 2008, these 
courts had 179 judgeships located in 13 judicial “circuits.” Of these 13 circuits, 
12 are identified by region, including one solely for the District of Columbia. The 
13th circuit is the Court of Appeals for the Federal Circuit, which has jurisdiction 
throughout the country on certain types of cases based on subject matter. Each circuit 
(other than that for the District of Columbia and the Federal Circuit) covers three 
or more states. For example, the Fifth Circuit covers the states of Texas, Mississippi, 
and Louisiana, whereas the Tenth Circuit includes the states of Utah, Wyoming, 
Colorado, Kansas, New Mexico, and Oklahoma.

Each court has six or more judges, depending on the circuit’s caseload. The First 
Circuit has six judges, whereas the Ninth Circuit has 28. Judges of the courts of 
appeals are nominated and appointed by the president of the United States for life, 
with the advice and consent of the Senate, and can be removed only by impeachment. 
Unlike the Supreme Court, courts of appeals may hear cases as one body (en banc) or 
in groups (in divisions) of three or five judges.

The Federal District Courts Occupying the lowest level in the hierarchy of federal 
courts are the district courts, the trial courts for federal cases. The federal government 
has 663 federal judgeships located in 94 judicial districts in the United States, Guam, 
Puerto Rico, and the Virgin Islands. Each state has at least one judicial district, but some 
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states have as many as four. Judges are nominated and appointed by the president of the 
United States for life, with the advice and consent of the Senate, and can be removed only 
by impeachment. In practice, the senior U.S. senator from that state makes the recom-
mendation for the appointment if he or she belongs to the president’s political party.

The Federal Magistrate Courts Also under the federal system are the U.S. 
 magistrate courts, established primarily to relieve district court judges of heavy caseloads. 
They are presided over by U.S. magistrates and have limited authority, such as trying 
minor offenses and misdemeanor cases in which the possible penalty is incarceration for 
one year or less. They are also empowered to hold bail hearings, issue warrants, review 
habeas corpus petitions, and hold pretrial conferences in civil and criminal cases. Unlike 
other federal court judges, whose offices are created by Article III (the Judiciary Article) 
of the Constitution, the offices of federal magistrates were created by the Congress of the 
United States. Magistrates are appointed by federal court judges in that district and are 
not guaranteed life tenure. U.S. magistrate courts do not constitute a separate court in 
the federal courts system. Instead, they are part of the Federal District Court system.

THE STATE COURT SYSTEM

The structure of the state court system varies from state to state. In general,  however, 
state courts follow the federal pattern. This means that most states have one state 
supreme court, which makes final decisions on cases involving state laws and 
 provisions of the state constitution. Texas and Oklahoma, however, have two  highest 
courts—one for civil cases and the other for criminal cases (see Figure 1.4). State 
courts decide nearly every type of case but are limited by the provisions of the U.S. 
Constitution, their own state constitution, and state law.

Below the state supreme court in the state judicial hierarchy are the  intermediate 
 appellate courts. Only 35 of the 50 states have intermediate appellate courts. Where 
such courts do not exist, cases appealed from the trial courts go directly to the state 
supreme court. Each state has trial courts with general jurisdiction,  meaning that they try 
civil and criminal cases. They go by various names, such as circuit court,  district court, 
or court of common pleas. New York’s court of general jurisdiction is called the supreme 
court. Although these courts are of general jurisdiction, some states divide them according 
to specialty areas, such as probate, juvenile, and domestic relations.

At the base of the state judicial hierarchy are lower courts, such as county courts, 
justice of the peace courts, and municipal courts. They have limited jurisdiction in both 
civil and criminal cases and also decide cases involving local ordinances passed by county 
or city governments. Unlike federal court judges, who are appointed by the president with 
the advice and consent of the Senate, a great majority of state court judges are elected.

THE TERRITORY OF JUDICIAL DECISIONS

The power of every U.S. court to try and decide cases is limited in some way. One 
type of limitation is territorial or geographic. A judicial decision is authoritative and 
has value as precedent for future cases only within the geographic limits of the area 
in which the deciding court has jurisdiction. Consequently, U.S. Supreme Court 
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LJCCounty-Level Courts

494 courts, 494 judges

LJC
Locally funded

Constitutional 

County Court 

254 courts, 254 judges

Jury trials

CSP Case Types:

• Tort, contract, real property 

 ($200–$5,000), probate/estate, 

 mental health, civil trial court 

 appeals, miscellaneous civil

• Misdemeanor, criminal appeals

• Juvenile

• Traffic infractions

LJC
Locally funded

County Court 

at Law 

222 courts, 222 judges

Jury trials

CSP Case Types:

• Tort, contract, real property 

 ($200–$100,000), probate/

 estate, mental health, civil trial 

 court appeals, miscellaneous 

 civil

• Misdemeanor, criminal 

 appeals

• Juvenile

• Traffic infractions

  LJC Probate Court 

18 courts, 18 judges

Jury trials

CSP Case Types:

• Probate/estate, mental health

COLRSupreme Court

9 justices sit en banc
CSP Case Types:

• No mandatory 

 jurisdiction

• Discretionary jurisdiction 

 in civil, administrative 

 agency, juvenile, 

 certified questions, 

 original proceedings 

 cases

COLRCourt of Criminal 

Appeals

9 justices sit en banc
CSP Case Types:

• Mandatory jurisdiction in 

 capital criminal, criminal, 

 original proceedings cases

• Discretionary jurisdiction in 

 certified question cases

GJC

A

District Court

428 courts, 428 judges

Jury trials

CSP Case Types:

• Tort, contract, real property 

 ($200–no maximum), probate/

 estate, miscellaneous civil 

 Exclusive administrative 

 agency appeal

• Domestic relations

• Felony, misdemeanor

• Juvenile

GJCDistrict Courts

440 courts, 440 judges

  GJC Criminal District Court 

12 courts, 12 judges

Jury trials

CSP Case Types:

• Felony, misdemeanor

LJC
Locally funded

Municipal Court*

918 courts

1,416 judges

Jury trials

CSP Case Types:

• Misdemeanor, criminal 

 appeals

• Traffic infractions

• Exclusive ordinance 

 violations

LJC
Locally funded

Justice of the 

Peace Courts*

821 courts, 

821 judges

Jury trials

CSP Case Types:

• Tort, contract, real

 property ($0–$5,000),

 small claims (up to 

 $5,000), mental health

• Misdemeanor

• Traffic infractions, parking

IACCourt of Appeals 

14 courts

80 justices sit in panels

CSP Case Types:

• Mandatory jurisdiction 

 in civil, noncapital 

 criminal, administrative 

 agency, juvenile, original 

 proceedings, interlocutory 

 decision cases

• No discretionary jurisdiction

Legend

Appellate level

Trial level

COLR = Court of Last Resort

IAC = Intermediate Appellate Court

GJC = General Jurisdiction Court

LJC = Limited Jurisdiction Court

A = Appeal from Admin. Agency

 = Route of appeal 

FIGURE 1.4  ■ Texas State courts

*Some Municipal and Justice of the Peace courts may appeal to the District court.

SOURCE: National Center for State Courts (NCSC), “State Court Structure Charts,” http://www.ncsconline.org/D_Research/Ct_Struct/Index.html. Modified by the author.

http://www.ncsconline.org/D_Research/Ct_Struct/Index.html
http://www.ncsconline.org/D_Research/Ct_Struct/Index.html
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 decisions on questions of federal law and the Constitution are binding on all U.S. 
courts because the whole country is under its jurisdiction. Decisions of federal courts 
of appeals are the last word within circuits if there is no Supreme Court action. 
The First Circuit Court of Appeals, for example, settles federal issues for Maine, 
Massachusetts, New Hampshire, Rhode Island, and Puerto Rico, the areas within its 
jurisdiction. When a district court encompasses an entire state, as is the case in Maine 
and Alaska, its decision on a federal law produces a uniform rule within the state. 
However, in a state such as California, where there are multiple districts, there can be 
divergent and even conflicting decisions even on the district court level.

The same process operates in the state court systems, but in one regard, state 
supreme court decisions are recognized as extending beyond state borders. Because 
the Constitution declares the sovereignty of the states within the area reserved for 
state control, the court of last resort in each state is the final arbiter of issues of purely 
state and local law. For example, the California Supreme Court’s interpretation of 
a state statute or municipal ordinance will be respected as authoritative even by the 
U.S. Supreme Court—unless it involves a constitutional question, in which case 
the U.S. Supreme Court becomes the final arbiter.

The existence of a dual court system and the limited jurisdictional reach of the 
vast majority of courts make it highly probable that courts will render conflicting 
decisions on a legal issue. The appellate process provides a forum for resolving these 
conflicts if the cases are appealed. If no appeal is made, the conflict remains. For 
example, a federal district court in the Southern District of Ohio may rule that jail 
detainees are entitled to contact visits, whereas another federal district court in the 

JURISDICTION AND VENUEInAction

Benny Stilton is a 37-year-old ex-con who was 
paroled from Florida State Prison in June 2007 
after serving 12 years for defrauding investors 
in a real estate deal. At the time of his arrest in 
Florida, Stilton had $4 million in an offshore 
bank account and was responsible for leaving 
300 people homeless when the bank foreclosed 
on the Sunnyacres Elder Care Home. Mr. Stilton 
was released on five years of supervised parole 
with the following parole conditions:

 1. Parolee must maintain full-time employment.
 2. Parolee must not leave the state of Florida.
 3. Parolee must not possess a firearm.
 4. Parolee must refrain from real estate 

investments.

On the evening of February 14, 2008, 
Mr. Stilton was arrested in Ohio by FBI agents 
after they received a tip as to his whereabouts. 

FBI agent Milt Ofray held a press conference 
announcing Stilton’s capture and released the 
 following investigative information:

 1. Stilton is suspected in the robberies of six 
federally insured banks, in Ohio, Arkansas, 
Michigan, Louisiana, Maine, and Kansas.

 2. Stilton had a .38-caliber revolver and one kilo 
of cocaine in his possession at the time of his 
arrest.

You are a college student in a criminal proce-
dure class, and your professor has assigned you to 
review the Stilton matter and identify the following:

 1. What possible charges does Stilton face?
 2. What court(s) may have jurisdiction and venue 

over Stilton?
 3. What are the potential roadblocks in prosecuting 

Stilton?
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Northern District of that state, on a different case, may rule otherwise. However, this 
inconsistency will be resolved only if the federal appellate court for Ohio decides the 
issue in an appealed case.

Despite the territorial or geographic limitations of court decisions, there are 
important reasons why decisions from other jurisdictions should not be ignored. 
First, there may be no settled law on an issue in a given area. When the issue has not 
been decided previously by a local court (known as a case of first impression), the local 
federal or state court will probably decide it on the basis of the dominant, or  “better,” 
rule that is being applied elsewhere. The second reason is that law is evolving, not 
stagnant. Over time, trends develop. When a particular court senses that its prior 
decisions on an issue are no longer in the mainstream, it may consider revising its 
holding, especially if the issue has not been settled by the U.S. Supreme Court. The 
decisions in other jurisdictions may enable lawyers to detect a trend and anticipate 
what local courts might do in the future.

JUDICIAL PRECEDENT STARE DECISIS

Stare decisis is a Latin term that literally means “to abide by, or adhere to, decided 
cases.” Courts generally adhere to stare decisis: When a court has laid down a 
 principle of law as applicable to a certain set of facts, it will follow that principle and 
apply it to all future cases with similar facts and circumstances. The judicial practice 
of stare decisis leads to judicial precedent, meaning that decisions of courts have 
value as precedent for future cases similarly circumstanced. These terms are often 
used interchangeably because they vary only slightly in meaning. The principle of 
stare decisis ensures predictability of court decisions, whereas judicial precedent is a 
process courts follow as a result of stare decisis. Judicial precedent is made possible 
by stare decisis.

A decision is precedent only for cases that come within that court’s  jurisdiction. 
For example, the decisions of the Fifth Circuit Court of Appeals are valued as 
 precedent only in the states (Texas, Louisiana, and Mississippi) within the territorial 
jurisdiction of the court. By the same token, the decisions of the Florida Supreme 
Court are precedent only in cases decided by Florida courts. U.S. Supreme Court 
decisions are precedent for cases anywhere in the United States. For example, the case 
of Miranda v. Arizona is precedent for cases involving custodial interrogation, so all 
cases decided in the United States on that issue must be decided in accordance with 
Miranda. Variations do occur, however, because the facts of cases differ. Therefore, 
the Court can refine, modify, or expand the Miranda doctrine. Moreover, judicial 
precedent can be discarded at any time by the court that decided it. Miranda has 
been modified and refined by the Court a number of times in subsequent cases (see 
Chapter 11, “Confessions and Admissions”). Although it is unlikely, the Court could 
also abandon the Miranda doctrine at any time or prescribe a different rule, depend-
ing on what the Court determines is required by the Constitution. All that is needed 
to overturn a judicial precedent are the votes of at least five justices of the Court.

The most binding kind of precedent is that set by cases decided by the U.S. 
Supreme Court. The decision of any court, however, can set a precedent. Sometimes, 
lower courts do not follow a precedent set by a higher court. In these cases, the 
 appellate court can reverse the lower court decision on appeal.
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FEDERAL VERSUS STATE CRIMINAL TRIALS

The rule that determines whether a criminal case should be filed and tried in  federal 
or state court is this: If an act is a violation of federal law, the trial will be held in a 
federal court; if an act is a violation of state law, the trial will be held in a state court. 
A crime that violates both federal and state laws (such as kidnapping,  transportation 
of narcotics, counterfeiting, or robbery of a federally insured bank) may be tried in 
both federal and state courts if the prosecutors so desire. For example, if X robs the 
Miami National Bank, X can be prosecuted for the crime of robbery under Florida law 
and for robbery of a federally insured bank under federal law. The prosecutions are 
for the same act but involve two different laws. There is no double jeopardy because 
of the concept of dual sovereignty, which means that federal and state  governments 
are each considered sovereign in their own right.

The much-publicized Oklahoma City bombing cases provide relevant examples. 
The two defendants in that crime were convicted in federal court. Timothy McVeigh 
was given the death penalty and subsequently executed. The other defendant, Terry 
Nichols, was also convicted in federal court and given life imprisonment with no 
hope of parole. He was later tried in an Oklahoma state court, convicted of 161 state 
murder charges, and sentenced to life times 161. This did not constitute double 
 jeopardy because of dual sovereignty.

Defendants can also be tried in two different states for essentially the same 
crime, if the crime or an element thereof was committed in those states. The cases 
of John Allen Muhammad and John Lee Malvo, the two snipers who terrorized the 
Maryland–Washington, D.C.–Virginia areas in October 2002, provide another  
 example. Accused of shooting 19 people and killing 13, they were tried and punished 
in federal court as well as in state courts in places where the shootings and other crimes 
took place. Whether the state can and will try a defendant again depends on state law 
and the discretion of the prosecutor. The government that first obtains custody of the 
suspect is usually allowed to try him or her first. In most cases, this is the state.

Although the federal government can try the defendant for the same offense, it 
usually refrains from doing so if the defendant has been convicted and sufficiently 
punished under state law. The state would do likewise if the sequence were reversed, 

The concept of dual sovereignty is alive and 
well in the United States. It will likely be used 
more frequently in the immediate future in cases 
involving international terrorism and high-profile 
domestic cases.

Dual sovereignty holds that the federal 
 government and the states are separately sovereign 
and therefore may prosecute offenders separately 
for crimes committed within their jurisdictions. 

Multiple prosecutions may be characterized as 
 vertical or horizontal. Vertical prosecutions take 
place when a crime is prosecuted in both federal 
and state courts. Horizontal prosecutions happen 
when a crime is prosecuted in two states where 
elements of the crime took place and when the 
act is punished by the penal codes of those states. 
In either case, there is no double jeopardy, and 
 therefore the prosecutions are constitutional.

MULTIPLE PROSECUTIONS, NO DOUBLE JEOPARDYH I G H
L I G H T
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although some states have laws against state prosecution for a criminal act that has 
been prosecuted by the federal government.

Note, however, that although successive prosecutions by separate sovereignties 
are constitutional, they may be prohibited by state law or internal agency policy. 
Moreover, a prosecutor may not want to file the case, even if he or she can, because 
of the expense involved or if “justice has been served,” perhaps because the defendant 
has been  sufficiently punished. In high-profile cases, however, prosecutors from other 
 jurisdictions may want to try the defendant regardless of the verdict and punishment 
in other  jurisdictions. For example, although Terry Nichols was sentenced to life in 
prison by the federal government in the Oklahoma City bombing case, the State of 
Oklahoma tried him again under state law so he could be given the death penalty. He 
did not get the death penalty but was sentenced to life times 161 by the Oklahoma 
state court.

JURISDICTION VERSUS VENUE

The terms jurisdiction and venue can be confusing. Sometimes used interchangeably, 
they nevertheless represent very different concepts. Jurisdiction refers to the power 
of a court to try a case. A court’s jurisdiction is determined by the law that created the 
court and defined its powers. The parties to a litigation cannot vest the court with 
jurisdiction it does not possess; only legislation can do that.

To render a valid judgment against a person, a court must also have jurisdiction 
over that person. The fact that a defendant has been brought to court against his or 
her wishes and by questionable methods does not invalidate the jurisdiction of the 
court. In Frisbie v. Collins, 342 U.S. 519 (1952), the Court ruled that an invalid 
arrest is not a defense against being convicted of the offense charged. In that case, 
while living in Illinois, the accused was forcibly seized, handcuffed, blackjacked, and 
then taken back to Michigan by law enforcement officers. The Court ruled that the 
power of a court to try a person for a crime is not impaired by the fact that the person 
has been brought within the court’s jurisdiction through forcible abduction. The 
Court said, “It matters not how a defendant is brought before the court; what matters 
is that the defendant is before the court and can therefore be tried.”

Another case involved former Panamanian dictator General Manuel Noriega. 
In December 1989, the U.S. government sent troops to Panama, who arrested 
Noriega and then flew him to Florida to face narcotics trafficking charges. Noriega 
 protested, claiming that U.S. courts had no jurisdiction over him because the 
Panama invasion, which led to his arrest, violated international law. The U.S. 
courts ruled, however, that the method of arrest did not deprive the courts of 
jurisdiction. Noriega was tried in the United States, convicted, and sentenced to 
40 years in prison.3

The concept of venue is place oriented. The general rule is that cases must be 
tried in the place where the crime was committed, where a party resides, or where 
another consideration justifies a trial in that place. Legislation establishes  mandatory 
venue for some types of cases and preferred venue for others. In criminal cases, the 
trial is usually held in the place where the crime was committed, but the venue may 
be changed and the trial held in another place for causes specified by law. This change 
is made to ensure the accused of a fair and impartial trial in cases that have had 
such massive pretrial publicity or strong community prejudice as to make it  difficult 

Frisbie v. Collins (1952)
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to select an impartial jury. The motion for a change of venue is usually filed by 
the defendant. The decision of a trial judge to grant or deny the motion is seldom 
reversed on appeal.

Jurisdiction Venue

Power to try a case Place where a case is tried
Determined by law Determined by where crime was committed
Cannot be changed, except by law Can be changed, usually due to massive 

pretrial publicity

COURT CASES

Court cases, particularly those decided by the U.S. Supreme Court, are  important 
because they constitute case law and set precedents for cases decided by lower 
courts throughout the country. The full text of Court decisions can be found in law 
 publications, often available in libraries, and on the Internet (see Exhibit 1.2). To use 
these sources, you must know the basics of case citations, which provide the road map 
for where to find original court decisions as printed in various publications.

CASE CITATIONS

Case citations indicate where a case may be found in the vast firmament of legal 
 publications. For example, if a reader wants to read the U.S. Supreme Court  decision 
in the case of Mapp v. Ohio, he or she needs the official case citation, which is 367 
U.S. 643 (1961). This means that Mapp v. Ohio is found in Volume 367 of the 
United States Reports, starting on page 643, and it was decided in 1961. If a reader 
wants to read the California Supreme Court decision in the case of Peterson v. City of 
Long Beach, he or she needs the citation, which is 155 Cal Rptr 360 (1979). The reader 
can then go to volume 155 of the California Reporter and start reading the case on 
page 360. The case was decided in 1979. The citation does not indicate the number 
of pages the case covers, only the page where the case starts.

Court cases may be published by official government sources or by private 
publishers. The better practice is to use the official government source for citation 
 purposes, although private publications’ citations may also be used when the official 
government source is unavailable or if there is no official government publication. For 
example, Mapp v. Ohio is also found in 81 S.Ct. 1684 (the Supreme Court Reporter 
is not a government publication) and 6 L.Ed.2d 1081 (the Lawyers’ Edition is not a 
government publication). However, the better practice is to use 367 U.S. 643 (1961) 
because it is the official case citation.

Here are examples of case citations, some government and others private, and 
what they mean:

U.S. ( ■ United States Reports)—The official source of U.S. Supreme Court decisions; 
published by the U.S. government; reports only U.S. Supreme Court cases
S.Ct. ( ■ Supreme Court Reporter)—Reports U.S. Supreme Court decisions;  published 
by West Publishing Company, a private publisher
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CrL ( ■ Criminal Law Reporter)—Reports U.S. Supreme Court decisions;  published 
by the Bureau of National Affairs, Inc., a private publisher
L.W. ( ■ United States Law Week)—Reports U.S. Supreme Court decisions;  published 
by the Bureau of National Affairs, Inc.
F.2d ( ■ Federal Reports, Second Series)—Reports decisions of the federal courts 
of appeals (13 circuits); published by West
F.Supp ( ■ Federal Supplement)—Reports most decisions of federal district courts 
throughout the United States; publishes only a small percentage of cases 
decided by federal district courts (most federal district court cases are not 
 published at all); published by West

In addition to printed sources, law cases are now 
also available on the Internet. Here are some of 
the free Internet sources:

For U.S. Supreme Court decisions: Type the  ■

case title (for example, Miranda v. Arizona) into 
an Internet search engine like Google. Or go to 
http://www.findlaw.com/casecode/supreme.html, 
and then click on Supreme Court Decisions 
“by year.” Click the year the case was decided. 
You will then see court decisions alphabetically 
arranged. Note, however, that these means of 
Internet access may change.*

For United States Courts of Appeals decisions: ■

Decisions of the First Circuit: http://www.
ca1.uscourts.gov
Decisions of the Second Circuit: http://
www.ca2.uscourts.gov
Decisions of the Third Circuit: http://www.
ca3.uscourts.gov
Decisions of the Fourth Circuit: http://www.
ca4.uscourts.gov
Decisions of the Fifth Circuit: http://www.
ca5.uscourts.gov
Decisions of the Sixth Circuit: http://www.
ca6.uscourts.gov
Decisions of the Seventh Circuit: http://www.
ca7.uscourts.gov
Decisions of the Eighth Circuit: http://www.
ca8.uscourts.gov
Decisions of the Ninth Circuit: http://www.
ca9.uscourts.gov
Decisions of the Tenth Circuit: http://www.
ca10.uscourts.gov

Decisions of the Eleventh Circuit: http://www.
ca11.uscourts.gov
Decisions of the D.C. Circuit: http://www.
cadc.uscourts.gov
Decisions of the Federal Circuit: http://www.
cafc.uscourts.gov

For decisions of federal district courts: Some  ■

federal district courts have their own websites. 
If you do not have a federal district court’s 
website, you can go to http://www.law.cornell.
edu (Cornell Legal Information Institute) or 
to http://www.uscourts.gov/courtlinks/ (Federal 
Judiciary website).**
If you are a student, your institutions may  ■

have access to Academic Universe, an excellent 
source of federal and state cases on all levels. 
Instructions for accessing Academic Universe 
vary from one institution to another.
Other legal sources are available on the Internet  ■

for a fee. The most popular are VersusLaw, 
Westlaw, and Lexis. VersusLaw is recommended 
for nonlawyers as the best legal site for a fee 
because it is simple and less expensive to use. 
It is inexpensive and has no specific minimum 
period of time. It contains federal and state 
court opinions on various levels. At some 
universities, Westlaw Campus is available to 
students and is a great and convenient source of 
materials for legal research.

* See World’s Leading Law Internet Sites (Rockville, MD: Surfless 
Publications), p. 12.
** Stephen Elias and Susan Levinkind, Legal Research: How to Find & 
Understand the Law, 9th ed. (Berkeley, CA: Nolo Press, 2001), p. 9/20.

EXHIBIT 1.2  ■ How to Find Cases on the Internet

http://www.findlaw.com/casecode/supreme.html
http://www.ca1.uscourts.gov
http://www.ca1.uscourts.gov
http://www.ca2.uscourts.gov
http://www.ca2.uscourts.gov
http://www.ca3.uscourts.gov
http://www.ca3.uscourts.gov
http://www.ca4.uscourts.gov
http://www.ca4.uscourts.gov
http://www.ca5.uscourts.gov
http://www.ca5.uscourts.gov
http://www.ca6.uscourts.gov
http://www.ca6.uscourts.gov
http://www.ca7.uscourts.gov
http://www.ca7.uscourts.gov
http://www.ca8.uscourts.gov
http://www.ca8.uscourts.gov
http://www.ca9.uscourts.gov
http://www.ca9.uscourts.gov
http://www.ca10.uscourts.gov
http://www.ca10.uscourts.gov
http://www.ca11.uscourts.gov
http://www.ca11.uscourts.gov
http://www.cadc.uscourts.gov
http://www.cadc.uscourts.gov
http://www.cafc.uscourts.gov
http://www.cafc.uscourts.gov
http://www.law.cornell.edu
http://www.uscourts.gov/courtlinks/
http://www.law.cornell.edu
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P.2d ( ■ Pacific Reporter, Second Series)—Reports state court decisions in the 
Pacific states; one of seven regional reporters that publish state court cases; the 
other six are Atlantic Reporter (A), Northeastern Reporter (N.E.), North Western 
Reporter (N.W.), Southeastern Reporter (S.E.), Southern Reporter (S), and South 
Western Reporter (S.W.); all published by West
Cal Rptr ( ■ California Reporter)—Publishes California state court appellate-level 
cases; the various states have similar series

HOW TO BRIEF A CASE

Case briefs help readers understand court cases better and are used extensively as a 
learning tool in law schools and in the practice of law. Students read a case, break 
it into segments, and then reassemble it in a more concise and organized form to 
facilitate learning.

To familiarize readers with the basics of case briefing, a sample case brief is 
presented here. There is no agreement among scholars on how a case should be 
briefed for instructional purposes. The elements of a brief ultimately depend on the 
 preferences of the instructor or student doing the briefing. The sample brief given 
here is as simple as it gets. Some briefs are more complex; they include dissenting and 
concurring opinions (if any), comments, case significance, case excerpts, and other 
elements an instructor or student might deem necessary.

The basic elements of a simple case brief are as follows:

1. Case title
2. Citation
3. Year decided
4. Facts
5. Issue or issues
6. Court decision
7. Holding

The case of Minnesota v. Dickerson could be briefed in the following way. (For 
comparison, read the original version of this case on the Internet by searching on 
“Minnesota v. Dickerson.”)

1. Case title: Minnesota v. Dickerson
2. Citation: 508 U.S. 366
3. Year decided: 1993

Note: In your brief, the above elements go in this order: Minnesota v. Dickerson, 508 
U.S. 366 (1993). This means that the case of Minnesota v. Dickerson is found in  volume 
508 of the United States Reports, starting on page 366, and was decided in 1993.

4. Facts: During routine patrol, two police officers spotted Dickerson 
leaving an apartment building that one of the officers knew was a “crack 
house.” Dickerson began walking toward the police but, upon making 
eye contact with them, reversed direction and walked into an alley. 
Because of his evasive actions, the police became suspicious and decided 
to investigate. They pulled into the alley and ordered Dickerson to stop 
and submit to a pat-down search. The search revealed no weapons, 
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but one officer found a small lump in Dickerson’s pocket, thoroughly 
examined it with his fingers, and subsequently determined that it felt 
like a lump of cocaine in cellophane. The officer then reached into 
Dickerson’s pocket and retrieved the lump, which turned out to be a 
small plastic bag of crack cocaine. Dickerson was arrested and charged 
with possession of a controlled substance.

Note: The facts section can be too detailed or too sketchy, both of which can be 
misleading. In general, be guided by this question: What minimum facts must be 
included in your brief so that somebody who has not read the whole case (as you 
have) will nonetheless understand it? The amount of detail required is for you to 
decide—you must determine what facts are important or unimportant. Keep the 
important, but weed out the unimportant.

5. Issue or Issues: Was the seizure of the crack cocaine valid under stop and 
frisk? No.

Note: The issue statement must always be in question form, as here. The issue 
statement should not be so broad as to apply to every case even remotely similar 
in facts, nor so narrow as to apply only to the peculiar facts of that case. Here are 
some  examples: Are police seizures without probable cause valid? (Too broad.) Are 
police searches based on reasonable suspicion valid? (Too broad.) Is police seizure of 
 something that feels like a lump in a suspect’s pocket valid? (Too narrow.) Was the 
seizure of the crack cocaine valid under stop and frisk? ( Just right.) Some cases have 
more than one issue. If these issues cannot be merged, they must be stated as separate 
issues.

6. Court Decision: The U.S. Supreme Court affirmed the decision of the 
Minnesota Supreme Court that held the seizure to be invalid.

Note: The court decision answers two questions: (1) Did the court affirm, reverse, 
or modify the decision of the immediate lower court (in this case, the Minnesota 
Supreme Court); and (2) what happened to the case? Sometimes students confuse the 
court decision with the holding (see below). The difference is that the court decision 
is a brief statement that tells you what happened to the case on appeal and what the 
court said is to be done with it. In this briefed case, the case ends because the lower 
court decision was affirmed. It would have been different had the court ordered that 
the case be “reversed and remanded.” The case would then have gone back to the 
lower courts.

7. Holding (sometimes also known as the doctrine or the ruling): A frisk 
that goes beyond that allowed in Terry v. Ohio in stop and frisk cases 
is not valid. In this case, the search went beyond the pat-down search 
allowed by Terry because the officer “squeezed, slid, and otherwise 
manipulated the packet’s content” before determining it was cocaine. 
The evidence obtained is not admissible in court.

Note: State in brief, exact, clear language what the court said. In some cases, the 
 holding may be taken verbatim from the case itself, usually toward the end. The hold-
ing is the most important element of the case because it states the rule announced by 
the court. The holding becomes precedent, which means the same rule is applicable 
to future similar cases to be decided by the courts.
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SOURCES OF RIGHTS

The rules governing criminal proceedings in the United States come from four basic 
sources: (1) constitutions (federal and state), (2) statutes, (3) case law, and (4) court 
rules.

CONSTITUTIONS

Both the federal and state constitutions act as sources of rules that protect the rights 
of individuals.

The Federal Constitution The U.S. Constitution contains the most  important 
rights available to an accused in a criminal prosecution. These safeguards are 
enumerated in the Bill of Rights, which are the first 10 amendments to the U.S. 
Constitution. The constitutional rights set forth in the Bill of Rights are the 
 minimum rights of individuals facing criminal prosecution. They can be expanded, 
and an accused can be given more rights by state constitutions and by federal and 
state law. The constitutions of the various states also contain provisions designed 
to protect the rights of individuals in state criminal proceedings. These rights are 
similar to those enumerated in the Bill of Rights, but they apply only to a particu-
lar state. For example, most state constitutions guarantee the right to counsel and 
 cross- examination and prohibit self-incrimination.

Here are the rights guaranteed in the federal constitution that are often used in 
law enforcement cases:

Amendment I: ■

Freedom of religion
Freedom of speech
Freedom of the press
Freedom of assembly
Freedom to petition the government for redress of grievances

Police actions that might run afoul of First Amendment rights include the 
 following: dispersal of groups practicing religion in public places; limitations on the 
use of public places by speakers to advocate ideas or protest government policies; 
limiting access by the press to evidence of crime or to ongoing police investigations; 
enforcing juvenile curfew ordinances; and prohibiting public gatherings, parades, or 
meetings without a valid permit. What the police can and cannot do in these situa-
tions is sometimes a complex and difficult problem.

Amendment IV: ■

Freedom from unreasonable searches and seizures.
This is the most important constitutional right in policing because it involves 

detentions, stops, arrests, and searches of people, motor vehicles, and places. Several 
chapters in this book address issues stemming from the constitutional prohibition of 
unreasonable searches and seizures. Violations of this right can lead to police criminal 
or civil liability.
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Amendment V: ■

Right to a grand jury indictment for a capital or other serious crime
Protection against double jeopardy (being punished more than once for the 

same offense)
Protection against self-incrimination
Prohibits the taking of life, liberty, or property without due process of law

Violation of the privilege not to incriminate oneself is the biggest issue for law 
enforcement under the Fifth Amendment. Chapter 11 on the Miranda case addresses 
many of those issues.

Amendment VI: ■

Right to a speedy and public trial
Right to an impartial jury
Right to be informed of the nature and cause of the accusation
Right to confront witnesses
Right to summon witnesses
Right to the assistance of counsel

The constitutional rights guaranteed under the Sixth Amendment are primarily 
 limitations on what the courts can do during trial. Police issues, however, may arise in 
connection with the right to counsel—as when the police question a suspect  without 
counsel or do not provide counsel during a police lineup.

Amendment VIII: ■

Protection against excessive bail
Protection against cruel and unusual punishment

The rights under the Eighth Amendment usually do not involve the police. The 
 prohibition against excessive bail involves the court, and the prohibition against cruel 
and unusual punishment usually applies during sentencing and when a defendant is 
in jail or prison. The beating of suspects by the police and the use of brutal methods 
to obtain confessions are punished under criminal law or sanctioned as violations 
of the constitutional right to due process and equal protection but not under the 
 prohibition against cruel and unusual punishment.

Amendment XIV: ■

Right to due process
Right to equal protection

This amendment is a frequent source of problems in policing. The right to due 
 process means that people must be treated with fundamental fairness. The right to 
equal protection requires that people be treated alike unless there is justification 
for treating them differently. The enforcement of these rights can lead to a number 
of problems for the police, who must deal with the public daily and under myriad 
conditions. For example, beating up a suspect can be a violation of the right to 
due process, whereas applying different policing standards to neighborhoods inhab-
ited by different racial and ethnic groups can be a violation of the right to equal 
protection.
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State Constitutions In addition to the federal Constitution, all 50 states have 
their own constitutions. Many state constitutions have their own bills of rights and 
guarantees of protection against deprivation of rights by state government. The 
 provisions of these constitutions must be consistent with the provisions of the federal 
Constitution, or they may be declared unconstitutional if challenged in court. The 
provisions of state constitutions or state law sometimes give defendants more rights 
and guarantees of protection than those allowed under the federal Constitution. 
The general rule is that, if a state constitution or a state law gives a defendant less 
protection than the U.S. Constitution provides, that limitation is unconstitutional 
and the U.S. Constitution prevails. But if provisions of the state constitution or state 
law give a defendant more protection than the U.S. Constitution provides, that grant 
of protection by the state prevails. For example, assume that a state  constitution, 
for some unlikely reason, requires a defendant to testify even when the result is 
self-incrimination. This provision would be declared unconstitutional because it 
contravenes the provisions of the Fifth Amendment.

By contrast, the U.S. Supreme Court has ruled that trustworthy statements 
obtained in violation of the Miranda rule may be used to impeach (challenge) the 
credibility of a defendant who takes the witness stand (Harris v. New York, 401 U.S. 
222 [1971]). However, if a state’s constitution (as interpreted by state courts) or state 
law prohibits the use of such statements to impeach the credibility of a witness, they 
cannot be used in that state.

STATUTORY LAW

Statutory laws are laws passed by the Congress of the United States or by state 
 legislatures. Federal and state laws may cover the same rights mentioned in the U.S. 
Constitution but in more detail. For example, an accused’s right to counsel during 
trial is guaranteed by the U.S. Constitution, but it may also be given by federal or state 
law and is just as binding in court proceedings. Moreover, the right to  counsel given 
by law in a state may exceed that guaranteed in the federal Constitution. The right 
to a lawyer during probation revocation hearings, for instance, is not  constitutionally 
required, but many state laws give probationers this right. The right to jury trial is not 
constitutionally required in juvenile cases, but it may be given by state law.

State law often determines the procedures the police must follow and available 
remedies if these procedures are breached. For example, state law may provide that 
the police cannot stop motor vehicles unless they have probable cause (U.S. Supreme 
Court decisions allow the stopping of motor vehicles based on reasonable suspicion, 
a lower degree of certainty). Or state law may bar police pursuits of motor vehicles 
except in rural areas and only when the suspect is likely to have committed a serious 
crime that poses an imminent danger to the public. If this is the state law, the police 
are bound by that limitation on their authority even though the U.S. Supreme Court 
considers the prohibited practice constitutional.

CASE LAW VERSUS COMMON LAW

Case law is law promulgated in cases decided by the courts. When deciding cases, the 
courts gradually develop legal principles that become law. This law is called unwritten 
or judge-made law, as distinguished from laws passed by legislative bodies. Written 

Harris v. New York (1971)
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laws often represent the codification of case law that has become accepted and is 
practiced in a particular state.

Case law is sometimes confused with common law. The two are similar in that 
 neither kind of law is a product of legislative enactment but has evolved primarily 
through judicial decisions. They differ in that common law originated from the 
ancient and unwritten laws of England. Although later applied in the United States, 
common law is generally derived from ancient usages and customs or from the judg-
ments and decrees of the courts recognizing, affirming, and enforcing those usages 
and customs. Although common law and case law both result from court decisions, 
common law usually does not have value as precedent in state criminal prosecutions, 
except if specified by state law. By contrast, case law has value as precedent within the 
territorial jurisdiction of the court that issued the opinion. The differences may be 
summarized as follows:

Case Law Common Law

Sources are U.S. court decisions Sources are the ancient, unwritten laws 
of England

Court decisions may be recent or old Court decisions are ancient
Authoritative, but only within the 
territorial jurisdiction of that court

May or may not be authoritative in a 
certain jurisdiction, usually depending 
on provisions of state law

May evolve or change with a new 
decision

Does not change

COURT RULES

Various rules have developed as a result of the courts’ supervisory power over the 
administration of criminal justice. Federal courts have supervisory power over federal 
criminal cases, and state courts have similar power over state criminal cases. The rules 
promulgated by supervisory agencies (such as some states’ supreme courts) have the 
force and effect of law and therefore must be followed. For example, the highest court 
of some states may promulgate regulations that supplement the provisions of those 
states’ laws on pleading and procedure. They cover details that may not be included 
in those states’ codes of criminal procedure.

THE INCORPORATION CONTROVERSY

Over the years, one issue affecting individual rights has been litigated often in 
 federal courts. That issue is the incorporation controversy, or whether the Bill of 
Rights in the U.S. Constitution (referring to Amendments I–X) protects against 
violations of rights by the federal government only or whether it also limits what 
state and local government officials can do. In short, does the Bill of Rights apply 
to the states? For example, the Fourth Amendment states, in part, “The right of the 
people to be secure in their persons, houses, papers, and effects, against  unreasonable 
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searches and seizures, shall not be violated.” Does this limitation apply only to fed-
eral  officials (such as FBI agents, who are thereby prohibited from making unrea-
sonable searches or seizures), or does it also apply to state and local officials (such 
as police officers)?

BACKGROUND

The most important safeguards available to an accused in the United States are found 
in the Bill of Rights. These 10 amendments were ratified as a group and made part 
of the U.S. Constitution in 1791, two years after the Constitution itself was ratified 
by the original 13 states. Initially, the Bill of Rights was viewed as limiting only the 
acts of federal officers, because the Constitution itself limited only the powers of the 
federal government, not the states. State and local officers originally were limited only 
by provisions of their own state constitutions, state laws, or local ordinances.

In 1868, however, the Fourteenth Amendment was passed. Section 1 of that 
amendment states, in part, “No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.” This provision clearly 
applies to the states (“No State shall make or enforce . . .”) and has two main clauses: 
the due process clause and the equal protection clause. The Due Process Clause of the 
Fourteenth Amendment has been interpreted over the years by the U.S. Supreme Court 
as “incorporating” most of the provisions of the Bill of Rights, giving rise to the incor-
poration controversy. Therefore, although the fundamental rights granted by the Bill of 
Rights were originally meant to cover only  violations by federal officers, the wording of 
the Fourteenth Amendment (specifically, the Due Process Clause) has been interpreted 
by the Court, in various cases over the years, to prohibit violations of rights by either 
federal or state officers. In other words, those rights that are incorporated under the 
Fourteenth Amendment apply to state as well as federal criminal proceedings.

APPROACHES TO INCORPORATION

The question of what constitutional rights are to be incorporated into the Due Process 
Clause of the Fourteenth Amendment (and therefore held applicable to the states) 
and what are not is an issue decided by the U.S. Supreme Court. Over the years, 
various justices have taken differing approaches to the incorporation controversy. 
These approaches can be classified into four “positions”: selective  incorporation, total 
incorporation, total incorporation plus, and the case-by-case approach. (Read the 
Duncan v. Louisiana Case Brief to see an example of how the U.S. Supreme Court 
incorporates a right.)

Since the mid-1920s, most U.S. Supreme Court justices have taken the selective 
incorporation approach. This selectiveness in the choice of rights to be incorporated 
has led to another name for this approach, the “honor roll” position. This approach 
asserts that only those rights considered “fundamental” should be incorporated under 
the Due Process Clause of the Fourteenth Amendment to apply to state criminal 
 proceedings. Other criteria used by the Court in deciding whether to incorporate 
a right are (1) whether a right is among those “fundamental principles of liberty 
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AN EXAMPLE OF HOW THE SUPREME COURT 

INCORPORATES A RIGHT

Facts: Duncan was convicted in a Louisiana 
court of simple battery (a misdemeanor pun-
ishable under Louisiana law by a maximum 
 sentence of two years in prison and a $300 fine). 
Duncan requested a jury trial, but the request 
was denied because under Louisiana law, jury 
 trials were allowed only when hard labor or 
 capital punishment could be imposed. Duncan 
was convicted and given 60 days in jail and fined 
$150. He appealed to the U.S. Supreme Court, 
claiming that the state’s refusal to give him a jury 
trial for a crime punishable by two or more years 
of imprisonment violated his constitutional right.

Issue or Issues: Was the state’s refusal to give the 
defendant a jury trial for a crime that carried a 
 two-year imprisonment as the maximum sentence 
a violation of the constitutional right to a jury trial 
 specified in the Sixth Amendment as incorporated 
through the Due Process Clause of the Fourteenth? Yes.

Holding: A crime punishable by two years in 
prison, although classified under Louisiana law as 
a misdemeanor, is a serious crime, and therefore 
the defendant is entitled to a jury trial.

Case Significance: The Duncan case made the 
right to trial by jury applicable to the states in 
cases in which the maximum penalty is two years’ 
imprisonment, regardless of how state law classi-
fies the offense. Although Duncan did not clearly 
state the minimum, a subsequent case (Baldwin v. 
New York, 399 U.S. 66 [1972]) later held that any 
offense that carries a potential sentence of more 
than six months is a serious offense, so a jury trial 

must be afforded on demand. This requirement 
applies even if the sentence actually imposed is less 
than six months.

Excerpts from the Decision: The test for deter-
mining whether a right extended by the Fifth and 
Sixth Amendments with respect to federal crimi-
nal proceedings is also protected against state 
action by the Fourteenth Amendment has been 
phrased in a variety of ways in the opinions of 
this Court. The question has been asked whether 
a right is among those “fundamental principles 
of liberty and justice which lie at the base of all 
our civil and political institutions,” whether it 
is “basic in our system of jurisprudence,” and 
whether it is “a fundamental right, essential to a 
fair trial.” The claim before us is that the right to 
trial by jury guaranteed by the Sixth Amendment 
meets these tests. The position of Louisiana, on 
the other hand, is that the Constitution imposes 
upon the States no duty to give a jury trial in any 
criminal case, regardless of the seriousness of the 
crime or the size of the punishment which may 
be imposed.

Because we believe that trial by jury in 
criminal cases is fundamental to the American 
scheme of justice, we hold that the Fourteenth 
Amendment guarantees a right of jury trial in 
all criminal cases which—were they tried in 
federal court—would come within the Sixth 
Amendment’s guarantee. Since we consider the 
appeal before us to be such a case, we hold that 
the Constitution was violated when appellant’s 
demand for jury trial was refused.

Duncan v. Louisiana, 

391 U.S. 145 (1968)
C A S E 
BRIEF

and justice which lie at the base of our civil and political institutions,” (2) whether 
it is “basic in our system of jurisprudence,” and (3) whether it is a “fundamental 
right essential to a fair trial.” Regardless of the phrase used, selective incorporation-
ists claim that the Due Process Clause of the Fourteenth Amendment requires only 
 fundamental fairness in state proceedings, not the automatic “lock, stock, and barrel” 
application of all provisions of the Bill of Rights. Selective incorporation has been the 
predominant approach since the Court began hearing incorporation cases.

Justices who have taken the second approach—total incorporation—argue 
that the Fourteenth Amendment’s Due Process Clause should be interpreted as 
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 incorporating all the rights given in the first 10 amendments to the U.S. Constitution. 
This position was enunciated by Justice Hugo Black, who wrote in a concurring 
opinion in 1968, “I believe as strongly as ever that the Fourteenth Amendment was 
intended to make the Bill of Rights applicable to the states” (Duncan v. Louisiana, 
391 U.S. 145 [1968]). His is a blanket and uncomplicated approach: it proposes to 
incorporate “lock, stock, and barrel” all the provisions in the Bill of Rights.

The third approach—total incorporation plus—is an extension of total 
 incorporation. It proposes that, in addition to extending all the provisions of the 
Bill of Rights to the states, other rights ought to be added, such as the right to clean 
air, clean water, and a clean environment. Justice William O. Douglas, an activist 
jurist, was the main advocate of this approach, but over the years it has failed to gain 
 converts in the Court.

The fourth approach—case-by-case incorporation—advocates an  examination 
of the facts of a specific case to determine whether there is an injustice so serious 
as to justify extending the provisions of the Bill of Rights to that particular case. 
It is otherwise known as the “fair trial” approach, because the standard used is whether 
the accused obtained a fair trial. It differs from the selective incorporation approach 
in that selective incorporation focuses on whether a specific right (such as the right 
to counsel) should apply to the states. By contrast, the case-by-case approach more 
narrowly focuses on the facts of a specific case to decide whether that particular case, 
given its peculiar facts, should come under the Due Process Clause.

The problem with the case-by-case approach is that the application of the Bill of 
Rights becomes unpredictable and totally dependent on the facts, so a particular case 
has little or no value as precedent.

FUNDAMENTAL AND INCORPORATED RIGHTS

The Court has defined fundamental rights as those “of the very essence of a scheme of 
ordered liberty” and “principles of justice so rooted in the traditions and conscience 
of our people as to be ranked as fundamental” (Palko v. Connecticut, 302 U.S. 319 
[1937]). These vague though lofty phrases mean that the Court will determine on a 
case-by-case basis whether a particular right should be incorporated.

In specific cases, the Court (using the selective incorporation approach) has held 
that the following provisions of the Bill of Rights apply in both federal and state 
proceedings:

First Amendment provisions for freedom of religion, speech, assembly, and petition  ■

for redress of grievances (Fiske v. Kansas, 274 U.S. 380 [1927])
Fourth Amendment protections against unreasonable arrest, search, and seizure  ■

(Wolf v. Colorado, 338 U.S. 25 [1949]; Mapp v. Ohio, 367 U.S. 643 [1961])
Fifth Amendment protection against self-incrimination ( ■ Malloy v. Hogan, 378 
U.S. 1 [1964])
Fifth Amendment prohibition against double jeopardy ( ■ Benton v. Maryland, 
395 U.S. 784 [1969])
Sixth Amendment right to counsel ( ■ Gideon v. Wainwright, 372 U.S. 335 [1963])
Sixth Amendment right to a speedy trial ( ■ Klopfer v. North Carolina, 386 U.S. 
21 [1967])
Sixth Amendment right to a public trial ( ■ In re Oliver, 333 U.S. 257 [1948])

Duncan v. Louisiana 
(1968)

Palko v. Connecticut 
(1937)
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Sixth Amendment right to confrontation of opposing witnesses  ■

(Pointer v. Texas, 380 U.S. 400 [1965])
Sixth Amendment right to an impartial jury ( ■ Duncan v. Louisiana, 391 U.S. 
145 [1968])
Sixth Amendment right to a compulsory process for obtaining witnesses  ■

(Washington v. Texas, 388 U.S. 14 [1967])
Eighth Amendment prohibition against cruel and unusual punishment  ■

(Robinson v. California, 370 U.S. 660 [1962])

In incorporating a right, the Supreme Court expressly states that a fundamental 
right in the Bill of Rights is made applicable to the states through the Due Process 
Clause of the Fourteenth Amendment. For example, in Duncan v. Louisiana, 391 
U.S. 145 (1968), the Supreme Court ruled that the right to trial by jury, guaran-
teed to defendants in federal trials under the Sixth Amendment, must also be given 
to defendants in state courts because of the Due Process Clause of the Fourteenth 
Amendment. Hence, that right is deemed guaranteed.

RIGHTS NOT INCORPORATED

Although the following rights are required in federal proceedings, the states do not 
have to grant an accused these rights unless they are required by the state constitution 
or state law:4

The Second Amendment right to keep and bear arms ■

The Third Amendment prohibition against quartering soldiers ■

The Fifth Amendment right to indictment by grand jury ■

The Seventh Amendment right to trial in civil cases ■

The prohibition against excessive bail and fines ■

“NATIONALIZATION” OF THE BILL OF RIGHTS

Through a process of selective incorporation using the Fourteenth Amendment’s 
Due Process Clause, people facing federal or state criminal charges now enjoy the 
same rights, except the rights to grand jury indictment and to protection against 
excessive bail and fines. In effect, the Bill of Rights is now applicable throughout 
the United States; it has become “nationalized.” It makes no difference whether an 
accused is tried in New York, Illinois, California, or any other state or by the federal 
government—the accused’s basic rights are now the same because of incorporation. 
As a result, in no other field of law are the rights of individuals in the United States 
as similar as they are in the processing of an accused.

THE JUDICIAL REVIEW DOCTRINE

Courts in the United States exercise judicial review, defined as “the power of any 
court to hold unconstitutional and hence unenforceable any law, any official action 
based on a law, or any other action by a public official that it deems to be in conflict 
with the Constitution.”5 The doctrine of judicial review is not explicitly found in the 
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Constitution but was set by the Court in the case of Marbury v. Madison, 5 U.S. 137 
(1803), considered by most legal scholars to be the most important case ever decided 
by the Court. The facts of the case and the politics involved are complex, but they cen-
tered around the issue of whether the Congress of the United States could add to the 
original jurisdiction given to the Court by the Constitution. In a unanimous opinion 
penned by Chief Justice John Marshall, the Court held that “an act repugnant to the 
Constitution is void,” adding, “It is emphatically the province and duty of the judicial 
department to say what the law is. Those who apply the rule to particular cases, must 
of necessity expound and interpret that rule. . . . A law repugnant to the Constitution 
is void; . . . courts as well as other departments are bound by that instrument.”6

The judicial review doctrine applies to laws passed by Congress, laws passed by 
state legislatures, ordinances passed by municipalities, and acts of public officials. 
This doctrine has significant implications in law enforcement. It means that laws 
passed by legislative bodies can and will be reviewed by the courts in a proper case and 
will be declared unenforceable if found to violate the Constitution. For individual law 
enforcement officers, it means that whatever they do can be challenged in court and, 
if held to have violated individual constitutional rights, can result in the  imposition 
by the court of civil or criminal sanctions.

THE RULE OF LAW

The concept of the “rule of law” goes back to the days of ancient Greece and has differ-
ent meanings to different people.7 Since the tragic events of September 11, 2001, the 
concept of the rule of law has generated more interest and has been the subject of debate 
about its proper meaning. In the words of philosopher–writer George Fletcher,

Of all the dreams that drive men and women into the streets, from Buenos 
Aires to Budapest, the “rule of law” is the most puzzling. We have a pretty 
good idea what we mean by “free market” and “democratic elections.” But 
legality and the “rule of law” are ideals that present themselves as opaque even 
to legal philosophers.8

One writer maintains that, at one end of the spectrum, the concept is associated with 
adherence to laws that have been passed by legislatures, regardless of how just or unjust 
they may be. On the other end, it is associated with the concept of justice and derives its 
validity from the “morality of the laws that rule.” Under this interpretation, mere passage 
of laws by the legislature does not constitute compliance with the concept of rule of law. 
An additional requirement is that the law passed must be just.9 Some people equate the 
rule of law with the “supremacy of the law,” whereas others associate it with “obedience 
to the law.” A legalistic view, meaning adherence to court decisions, is reflected in former 
Vice President Al Gore’s reaction when he lost the Bush v. Gore presidency case. He said, 
“I strongly disagree with the Supreme Court decision and the way in which they inter-
preted and applied the law. But I respect the rule of law, so it is what it is.”10

Among its many meanings, perhaps the best-known meaning of the rule of law is 
that which holds as follows: No person is above the law; every person, from the most 
powerful public official down to the least powerful individual, is subject to the law and 
can be held accountable in court for their actions. In the words of David Hume, a British 
philosopher, the phrase means “a government of laws and not of men.”11 That phrase also 

Marbury v. Madison 
(1803)



highlights one of the main distinctions between a democratic and a totalitarian society. In 
a democratic society, even the most powerful public official or private person can be held 
fully accountable under the law for what he or she does; whereas in a totalitarian society, 
the ruler (and, by extension, those authorized to do the ruler’s bidding) enjoys boundless 
power and can do whatever he or she pleases without accountability in any court of law.

Rule of law, with its opaque (meaning “hard to understand or explain”) nature, 
is important in today’s climate of law enforcement on two levels. On one level, the 
terror brought about by the events of 9/11 has led and will further lead to the pas-
sage of laws that curtail the rights and liberties of citizens and noncitizens. Should 
the Constitution be interpreted to accommodate the immediate needs of a changing 
time? In other words, should laws passed by legislatures that seek to protect the public 
from external threats be allowed to limit individual rights that have traditionally been 
protected by the Constitution? These are questions the Supreme Court will have to 
consider as cases are brought before it.

On another level, police accountability in the United States is closely tied to the 
concept of the rule of law. In many countries, the police are immensely  powerful, with 
little or no accountability for their actions. In the United States, however,  criminal 
and civil liabilities (discussed in Chapter 13) are an ever-present reality in policing 
and represent the highest point of police accountability. Law enforcement officers, 
from the police chief to the newly hired recruit, can be and are held criminally and 
civilly liable for what they do. The public considers this accountability a classic illus-
tration of the concept that no person in this country, not even one wearing a badge 
of authority, is above the law. This is the most notable difference between “policing a 
free society” and law enforcement in a totalitarian country.

The rule of law, therefore, is a concept that law enforcement officers in the 
United States must fully understand and adhere to if they are to perform their tasks 
properly, constitutionally, and with minimum fear of liability.
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Jurisdiction ■  is the power of a court to try a case; venue 
is the place where the case is tried.
Th e  ■ incorporation controversy is about whether the Bill 
of Rights protects against violations of rights by the 
federal government only or also limits actions of state 
and local government offi  cials. Th e four approaches to 
incorporation are selective incorporation, total incor-
poration, total incorporation plus, and the case-by-case 
approach.
Rule of law ■  is diffi  cult to defi ne, but it generally means 
that no person is above the law, and that every person, 
from the most powerful public offi  cial down to the 
least powerful individual, is subject to the law and can 
be held accountable in the courts of law for what he 
or she does.

Th e United States has a dual court system, meaning it  ■

has two levels of courts—federal and state.
Where a criminal case is to be tried is determined by  ■

this rule: If an act violates federal law, it is tried in 
federal court; if it violates state law, it is tried in state 
court. If an act violates both federal and state laws, it 
can be tried in both courts.
Judicial review ■  is “the power of any court to hold 
unconstitutional and hence unenforceable any law, 
any offi  cial action based on a law, or any other action 
by a public offi  cial that it deems to be in confl ict with 
the Constitution.”
Judicial precedent ■  means that decisions of courts 
have value as precedent for future cases similarly 
circumstanced.

SUMMARY
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 6. How does jurisdiction differ from venue?
 7. What does this case citation mean: Duncan v. Louisiana, 

391 U.S. 145 (1968)?
 8. How can you find the U.S. Supreme Court decision 

in Miranda v. Arizona, 384 U.S. 436 (1966), on the 
Internet?

 9. What is the incorporation controversy? How did it 
originate?

 10. Distinguish between selective incorporation and case-
by-case incorporation.

 11. What is the rule of law? Why is it important in policing?

 1. “The United States has a dual court system.” Explain 
what this means.

 2. “The general rule is that a case is accepted by the 
U.S. Supreme Court for decision only if that case 
has nationwide significance.” Is this statement true or 
false? Defend your answer.

 3. “A court decision is effective only within a limited 
jurisdiction.” What does this mean? Give an example.

 4. “Every criminal act can be prosecuted in both fed-
eral and state courts.” Is this statement true or false? 
Explain your answer.

 5. Distinguish between judicial review and judicial 
pre cedent.

REVIEW QUESTIONS

the pilot before giving up and surrendering to the 
New York City police. X was later prosecuted for 
various crimes stemming from the hijacking. Cases 
were filed against X in Chicago, the New York state 
court, and the New York federal court. X claims that 
he could be tried only in a state court in Illinois. Will 
X’s claim succeed? State the reasons for your answer.

 3. Y, an undocumented alien, was caught speeding in 
Phoenix. When the police stopped Y for this moving 
violation, they found five pounds of cocaine in his car, 
located in the passenger side of the car and open to 
view by the police. Y was arrested and brought before 
a local magistrate, who set his bail at half a million 
dollars. Y appealed. You are the appellate court judge. 
Will you uphold Y’s contention that his bail is exces-
sive? Give reasons for your answer.

 1. Assume you are a lawyer arguing a case in the Fifth 
Circuit Court of Appeals in New Orleans on the issue 
of whether or not prisoners can be required to cut their 
hair short and to have a haircut every month. Your cli-
ent, an inmate in prison in Louisiana, wants the right 
to wear his hair long. The Fifth Circuit has not decided 
a case on the same issue, but your legal research shows 
that the Ninth Circuit Court of Appeals (for California 
and other states in that circuit) has already decided this 
issue, saying that prison inmates have a right to have 
long hair. Will the decision of the Ninth Circuit be of 
any use to you when arguing your case before the Fifth 
Circuit? Justify your answer.

 2. Despite airport precautions, X hijacked an airplane in 
Chicago and forced the pilot, crew, and passengers to 
fly to New York. Upon reaching New York, X shot 

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

The procedures used when processing suspects and  ■

defendants can be divided into three stages: before 
trial, during trial, and after trial.

Before trial, the procedure follows this sequence: filing  ■

of the complaint, arrest, booking, appearance before a 
magistrate, setting of bail, preliminary examination, 
decision by the prosecutor to charge, grand jury 
indictment or the filing of an information by the 
prosecutor, arraignment, and plea by the defendant.

The procedure during trial starts with the selection of  ■

jurors, followed by opening statements, the presenta-
tion of the cases for the prosecution and the defense, 
rebuttal evidence, closing arguments, defense motions 
prior to the verdict, the judge’s instructions  to the 
jury, jury deliberation, and a verdict of guilty or not 
guilty.

The two main procedures after trial are sentencing and  ■

appeal.

Even while a defendant is serving time in jail or in  ■

prison, access to the court is always available by way of 
a habeas corpus petition.

Although criminal procedure is governed by the Bill of  ■

Rights, procedures differ from one jurisdiction to 
another.

KEY TERMS

motion for a directed 
 verdict of acquittal

motion for a mistrial
nolle prosequi motion
nolo contendere plea
peremptory challenge
plea
plea bargain
preliminary examination 

(or hearing)
preventive detention
prima facie case
rebuttal evidence
release on recognizance 

(ROR)
reversal
reverse-and-remand 

decision
sentencing
sequestered (or 

sequestration)
summons
venire
verdict
voir dire

affirmation
Alford plea
arraignment
arrest
bail
bench warrant
bifurcated procedure
bill of indictment
booking
capias
challenge for cause
citation
complaint
criminal procedure
death-qualified jury
discovery
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THE TOP 5 IMPORTANT CASES IN OVERVIEW 
OF THE CRIMINAL JUSTICE PROCESS

DUNCAN V. LOUISIANA 1968 The function of a jury is 
to “guard against the exercise of arbitrary power.”

BOYKIN V. ALABAMA 1969 When a defendant pleads 
guilty, the record must show affirmatively that the plea was 
voluntary and that the accused had a full understanding of 
its consequences. Otherwise, the plea is invalid.

SANTOBELLO V. NEW YORK 1971 Once the trial court 
accepts a guilty plea entered in accordance with a plea 
bargain, the defendant has a right to have the bargain 
enforced. Therefore, the judge must decide either to 
enforce the agreement or to allow the defendant to 
withdraw the guilty plea.

NORTH CAROLINA V. ALFORD 1979 A guilty plea is not 
invalid simply because the defendant does not admit guilt 
or even continues to assert innocence, provided that there 
is some basis in the record for the plea. All that is required 
for a valid guilty plea is a knowing waiver of the rights 
involved, not an admission of guilt.

COUNTY OF RIVERSIDE V. MCLAUGHLIN 1991  Detention 
of a suspect for 48 hours without any probable cause 
hearing is presumptively reasonable. If the time to the 
hearing is longer than that, the burden of proof shifts to 
the police to prove reasonableness. But if the time to the 
hearing is shorter, the burden of proof to establish 
unreasonable delay rests on the person detained.
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Criminal procedure is the process followed by the police and the courts in the 
apprehension and punishment of criminals—from the filing of a complaint by a 

member of the public or the arrest of a suspect by the police, up to the time the defen-
dant is punished, if convicted. Criminal procedure highlights the sometimes difficult 
conflict between the constitutional rights of a suspect or defendant and the power of 
government to maintain peace and order and ensure public safety.

That conflict must be resolved through prescribed rules; criminal procedures 
are those rules. Although sometimes offered as one course in law schools, criminal 
procedure and criminal law differ in that criminal procedure prescribes the process 
whereby a suspect or defendant is eventually found guilty or innocent, whereas crimi-
nal law defines what acts are punishable by the federal government or the states. One 
is process; the other is substance.

Criminal laws differ in detail and terminology from one state to another, but 
criminal procedure is basically similar from one jurisdiction to another. This is 
because criminal procedure is mostly a product of U.S. Supreme Court decisions. 
The main source of rights in criminal procedure is the Bill of Rights (the first 
10 amendments to the Constitution). Through a process of incorporation, the rights 
 enumerated in the Bill of Rights have been made applicable to criminal proceedings 
anywhere in the country; hence, basic criminal procedure has been made uniform 
nationwide in its application. In a word, it has been “nationalized.”

In addition to the Bill of Rights, there are other sources of rights for the defen-
dant, including state constitutions, federal and state laws, case law, and court rules. 
These other sources may result in variations from one jurisdiction to another, but 
they can give more rights to a suspect only by limiting the actions of the police or the 
courts. These sources cannot deprive a suspect of any right given by the Bill of Rights; 
they can only add to them. For example, the U.S. Supreme Court has held that it is 
constitutional for police to stop motor vehicles based on reasonable suspicion. State 
law, however, may prohibit such stops unless there is probable cause, thus expanding 
the rights of suspects. Another example: the Constitution does not require confes-
sions by suspects to be in writing to be admissible in evidence. State law, however, 
may exclude oral confessions unless they are also in writing or supported by other 
evidence. If there is a conflict between other sources of rights and the Bill of Rights, 
the latter prevails because the Bill of Rights guarantees minimum rights that cannot 
be diminished by state law, police agency policy, or other rules or regulations.

This chapter presents an overview of the criminal justice process from a legal 
perspective. The procedure is divided into three time frames: before trial, during 
trial, and after trial (see Figure 2.1). In the great majority of cases, an arrest triggers 
 criminal justice procedures against the accused. In some cases, however, the procedure 
is initiated through the filing of a complaint that leads to the issuance of a warrant 
by a judge or magistrate. Procedure during trial starts with the selection of jurors and 
ends with a court or jury verdict. If the accused is found guilty, the sentencing phase 
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follows, after which the defendant may appeal the conviction and sentence. The 
 chapter concludes with some words of caution concerning the difference between 
theory and practice in criminal justice procedures.

THE PROCEDURE BEFORE TRIAL

The procedure before trial begins with the filing of a complaint, followed by the 
arrest, booking, first appearance, setting of bail, preliminary examination, decision to 
charge, grand jury indictment or information, arraignment, plea, and plea bargain-
ing. This section describes what happens at each stage.

FILING OF COMPLAINT

A complaint is a charge made before a proper law enforcement or judicial officer 
alleging the commission of a criminal offense. It may be filed by the offended party or 

Defendant arrested;

complaint filed

Preliminary hearing

Grand jury

returns indictment

Motions filed

Discovery

proceedings

Trial

Opening statements

Government’s/

prosecutor’s case

Presentation of

evidence

Defendant’s case

Government’s

rebuttal case

Jury instructed

 Closing arguments

Deliberations

Verdict

FIGURE 2.1  ■ A Summary of Before Trial and Trial Progressions

SOURCE: “U.S. Courts,” http://www.uscourts.gov.

http://www.uscourts.gov
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by a police officer who has obtained information about or witnessed the criminal act. 
The complaint serves as a basis for issuing an arrest warrant. If the accused has been 
arrested without a warrant, the complaint is prepared and filed at the defendant’s 
initial appearance before the magistrate, usually by the arresting officer.

THE ARREST

An arrest is the taking of a person into custody for the purpose of criminal prosecution 
or interrogation. There are two kinds of arrest: arrest with a warrant and arrest without 
a warrant. In arrest with a warrant, a complaint has been filed and presented to a judge, 
who has read it (see Figure 2.2) and found probable cause (as defined in Chapter 3) to 
justify the issuance of an arrest warrant (see Figure 2.3). In contrast, arrest without a 

FIGURE 2.2  ■ Complaint Form

SOURCE: Complaint form for Clinton County, State of Missouri.
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9-210A

[For use with District Court Criminal Rule 5-210]

STATE OF NEW MEXICO

COUNTY OF 

 JUDICIAL DISTRICT

STATE OF NEW MEXICO

v. No. 

 , Defendant

 Warrant No.

 Judge 

WARRANT FOR ARREST

THE STATE OF NEW MEXICO TO ANY OFFICER AUTHORIZED TO EXECUTE THIS WARRANT:

BASED ON A FINDING OF PROBABLE CAUSE, YOU ARE COMMANDED to arrest the 

above-named defendant and bring the defendant without unnecessary delay before this court 

to answer the charge of (here state common name and description of offense charged): 

contrary to Section(s) NMSA 1978.

Bond provisions:

Bond is set in the amount of $    cash bond 10% of bond      surety       property bond.

Date: 

 Judge

Description of defendant:

Name 

Alias 

Date of birth 

Social Security No. 

Address 

Sex       male        female Height  Weight 

Hair color  Eyes 

Scars, marks, and tattoos: 

Vehicle (make, model, year, and color, if known)

Extradition information:

The State will extradite the defendant: (check and complete)

 from any contiguous state

 from anywhere in the continental United States

 from any other State

 from anywhere

Prosecuting attorney: 

By: 

Date: 

Originating officer: 

Originating agency: 

RETURN WHERE DEFENDANT IS FOUND

I arrested the above-named defendant on the                day of                            ,           , and 

served a copy of this warrant on the                             day of                                       ,            

and caused this warrant to be removed from the warrant information system identified in this 

warrant.

 Signature

 Title 

FIGURE 2.3 ■ Warrant for Arrest Form, State of New Mexico

SOURCE: “Forms from the New Mexico Supreme Court,” http://www.supremecourt.nm.org/supctforms/
dc- criminal/VIEW/9–210.html.

http://www.supremecourt.nm.org/supctforms/dc-criminal/VIEW/9-210.html
http://www.supremecourt.nm.org/supctforms/dc-criminal/VIEW/9�210.html
http://www.supremecourt.nm.org/supctforms/dc-criminal/VIEW/9-210.html
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warrant usually happens when a crime is committed in the presence of a police officer 
or, in some jurisdictions, by virtue of a citizen’s arrest for certain offenses. As many 
as 95 percent of all arrests are made without a warrant. This rate is significant and 
requires that the officer must be convinced of the presence of probable cause before 
making the arrest. This belief is later established in a sworn complaint or testimony.

Statutes in many states authorize the use of a citation or summons rather than an 
arrest for less serious offenses. A citation is an order issued by a court or law enforce-
ment officer requiring the person to whom the citation is issued to appear in court 
at a specified date to answer certain charges. A summons is a writ directed to the 
sheriff or other proper officer requiring that officer to notify the person named that 
he or she must appear in court on a day named and answer the complaint stated in 
the summons. Citations and summonses have the advantage of keeping a person out 
of jail pending the hearing. They also save the police officer the time and paperwork 
that go with arrest and booking. In either case, if the person fails or refuses to appear 
in court as scheduled, a bench warrant may be issued. A bench warrant is defined as 
a “process issued by the court itself, or ‘from the bench,’ for the attachment or arrest 
of a person; either in case of contempt, or where an indictment has been found, to 
bring in a witness who fails to obey a subpoena.”1

The Miranda warnings (discussed in Chapter 11) need not be given every time an 
officer makes an arrest. The warnings do not have to be given by the officer after an 
arrest unless the arrested person, or arrestee, is asked questions by the officer that tend 
to incriminate. In many cases, however, the officer simply makes the arrest and does 
not ask questions, particularly when the arrest is made with a warrant. The officer in 
these cases does not have to ask questions; all he or she does is take the suspect to a 
lockup or jail for detention. In many jurisdictions, the Miranda warnings are given 
when the suspect appears before a judge or magistrate.

BOOKING AT THE POLICE STATION

Booking consists of making an entry in the police blotter or arrest book indicating 
the suspect’s name, the time of arrest, and the offense involved. Prior to this, the 
arrestee is searched for weapons or any evidence that might be related to a crime, and 
his or her belongings are inventoried. If the offense is serious, the suspect may also 
be photographed and fingerprinted. Before or after booking, the suspect is usually 
placed in a “lockup,” which is a place of detention run by the police department (usu-
ally in major cities), or in jail in smaller cities or communities where no lockups are 
necessary. In most jurisdictions, the arrestee is allowed a telephone call, usually to a 
lawyer or a family member. In some jurisdictions, the arrestee is allowed to post a pre-
determined amount of bail for minor offenses on a promise that he or she will appear 
in court at a particular time. If bail is not posted or is denied, the person is kept under 
detention until such time as he or she can be brought before a magistrate.

For an example of how state courts process criminal cases, see Figure 2.4.

INITIAL APPEARANCE BEFORE A MAGISTRATE

In some states, this step is known as presentment, or arraignment on the warrant. 
Most states require that an arrested person be brought before a judge, magistrate, 
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or  commissioner “without unnecessary delay.” What this means varies from state to 
state, depending on state law or court decisions. In federal and most state proceedings, 
a delay of more than six hours in bringing the suspect before the magistrate is one 
factor to be considered in determining whether any incriminating statements made 
by the accused were in fact voluntary. Other jurisdictions do not specify the number 
of hours but look at the surrounding circumstances and decide on a case- by -case basis 
whether the delay was unnecessary.

Once before a magistrate, the arrestee is informed of his or her rights. This proce-
dure may include giving the Miranda warnings, which have five components:

1. You have a right to remain silent.
2. Anything you say can be used against you in a court of law.
3. You have a right to the presence of an attorney.

Police refer case

to the

district attorney’s

office

Declined 
Case reviewed by 

district attorney 

Charge(s) issued 

Initial appearance in court

(arraignment in misdemeanors);

bail and conditions of bail

set by judge—

next hearing scheduled

Preliminary hearing 

Arraignment 

in felony cases
only

Pretrial/final conference

Motion hearings when necessary

Finding of guilt 

by plea or trial 

Sentencing 

FIGURE 2.4   ■ A Criminal Case in the Wisconsin Court System

SOURCE: Dane County, Wisconsin, “The Criminal Court Process,” http://countyofdane.com/daoffice/
process.htm.

http://countyofdane.com/daoffice/process.htm
http://countyofdane.com/daoffice/process.htm


38  CHAPTER 2

4. If you cannot afford an attorney, one will be appointed for you prior to 
questioning.

5. You have the right to terminate this interview at any time.

The suspect is also informed of such other rights as may be given by statute. These vary 
from state to state and may include the right to a preliminary  hearing,  confrontation, 
and a speedy trial; the right not to incriminate oneself; and the  exclusion in court of 
illegally obtained evidence.

Many jurisdictions require magistrates to give the Miranda warnings when the sus-
pect is brought in, but the warnings must also be given by the arresting officer if he or 
she questions the suspect prior to the appearance before a magistrate. Failure to issue the 
warnings makes the suspect’s statements inadmissible in court. Conversely, if the officer 
does not need to ask the suspect any questions (as would usually be the case in arrests 
with a warrant), the Miranda warnings need not be given. The officer arrests the person 
named in the warrant and brings him or her before a magistrate or judge.

If the charge is a misdemeanor, the arrestee may be arraigned while before the 
magistrate and required to plead to the pending charge. Many misdemeanor cases are 
disposed of at this stage through a guilty plea or some other procedure. If the charge is a 
felony, the arrestee ordinarily is not required to plead to the charge at this time. Rather, 
he or she is held for preliminary examination on the felony charge.

SETTING BAIL

Bail is defined as the security required by the court and given by the accused to ensure 
that the accused appears before the proper court at a scheduled time and place to 
answer the charges brought against him or her. In theory, the only function of bail is 
to ensure the appearance of the defendant at the time set for trial. In practice, bail has 
also been used as a form of preventive detention to prevent the release of an accused 
who might otherwise be dangerous to society or whom the judge might not want to 
release. The Court has upheld as constitutional a provision of the Federal Bail Reform 
Act of 1984 that permits federal judges to deny pretrial release to persons charged 
with certain serious felonies, based on a finding that no combination of release condi-
tions can reasonably ensure the community of safety from such  individuals (United 
States v. Salerno, 481 U.S. 739 [1987]).

By statute in a number of states, the magistrate or judge before whom the 
 proceedings are pending may free the accused through release on recognizance 
(ROR), meaning, without monetary bail. This usually happens when the accused 
has strong ties in the community and seems likely to appear for trial. If he or she fails 
to do so, an arrest warrant may be issued.

THE PRELIMINARY HEARING

An accused charged with a felony is usually entitled to a preliminary hearing (called 
a preliminary examination or examining trial in some states), to be held before a magis-
trate within a reasonably short time after arrest. Preliminary hearings closely resemble 
trials, but their purpose is more limited, and the hearing magistrate is generally not 
the judge who will preside over the actual trial in the case. Representation by counsel 
and cross-examination of witnesses are allowed. The preliminary hearing is usually 

United States v. Salerno 
(1987)
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the first chance for the defense to know what evidence the prosecution has and the 
strength of the case against the accused. Because guilt beyond reasonable doubt is not 
required during the preliminary hearing, the prosecution does not have to present all 
the evidence it has. On the other hand, the defense does not have to present anything 
if it so chooses, because, regardless of what it does, the judge can set the case for trial 
anyway if probable cause is established.

Preliminary hearings are usually held for three main purposes:

1. Determination of probable cause. The primary purpose of the preliminary 
hearing is to ascertain whether there is probable cause to support the 
charges against the accused. If not, the charges are dismissed. This 
process keeps unsupported charges of grave offenses from coming to 
trial and thereby protects people from harassment, needless expenditure, 
and damage to their reputations.

  What is the maximum time an arrested person can be detained 
without a probable cause determination? A 1991 Supreme Court 
decision is instructive because it sets a tentative limit. The Court 
held that detention of a suspect for 48 hours without any probable 
cause hearing is presumptively reasonable. If the time to a hearing 
is longer than that, the burden of proof shifts to the police to prove 
reasonableness. But if the time to a hearing is shorter, the burden of 
proof to establish unreasonable delay shifts to the detainee (County of 
Riverside v. McLaughlin, 500 U.S. 44 [1991]). A subsequent case held 
McLaughlin applicable to all cases that had not been decided at the time 
of the McLaughlin decision (Powell v. Nevada, 511 U.S. 79 [1992]).

2. Discovery. Discovery is a procedure used by either party in a case to 
obtain necessary or helpful information that is in the hands of the 
other party. It is initiated by one side through a motion filed in court 
seeking discovery of specific evidence the other side might have, such 
as recorded statements, the results of physical examinations or scientific 
tests, experiments, and other physical evidence. The items subject to 
discovery are generally specified by law, court rules, or court decisions. 
The purpose of discovery is to take the element of surprise out of the 
trial by making each side lay its cards on the table and ensuring that 
each is aware of the strengths and weaknesses of the other, so realistic 
decisions can be made.

  Although used extensively in civil cases, the scope of discovery in 
criminal cases is one-sided in favor of the defense because the accused 
can invoke the guarantee against self-incrimination and refuse to turn 
over relevant evidence to the prosecution. For example, Prosecutor X has 
a constitutional obligation to disclose exculpatory (that which tends to 
establish innocence) evidence to the defense, whereas Defense Lawyer Y 
does not have any obligation to disclose incriminatory (that which tends 
to establish guilt) evidence to the prosecution, unless waived, because 
such is a right given to the accused by the Fifth Amendment to the 
Constitution.

3. Decision on “binding over.” Some states use the preliminary hearing to 
determine if the accused will be “bound over” for a grand jury hearing. 
In these states, there must be a finding of cause at the preliminary 

County of Riverside 
v. McLaughlin (1991)

Powell v. Nevada (1992)
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examination before a grand jury hearing will be held. Other states use 
the preliminary examination to determine whether the accused should 
be bound over for trial, bypassing grand jury proceedings altogether.

In some cases, a preliminary examination is not required:

1. When an indictment has been handed down prior to the preliminary 
hearing.

2. If the grand jury has previously returned an indictment (usually because the 
case was referred to it before arrest). The grand jury proceedings constitute 
a determination that there is probable cause and thus that the accused 
should stand trial.

3. When a misdemeanor is involved. In most jurisdictions, preliminary 
hearings are not required in misdemeanor cases, because only lesser 
penalties are involved. The accused goes directly to trial on the 
complaint or information filed by the district attorney.

4. When there is a waiver of the preliminary hearing. The accused may 
voluntarily give up the right to a preliminary examination. For example, 
a plea of guilty to the charge generally operates as a waiver of the 
preliminary examination. The accused is bound over for sentencing to 
the court that has jurisdiction over the crime.

5. As a result of any of three actions in federal cases. In federal cases, a 
preliminary hearing is required unless the defendant waives it or is 
instead indicted, if the federal prosecutor charges the defendant with 
a felony or a misdemeanor and prefers to use an information, or if the 
defendant is accused of a misdemeanor and consents to hold a trial 
before the magistrate judge.2

In sum, there are exceptions in both state and federal jurisdictions to the holding of 
a preliminary hearing.

After the preliminary hearing, the magistrate may do any of the following:

1. Hold the defendant to answer. If the magistrate finds probable cause, 
naming facts that would lead a person of ordinary caution or prudence 
to entertain a strong suspicion of the guilt of the accused, the accused is 
“held to answer” and bound over for trial in a court having jurisdiction 
over the offense charged.

2. Discharge the defendant. If the magistrate does not find probable cause, 
the defendant is discharged.

3. Reduce the charge. Most states allow the magistrate to reduce a felony 
charge to a misdemeanor on the basis of the results of the preliminary 
hearing. This enables grand juries and higher courts to avoid being 
swamped with cases that really belong in the lower courts.

THE DECISION TO CHARGE

There is discretion in all areas of criminal justice, but particularly in policing and 
prosecution. After a suspect is taken into custody, or even before that, the police 
 usually have discretion to charge or not to charge him or her with an offense. As the 
 seriousness of the offense increases, the discretion of the police decreases. For  example, 
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the police have almost no discretion to charge or not to charge the suspect with an 
offense in homicide cases. Minor traffic offenses, however, may be disposed of by the 
police “on the spot.” The prosecutor also exercises immense discretion.

In most states, the prosecutor is not under the control of any superior other than 
the electorate. This discretion is most evident in the prosecutor’s decision to charge 
or not to charge. In the words of former attorney general and U.S. Supreme Court 
Justice Robert Jackson, “The prosecutor has more control over life, liberty, and repu-
tation than any other person in America.”3

In most cases, the prosecutor has the final say about whether a suspect should be 
prosecuted. If the prosecutor decides to charge even though the evidence is weak, a 
suspect can do little else but go to trial and hope for an acquittal. In words  attributed 
to Edward Bennett William, a well-known lawyer, “A prosecutor can indict a ham 
sandwich.” Conversely, if the evidence is strong but the prosecutor declines to charge, 
there is little anyone can do legally to persuade the prosecutor to charge. Even after 
a suspect has been charged, the prosecutor may file a nolle prosequi motion, which 
seeks a dismissal of the charges. Such a motion is almost always granted by the court.

INDICTMENT VERSUS AN INFORMATION

A criminal prosecution is initiated by the filing of an accusatory pleading in the 
court having jurisdiction. Prior to the filing, the accused will have appeared before a 
magistrate to be informed of his or her rights and to post bail. The accused also will 
have had a preliminary examination to determine whether there is probable cause for 
him or her to be bound over for trial. However, the prosecution formally commences 
when the government files an indictment or information. An indictment is a written 
accusation of a crime filed by the grand jury and signed by the grand jury foreperson, 
whereas an information is a criminal charge filed by the prosecutor without the 
intervention of a jury. The Court has long held that indictment by a grand jury is not 
a constitutional requirement (Hurtado v. California, 110 U.S. 516 [1884]). In states 
using the grand jury system, an indictment is usually required in felony offenses, but 
an information is sufficient in misdemeanors.

A grand jury hearing, in which a decision is made whether to charge a suspect 
with an offense, is not a right guaranteed under the U.S. Constitution in all criminal 
prosecutions. Amendment V of the Bill of Rights simply provides that “No person 
shall be held to answer for a capital or otherwise infamous crime, unless on a pre-
sentment or indictment of a Grand Jury. . . . ” Many states today use it, some on an 
optional basis, but it is required in all federal felony prosecutions and in nineteen 
states. It is a peculiar institution in that “it belongs to no branch of the institutional 
government” (the executive, the legislative, or the judiciary) and is intended to “serve 
as a buffer or referee between the government and the people who are charged with 
crimes” (United States v. Williams, 504 U.S. 36 [1992]).

Federal rules of criminal procedure provide that “when the public interest so 
requires, the court must order that one or more grand juries be summoned.”4 Federal 
rules further provide that the court may select alternate jurors, who must have the 
same qualifications and be selected using the same procedure as that for regular jurors. 
Alternate jurors, when needed, will replace the regular jurors in the same sequence in 
which they were selected, and they are subject to the same challenges as the regular 
jurors.

Hurtado v. California 
(1884)

United States v. Williams 
(1992)
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The grand jury proceedings start when a bill of indictment, defined as a writ-
ten accusation of a crime, is submitted to the grand jury by the prosecutor. Hearings 
are then held before the grand jury, and the prosecutor presents evidence to prove 
the accusation. Traditionally, the hearings are secret, because the charges may not be 
proved, and hence it would be unfair to allow their publication. For the same reason, 
unauthorized persons are excluded, and disclosure of the proceedings is generally 
prohibited. The accused has no right to present evidence in a grand jury proceeding; 
however, the accused may be given an opportunity to do so at the discretion of the 
grand jury. A person appearing before the grand jury does not have a right to counsel, 
even if he or she is also the suspect. The reason is that the grand jury proceeding is 
merely an investigation, not a trial. Clearly, the rights of a suspect are minimal during 
a grand jury proceeding, despite the fact that he or she has a lot at stake. In the words 
of one former prosecutor, “Technically, an indictment is a written accusation, a piece 
of paper stating that the grand jury has accused a person of certain crimes. But on a 
more immediate level, the filing of an indictment in court informs a defendant and 
the rest of the world that the state thinks it has enough evidence to convict the person 
at trial. It is an act that ruins careers and reputations.”5

If the required number of grand jurors (usually 12) believes that the evidence 
warrants conviction for the crime charged, the bill of indictment is endorsed as a 
“true bill” and filed with the court having jurisdiction. The bill itself constitutes the 
formal accusation. If the jury does not find probable cause, the bill of indictment is 
ignored and a “no bill” results. In some states, witnesses (as opposed to the  prospective 

Art. 19.01. Appointment of jury commissioners; 
selection without jury commission.

(a) The district judge, at or during any term 
of court, shall appoint not less than three, not 
more than five persons to perform the duties of 
jury commissioners, and shall cause the sheriff 
to notify them of their appointment, and when 
and where they are to appear. The district judge 
shall in the order appointing such commissioners, 
designate whether such commissioners shall serve 
during the term at which selected or for the next 
succeeding term. Such commissioners shall receive 
as compensation for each day or part thereof they 
may serve the sum of Ten Dollars and they shall 
possess the following qualifications:

 1. Be intelligent citizens of the county and able 
to read and write the English language;

 2. Be qualified jurors in the county;

 3. Have no suit in said court which requires 
intervention of a jury;

 4. Be residents of different portions of the 
county; and

 5. The same person shall not act as jury commis-
sioner more than once in any 12-month period.

(b) In lieu of the selection of prospective jurors 
by means of a jury commission, the district judge 
may direct that 20 to 75 prospective grand jurors 
be selected and summoned, with return on sum-
mons, in the same manner as for the selection and 
summons of panels for the trial of civil cases in 
the district courts. The judge shall try the quali-
fications for and excuses from service as a grand 
juror and impanel the completed grand jury in the 
same manner as provided for grand jurors selected 
by a jury commission.

SOURCE Texas Code of Criminal Procedure, 2005–2006.

GRAND JURIES IN TEXASH I G H
L I G H T



 OVERVIE W OF THE CRIMINAL JUSTICE PROCESS  43

 defendant) who testify before the grand jury receive complete immunity from crimi-
nal charges arising out of the case. In federal court, however, a witness receives grand 
jury immunity only if immunity is given beforehand by the government.

An information is a written accusation of a crime prepared by the prosecuting 
attorney in the name of the state. The information is not presented to a grand jury. 
In most states, prosecutors have the option to use an information in all cases instead 
of a grand jury indictment. Five states require an indictment only in death penalty or 
life imprisonment cases.6 To safeguard against possible abuse, most states provide that 
a prosecution by information may be commenced only after a preliminary exami-
nation and commitment by a magistrate or after a waiver thereof by the accused. 
The  “probable cause” needed in every grand jury indictment is thus assured by the 
 reviewing magistrate.

The information filed by the prosecutor must reasonably inform the accused of 
the charges against him or her, giving the accused an opportunity to prepare and pre-
sent a defense. The essential nature of the offense must be stated, although the charges 
may follow the language of the penal code that defines the offense.

THE ARRAIGNMENT

At a scheduled time and after prior notice, the accused is called into court for an 
arraignment, in which he or she is informed of the charges and asked to plead. The 
accused’s presence during arraignment is generally required, except in minor offenses. 
If the accused has not been arrested, or if he or she is free on bail and does not appear, 
a bench warrant, or capias—a warrant issued by the court for an officer to take a 
named defendant into custody—will be issued to compel his or her appearance. An 
exception in many states provides that an accused charged with a misdemeanor may 
appear through a lawyer at the arraignment. In some jurisdictions, the arraignment is 
also the first time an accused is asked whether or not he or she is guilty of the offense 
charged.

In federal courts, the arraignment consists of “(1) ensuring that the defendant has 
a copy of the indictment or information; (2) reading the indictment or  information 
to the defendant or stating to the defendant the substance of the charge; and then 
(3) asking the defendant to plead to the indictment or information.”7

THE PLEA BY THE DEFENDANT

A plea is an accused’s response in court to the indictment or information that is read 
in court. There are generally three kinds of pleas in modern criminal justice practice: 
nolo contendere, not guilty, and guilty. Some states add a fourth plea: not guilty by 
reason of insanity. In federal courts and some states, defendants may enter a condi-
tional plea. In federal cases, this means “a defendant may enter a conditional plea of 
guilty or nolo contendere, reserving in writing the right to have an appellate court 
review an adverse determination of a specified pretrial motion. A defendant who 
prevails on appeal may then withdraw the plea.”8

A Nolo Contendere Plea A nolo contendere plea literally means “no contest.” 
The defendant accepts the penalty without admitting guilt. The effect of this plea 
is the same as that of a guilty plea, but the defendant may benefit because the plea 
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cannot be used as an admission in any subsequent civil proceeding arising out of the 
same offense. For example, suppose X pleads nolo contendere to a criminal charge 
of driving while intoxicated. This plea cannot be used as an admission of guilt in a 
subsequent civil case brought against X by the injured party to recover damages. The 
injured party must independently prove X’s liability and not simply rely on the nolo 
contendere plea.

By contrast, had X pleaded guilty to the charge of driving while intoxicated, 
the plea could have been used by the injured party in a civil case. The guilty plea 
 automatically establishes X’s civil liability, relieving the plaintiff of the burden of 
proving it. Nolo contendere pleas are permitted in federal courts and in the courts 
of about half the states, usually for nonserious offenses and at the discretion of the 
judge.

Even where such pleas are permitted, however, the accused generally does not 
have an absolute right to make the plea. It can be made only with the consent of the 
prosecution or with the approval of the court. It is also generally used only for misde-
meanor offenses, although some states allow its use even for felonies.

A Plea of Not Guilty If the defendant pleads not guilty, the trial is usually sched-
uled to take place within two to three weeks. The delay is designed to give both the 
prosecution and the defense time to prepare their cases. When the defendant refuses 
to plead, or when the court is not sure of the defendant’s plea, the court will enter 
a not guilty plea. Between the filing of the not guilty plea and the start of the trial, 
the defense lawyer often files a number of written motions with the court. One of 
the most common is a motion to suppress evidence that allegedly was illegally seized. 
The motion requires a hearing at which the police officer who made the search testi-
fies to the facts surrounding the seizure of the evidence, and the court determines 
whether the evidence was, in fact, illegally obtained. Another common motion is a 
motion for a change of venue, which is often made when there has been prejudicial 
pretrial publicity against the accused.

A Plea of Guilty When a defendant pleads guilty, the record must show that 
the plea was voluntary and that the accused had a full understanding of its conse-
quences; otherwise, the plea is invalid (Boykin v. Alabama, 395 U.S. 238 [1969]). 
By pleading guilty, the defendant waives several important constitutional rights 
(such as the right to trial by jury, the right to confront witnesses, and protection 
against self-incrimination). Therefore, it is necessary to make sure that the accused 
knew exactly what he or she was doing and was not coerced into making the plea. In 
many states, the judge is required by law to inform the defendant that a guilty plea 
means he or she is waiving a lot of rights that inhere in a trial, as well as the right to 
be convicted based on guilt beyond reasonable doubt. Other states go further and 
require that the prosecutor present evidence in court of the defendant’s guilt and 
have it entered into the record.

An Alford plea is a guilty plea in which the defendant claims innocence yet 
pleads guilty for other reasons. For example: X, a defendant, has been in jail for 
six weeks pending trial because he cannot afford to post bail. X is charged with 
a  misdemeanor, which carries a penalty of one month in jail. Although X claims 
innocence, he pleads guilty, knowing that, if credited with the time he has already 
served in jail, he will immediately be set free. The Court has ruled that an Alford 

Boykin v. Alabama (1969)
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plea is valid because all that is required for a valid guilty plea is a knowing waiver of 
the rights involved, not an admission of guilt (North Carolina v. Alford, 400 U.S. 
25 [1970]). In the same case, the Supreme Court also ruled that it is constitutional 
for a judge to refuse to accept a guilty plea from a defendant if that defendant 
continues to maintain his or her innocence. The judge, therefore, has the option 
to accept or reject an Alford plea. A plea of guilty that represents an intelligent and 
informed choice among alternatives available to the defendant is valid even if it is 
entered in the hope of avoiding the death penalty (Brady v. United States, 397 U.S. 
742 [1970]).

Most jurisdictions allow the withdrawal of a guilty or nolo contendere plea if 
valid reasons exist. For example, federal courts allow a defendant to withdraw a guilty 
or nolo contendere plea in two situations: “(1) before the court accepts the plea, for 
any reason or no reason; or (2) after the court accepts the plea, but before it imposes 
sentence if the court rejects a plea agreement, or the defendant can show a fair or just 
reason for requesting the withdrawal.”9

In a recent case, the Court ruled that a waiver by the accused of the right to 
 counsel at the plea state is considered “knowing and intelligent,” and therefore valid, 
if the trial court informs the accused of the nature of the charges, the right to have 
counsel regarding the plea, and the possible punishments that come with such a plea 
(Iowa v. Tovar, 541 U.S. 77 [2004]).

PLEA BARGAINS

A plea bargain is the popular name given to the process in which a defendant agrees 
to plead guilty to an offense in exchange for a lower charge, a lower sentence, or other 
considerations. This section examines how plea bargains work and the legal issues 
involved.

How Plea Bargains Work Noted authors LaFave, Israel, and King identify three 
forms of plea bargaining: (1) an arrangement whereby the defendant and prosecutor 
agree that the defendant should be permitted to plead guilty to a charge less serious 
than is supported by the evidence; (2) an agreement whereby the defendant pleads 
“on the nose,” that is, to the original charge, in exchange for some kind of a promise 
from the prosecutor concerning the sentence to be imposed; and (3) an arrangement 
whereby the defendant pleads guilty “to one charge in exchange for the prosecutor’s 
promise to drop or not to file other charges.”10

Not all guilty pleas are the result of plea bargaining. Many people plead guilty 
for other reasons without bargaining with the prosecutor. Conversely, not all plea 
bargains result in a guilty plea; the terms may be unacceptable to either side or to 
the judge. Some forms of “inducement” may be inherently unfair or coercive; a plea 
obtained by such means is involuntary and therefore invalid. For example, a threat 
to prosecute the accused’s spouse as a codefendant (despite a lack of evidence) would 
invalidate the plea because of improper pressure.

Plea bargains take many forms and are struck just about anywhere, in mostly informal 
settings—the hallway of a courthouse, out on the street, or in the office of the prosecutor 
or judge. It most cases, plea bargaining takes place between the prosecutor and the defense 
lawyer with or without the presence of the accused. In some cases, it occurs in the presence 
of a judge, whereas in others, the judge does not want to know what is taking place until 

North Carolina v. Alford 
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the results are presented in court. The following scenario, described by a former New York 
City prosecutor, portrays a disturbing, yet often realistic, backdrop for plea bargaining:

Prison for a trial that might easily be six months. The message was loud and 
clear: take my reasonable offer of five days or you’re going to rot in Riker’s 
[a detention center in New York] fighting the issues. The defendant’s eyes 
bug out; half-heartedly he pleads guilty. Strong-arming defendants into a 
plea was rough justice, but it kept the number of dispositions up, the  number 
of “bodies in the system” down, and sped cases along to a conviction.11

Plea bargains are controversial. In the words of a former prosecutor, “The general 
public tends to regard plea bargaining as too lenient. The defense bar and others of 
like mind think it too coercive.”12 Despite imperfections and persistent criticisms, 
plea bargaining is here to stay and is considered a necessity for the criminal justice 
system. Without it, prosecutions become more lengthy and expensive. The American 
Bar Association says that plea bargaining exists because of four “practical” reasons:13

Defendants can avoid the time and cost of defending themselves at trial, the risk of  ■

harsher punishment, and the publicity a trial could involve.
The prosecution saves the time and expense of a lengthy trial. ■

Both sides are spared the uncertainty of going to trial. ■

The court system is saved the burden of conducting a trial on every crime. ■

Legal Issues in Plea Bargains

1. Should a prosecutor’s promise to a defendant to induce a guilty plea be kept? 
If a plea is based to any significant degree upon the prosecutor’s promise, 
that promise must be fulfilled. If it is not fulfilled, either the agreement 
or promise is specifically enforced or the plea may be withdrawn.

  In Santobello v. New York, 404 U.S. 257 (1971), the state of New 
York indicted Santobello on two felony counts. After negotiations, the 
prosecutor in charge of the case agreed to permit Santobello to plead 
guilty to a lesser offense and agreed not to make any recommendation as 
to the sentence to be imposed. Santobello then pleaded guilty, but during 
sentencing a few months later, a new prosecutor asked for the maximum 
sentence to be imposed. The judge imposed the maximum, but he later 
maintained that the request was not the reason the maximum sentence 
was imposed and that he was not influenced by it. The defendant moved 
to withdraw his guilty plea, but the request was denied by the judge.

  On appeal, the Supreme Court ruled that, once the trial court accepts 
a guilty plea entered in accordance with a plea bargain, the defendant 
has a right to have the bargain enforced. Therefore, the judge must 
decide either to enforce the agreement or to allow the defendant to 
withdraw the guilty plea (see the Santobello Case Brief ).

  To avoid the undesirable result of the Santobello case, most 
prosecutors tell the accused what they will or will not recommend for 
a possible sentence in exchange for a guilty plea, but they stipulate 
that the judge is not legally obligated to honor that recommendation. 
In many states, the judge is required to ask the parties in open court 
about the terms of the plea bargain. If the terms are unacceptable, 

Santobello v. New York 
(1971)



 OVERVIE W OF THE CRIMINAL JUSTICE PROCESS  47

the judge enters a not guilty plea for the defendant and then tries the 
case. One study found that about 30 percent of the time judges asked 
the defendant if promises other than the plea-bargaining agreement 
had been made. The same study showed that in 65 percent of the 
cases judges asked defendants if any threats or pressures had caused 
them to plead guilty. Judges rejected only 2 percent of the guilty pleas 
encountered in the study.14

2. Is the defendant entitled to a lawyer during the plea-bargaining process? 
Under the Sixth Amendment, the defendant is entitled to a lawyer at 
all critical stages of the criminal justice process. Clearly, plea bargaining 
is a critical stage of the criminal justice process; therefore, defendants 
are entitled to counsel unless counsel is waived. LaFave, Israel, and 
King, however, raise the issue of the role of the defense lawyer as 
the process goes on, saying: “What if, for example, the prosecutor 
improperly meets with defendant in the absence of defense counsel and 
engages in plea bargaining with him but the plea of guilty subsequently 
entered by the defendant is pursuant to a bargain which defendant’s 
counsel was aware of and had discussed with defendant prior to the 
entry of his plea?”15 Is the plea bargain valid? Court decisions on that 
issue are unclear.

3. How much evidence should the prosecutors disclose in plea bargaining? The 
answer is that the government does not have to disclose everything for the 
agreement to be valid. In a recent case, the Court reiterated its holding 
in previous cases, saying that “the Constitution does not require the 
Government to disclose material impeachment evidence prior to entering a 
plea agreement with a criminal defendant,” adding that “the Constitution, 
in respect to a defendant’s awareness of relevant circumstances, does not 
require complete knowledge, but permits a court to accept a guilty plea, 
with its accompanying waiver of various constitutional rights, despite 
various forms of misapprehension under which a defendant might labor” 
(United States v. Ruiz, 536 U.S. 622 [2002]).

4. What constitutes an involuntary plea? An involuntary plea violates a 
defendant’s constitutional rights; therefore, it may be withdrawn at any 
time. However, what constitutes an involuntary plea is a difficult issue 
and must be determined by the court on a case-by-case basis. Federal 
procedure permits a voluntary guilty plea to be withdrawn only before 
sentencing is imposed—except that the court may permit a withdrawal 
after sentencing “to correct manifest injustice.” Some states follow the 
federal procedure, and others simply do not allow the withdrawal of 
voluntary pleas.

5. Should plea bargaining be prohibited by law? Plea bargaining is 
controversial; nonetheless, only a few jurisdictions have abolished it. 
Among them are Alaska and some counties in Louisiana, Texas, Iowa, 
Arizona, Michigan, and Oregon. Plea bargains may be prohibited by 
state law or by agency policy prescribed by chief prosecutors or judges. 
The predominant view is that, because they reduce the number of cases 
that come to trial, plea bargains are an essential and necessary part of the 
criminal justice process. Most authors agree that around 90 percent of 
cases that reach the courts are eventually resolved through guilty pleas. 

United States v. Ruiz 
(2002)
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It is assumed that “the system can function only if a high percentage 
of cases are disposed of by guilty pleas and  this will happen only if 
concessions are granted to induce pleas.” It is further assumed that “a 
reduction from 90 percent to 80 percent in guilty pleas requires the 
assignment of twice the judicial manpower and facilities—judges, court 
reporters, bailiffs, clerks, jurors and courtrooms.”16

In sum, despite its negatives, plea bargaining generally benefits the state, the defen-
dant, and the criminal justice system. Its results may not achieve ideal justice 
 (whatever that means), but the practice is here to stay.

THE LEADING CASE ON PLEA BARGAINS
Santobello v. New York,

404 U.S. 257 (1971)
C A S E 
BRIEF

Facts: The state of New York indicted Santobello 
on two felony counts. After negotiations, the 
assistant district attorney in charge of the case 
agreed to permit Santobello to plead guilty to 
a lesser offense and agreed not to make any 
recommendation as to the sentence. Santobello 
then pleaded guilty, but during sentencing a few 
months later, a new assistant district attorney 
asked for the maximum sentence to be imposed. 
The judge imposed the maximum but later 
maintained that the request was not the reason 
the maximum was imposed and that he was not 
influenced by it. The defendant moved to with-
draw his guilty plea, but the request was denied. 
Defendant appealed to the Appellate Division of 
the Supreme Court of New York. The appellate 
court held that the State of New York’s failure 
to keep a commitment concerning the sentence 
recommendation on a guilty plea did not require 
a new trial. The defendant appealed by certiorari 
to the Supreme Court.

Issue or Issues: May a plea be withdrawn if the 
prosecution fails to fulfill all its promises, even if the 
result would have been the same if the prosecution 
had kept its promise? Yes.

Holding: Once the court has accepted a guilty 
plea entered in accordance with a plea bargain, 
the defendant has a right to have the bargain 
enforced. If the prosecution does not keep the 
bargain, a court should decide whether the 

circumstances require enforcement of the plea 
 bargain or whether the defendant should be 
granted an opportunity to withdraw the guilty 
plea. In this case, the prosecutor’s broken promise 
to make no sentencing recommendation pursu-
ant to a guilty plea, even though it was not mali-
ciously broken, is sufficient to vacate the judg-
ment and remand the case back to the trial court.

Case Significance: Santobello gives reliability to 
the bargaining process in that the defendant can 
now rely on the promise of the prosecutor. If the 
defendant relied on that promise as an incentive 
for pleading guilty and the promise is not kept, 
the guilty plea can be withdrawn.

Excerpts from the Decision: Disposition of 
charges after plea discussions is not only an 
essential part of the process but a highly desirable 
part for many reasons. It leads to prompt and 
largely final disposition of most criminal cases; it 
avoids much of the corrosive impact of enforced 
idleness during pretrial confinement for those 
who are denied release pending trial; it protects 
the public from those accused persons who are 
prone to continue criminal conduct even while 
on  pretrial release; and, by shortening the time 
between charge and disposition, it enhances 
whatever may be the rehabilitative prospects of 
the guilty when they are ultimately imprisoned.

However, all of these considerations presup-
pose fairness in securing agreement between an 
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THE PROCEDURE DURING TRIAL

During the trial, several procedures take place. The jury is selected; the prosecutor 
and defense counsel make opening statements; the prosecution and defense present 
their cases, rebuttal evidence is presented; the two sides make closing arguments; the 
defense motions for acquittal prior to the verdict; the judge instructs the jury; and the 
jury deliberates and returns with a verdict. This section looks at what happens during 
each of these actions.

THE SELECTION OF JURORS

A venire is a group of prospective jurors assembled according to procedures estab-
lished by state law. Twenty-three of the 50 states use the voter registration list as 
the sole source of names for jury duty. Ten states and the District of Columbia 
use a merged list of voters and holders of driver’s licenses.17 The jury commis-
sioner then sends letters of notification to the prospective jurors with instruc-
tions to report at a specific time and place for possible jury duty. Most states 
have statutory exemptions from jury duty, the most common of which are undue 
hardship, bad health, and status as an officer of the court. Many states by law also 
exempt people in specific occupations, such as doctors, dentists, members of the 
clergy, elected officials, police officers, firefighters, teachers, and sole proprietors 
of businesses.18

Jurors are not paid much per day while serving. A study of state statutes shows a 
low of $4.00 in Illinois to a high of $18.50 to $45.00 in Utah (see Table 2.1). Jury 

accused and a prosecutor. It is now clear, for 
example, that the accused pleading guilty must be 
counseled, absent a waiver. Fed. Rule Crim. Proc. 
11, governing pleas in federal courts, now makes 
clear that the sentencing judge must develop, 
on the record, the factual basis for the plea, as, 
for example, by having the accused describe the 
 conduct that gave rise to the charge. The plea 
must, of course, be voluntary and knowing and if 
it was induced by promises, the essence of those 
promises must in some way be made known. 
There is, of course, no absolute right to have a 
guilty plea accepted. A court may reject a plea in 
exercise of sound judicial discretion.

This phase of the process of criminal  justice, 
and the adjudicative element inherent in accept-
ing a plea of guilty, must be attended by safe-
guards to insure the defendant what is reasonably 
due in the circumstances. Those circumstances 

will vary, but a constant factor is that when a 
plea rests in any significant degree on a promise 
or agreement of the prosecutor, so that it can be 
said to be part of the inducement or consider-
ation, such promise must be fulfilled.

On this record, petitioner “bargained” 
and negotiated for a particular plea in order to 
secure dismissal of more serious charges, but 
also on condition that no sentence recommen-
dation would be made by the prosecutor. It is 
now conceded that the promise to abstain from 
a recommendation was made, and at this stage 
the prosecution is not in a good position to 
argue that its inadvertent breach of agreement is 
immaterial. The staff lawyers in a prosecutor’s 
office have the burden of “letting the left hand 
know what the right hand is doing” or has 
done. That the breach of agreement was inad-
vertent does not lessen its impact.
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 selection, particularly in high-profile cases, can last a long time. For example, it took 
10 weeks to choose the jury in the O. J. Simpson case.

The types of jurors lawyers choose for trials has become an issue in itself. Ideally, 
jurors in any trial must be impartial, meaning they are not prone to either convict 
or acquit. In reality, however, neither side wants impartial jurors. Both the pros-
ecutor and the defense want jurors who are sympathetic to their side. The use of 
consultants by both sides has become common in high-profile criminal cases. For 
example, both the defense and the prosecution used consultants to choose jurors 
in the celebrated O. J. Simpson trial and the Menendez brothers trials. There is 
nothing unconstitutional about this practice, and, unless prohibited by state law, 
“loading up the jury” will continue—at least in cases in which either or both sides 
can afford to hire jury consultants. Jurors’ names are usually made public, but some 
states allow the use of anonymous jurors in cases where the chance of possible retali-
ation against them is high.

Prospective jurors may be questioned to determine whether there are grounds 
for challenge. This process is known as voir dire, meaning to tell the truth. In federal 
courts, the trial judge usually asks the questions, although the judge may permit 
counsel to conduct the examination or submit questions for the judge to ask the jury. 
In most state courts, lawyers themselves ask the questions. Some judges conduct a 
multiple voir dire, a practice whereby a judge selects several juries at one time for 
future trials. There are two types of challenges to prospective jury members: challenge 
for cause and peremptory challenge.

TABLE 2.1 ■  Compensation of Trial Jurors per Day in Selected States

Alabama $10.00 per day

Arkansas $5.00 per day; $20.00 per day while actually serving (sworn)

California No fee for first day; $15.00 per day thereafter

Hawaii $30.00 per day

Illinois $4.00 per day; fees vary among counties

Indiana $15.00 per day; $40.00 per day while actually serving

Iowa $10.00 per day

Kansas $10.00 per day

Kentucky $12.50 per day

Louisiana $25.00 per day plus transportation

Maine $25.00 per day plus transportation

Minnesota $20.00 per day

Montana $13.00 per day; $25.00 while actually serving

Nebraska $35.00 per day

Nevada Nothing for the first 2 days, then $40.00 per day

New Hampshire $20.00 per day

Texas State law requires no less than $40.00 after first day of duty

Utah $18.50 for the first day; $45.00 per day thereafter

Washington $10.00 per day; fees vary among counties

SOURCE: National Center for State Courts (NCSC), “Jury Management: Juror Pay,” http://www.ncsconline.org/wc/ 

 CourTopics/StateLinks.asp?id = 47&topic = JurMan. Used by permission of National Center for State Courts.

http://www.ncsconline.org/wc/CourTopics/StateLinks.asp?id=47&topic=JurMan
http://www.ncsconline.org/wc/CourTopics/StateLinks.asp?id=47&topic=JurMan
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Challenge for Cause A challenge for cause is a dismissal of a juror for causes 
specified by law. Although the causes vary from state to state, some typical causes 
follow:

1. The person is not a qualified voter in the state or county.
2. The person is under indictment for or has been convicted of a felony.

JUROR SELECTIONInAction

John Doe is a 34-year-old white male who was 
arrested and charged with possession of child 
pornography. Information from an informant 
(a photo clerk who developed the defendant’s 
film) led local police to investigate and ulti-
mately arrest John Doe. He was arrested in his 
home, where police recovered pornographic 
material containing images of unclothed minor 
children. Police reports indicate that many of 
the photos contain images of John, unclothed 
and in the company of minor children. Police 
also confiscated three personal computers that 
were found to contain child pornography (video 
files and still photographs). John has been 
an elementary school teacher in the Mahana 
School District for the past 10 years. He is 
 currently suspended with pay.

John is awaiting trial on four felony charges 
related to child pornography. The trial is expected 
to begin immediately following jury selection. The 
prosecution and defense have selected and agreed 
upon 9 jurors; tomorrow they will need to select 
the remaining 4 jurors (to form a panel of 12 and 
1 alternate). Based on juror questionnaires, the 
remaining potential jurors include the following:

 1. Jane, a 64-year-old retired elementary school 
teacher who is married with two children.

 2. Leon, a 50-year-old white male building con-
tractor, married with three children.

 3. Rita, a 30-year-old homemaker, mar-
ried with no children, who reportedly 
made loud negative comments about male 
pedophiles.

 4. Bill, a 29-year-old musician who has been 
previously convicted of a felony.

 5. Clint, a 70-year-old retired police officer who 
spent a large part of his career investigating 
sex crimes.

 6. Paul, a 34-year-old carpenter who is also an 
immigrant from Ecuador and may be residing 
in the U.S. illegally.

 7. Reuben, a 48-year-old gay rights activist.
 8. Cynthia, a 32-year-old emergency room nurse 

who has worked on an outspoken child advo-
cacy campaign.

 9. José, a 34-year-old factory worker who has 
recently been treated for exhaustion and 
whose medical history includes a nervous 
breakdown.

 10. Francine, a 65-year-old hotel housekeeper 
who resides on the same block as the defen-
dant. Francine states that she has never met 
the defendant but did see small children in 
and around his home.

 11. Maria, a 57-year-old accountant who lives 
alone.

 1. You have been hired as a jury consultant for 
the defense. Which of the remaining prospec-
tive jurors would you recommend be impaneled 
on the jury, and why? Which prospective jurors 
would you excuse? For each of those you would 
excuse, which type of challenge (peremptory or 
challenge for cause) would you use?

 2. You have been hired as a jury consultant for the 
prosecution. Which of the remaining prospec-
tive jurors would you recommend be impaneled 
on the jury, and why? Which prospective jurors 
would you excuse? For each of those you would 
excuse, which type of challenge (peremptory or 
challenge for cause) would you use?
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3. The person is insane.
4. The person is a prospective witness for either party in the case.
5. The person served on the grand jury that handed down the indictment.
6. The person has already formed an opinion on the case.
7. The person is biased for or against the defendant.

Peremptory Challenge A peremptory challenge is a dismissal of a juror 
for reasons that do not need to be stated. Such challenges are made entirely at the 
 discretion of each party. The number of peremptory challenges allowed varies from 
one state to another and may also depend on the seriousness of the offense. The 
more serious the offense, the more peremptory challenges may be allowed. For 
example, the prosecution and the defense may be allowed 6 peremptory challenges 
each in misdemeanor cases and 12 in felony cases. For capital offenses, the number 
may go as high as 16 or 20. Peremptory challenges have been identified as a reason 
that minorities are underrepresented in trial juries. Recent Supreme Court decisions 
hold that peremptory challenges based on race or gender are unconstitutional, if 
such challenges are, in fact, admitted by the lawyer (which is unlikely) or proved by 
the opposing party.

As noted earlier, there are two types of juries: grand juries and trial juries. This 
section discusses trial juries, but Table 2.2 compares the two types to enhance your 
understanding of each.

OPENING STATEMENTS BY THE PROSECUTION

The prosecutor’s opening statement acquaints the jury with the nature of the charge 
against the accused and describes the evidence that will be offered to sustain the charge. 
Opinions, conclusions, references to the character of the accused, argumentative 
 statements, and references to matters on which evidence will not be offered are out of 
place, and the defense may object to them.

TABLE 2.2  ■ Grand Juries and Trial (Petit) Juries Compared

Grand Jury Trial Jury (also known as Petit Jury)

Usually composed of sixteen to twenty-three 
members, with twelve votes required for an 
indictment

Usually consists of twelve members, with a 
unanimous vote required for conviction

Choice usually determined by state law, with 
“jury of peers” not a consideration 

Usually chosen  from voter registration list and 
driver’s license rolls, with “jury of peers” a 
consideration

Does not determine guilt or innocence: function is 
to return indictments or conduct investigations of 
reported criminality

Decides guilt or innocence and, in some states, 
determines punishment

Retains the same membership for a month, six 
months, or one year: may return several  indict-
ments during that period

A different jury for every case 

Hands down indictments based on probable cause Convicts on the basis of evidence of guilt beyond a 
reasonable doubt

May initiate investigations of misconduct Cannot initiate investigations of misconduct 
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OPENING STATEMENTS BY THE DEFENSE

Opinions differ about the tactical value of having the defense make an opening state-
ment. Some argue that, in making an opening statement, the defense risks assuming 
the burden of proving something in the minds of the jury. Others note that failure to 
make a statement may imply a weak or nonexistent defense. It is generally considered 
best for the defense to make its opening statement after the prosecution has presented 
its entire case; in some jurisdictions, it can be made only at that time.

PRESENTATION FOR THE PROSECUTION

After opening the case, the prosecutor offers evidence in support of the charge. 
Although the prosecutor may introduce physical evidence, most evidence takes the 
form of the testimony of witnesses. Witnesses are examined in the following order:

Direct examination (by the prosecutor) ■

Cross-examination (by the defense lawyer) ■

Redirect examination (by the prosecutor) ■

Re-cross-examination (by the defense lawyer) ■

Theoretically, this cycle can continue, but the judge usually puts a stop to the  examination 
of witnesses at this stage. The general rule is that lawyers for the  prosecution or the 
defense cannot ask leading questions of witnesses they present, but they are allowed 
to ask leading questions during cross-examination of the  opposing lawyer’s witness. 
A  leading question is one that suggests to the witness the desired answer. For example:
Leading question for the prosecution witness on direct examination: “You saw 

the accused stab the victim, didn’t you?”
Leading question for the defense witness on direct examination: “The accused 

never stabbed the victim, did he?”
The prosecutor presents evidence to prove her case beyond a reasonable doubt. 

Evidence can be classified into two types: direct and circumstantial. Direct evidence 
is evidence based on actual personal knowledge or observation by the witness. An 
example is testimony by the witness that he saw the defendant shoot the victim. 
Circumstantial evidence, by contrast, is evidence that results from deductions and 
inferences drawn from certain facts. Examples are that the accused’s fingerprints were 
found at the scene of the crime, or that the gun used to kill the victim belongs to the 
accused. The public perception is that direct evidence is stronger than circumstan-
tial evidence, but this is not always true. For example, incriminating DNA evidence 
in rape cases, which is circumstantial evidence, is compelling and difficult for the 
defense to overcome. Conversely, some studies show that eyewitness testimony, a 
form of direct evidence, can be highly unreliable.

PRESENTATION FOR THE DEFENSE

When the prosecution has rested, the defendant or the defendant’s lawyer opens the 
defense and offers supporting evidence. Witnesses are examined in the order noted, 
with the defense lawyer conducting the direct examination and the prosecutor cross-
examining the witness.
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The defense may choose not to present any evidence if it believes that the pros-
ecution failed to establish its case beyond a reasonable doubt. The rule in criminal 
cases is that the prosecution must establish its case on its own and cannot rely on a 
weak defense. If the prosecution fails to establish guilt beyond a  reasonable doubt, 
the defense does not have to do anything to win an acquittal. The problem, however, 
is that guilt beyond a reasonable doubt is subjective, meaning that what may not 
amount to guilt beyond a reasonable doubt in the mind of the defense lawyer may 
in fact have established guilt beyond a reasonable doubt in the minds of jurors or 
the judge. Most lawyers take the safer course and present evidence on behalf of the 
accused. After presenting all the evidence, the defense rests its case.

REBUTTAL EVIDENCE

After both sides have presented their main case, each has an opportunity to present 
rebuttal evidence, which is evidence to destroy the credibility of witnesses or any 
evidence relied on by the defense—and vice versa. Cross-examination seeks to destroy 
the credibility of witnesses, but direct contrary evidence is often more effective. It is 
particularly so when the defense has an alibi, meaning that the accused maintains that 
he or she was not at the scene of the crime at the time it was committed.

CLOSING ARGUMENTS

In most jurisdictions, the prosecution presents its closing argument first; the defense 
replies; and the prosecution then offers a final argument to rebut the defense. The 
prosecution is given two presentations because it bears the heavy burden of proving 
guilt beyond a reasonable doubt. Closing arguments are limited to evidence or issues 
brought out during the trial.

The Prosecution’s Argument The prosecution summarizes the evidence 
and presents theories on how the jury should view the evidence to establish the 
defendant’s guilt. The prosecutor is given a lot of discretion regarding what he or 
she says during the summation. However, the comments cannot include improper 
remarks, to which the defense may object and which (if serious enough) may even 
lead to a mistrial, new trial, or reversal on appeal. For example, suppose that dur-
ing the summation, the prosecutor suggests that the defendant’s failure to testify is 
evidence of his guilt. This is prosecutorial misconduct that is strong grounds for a 
mistrial, because it violates the defendant’s right against self-incrimination.

The Defense’s Argument The closing argument by the defense is an important 
matter of tactics and strategy. Generally, the defense emphasizes the heavy burden of 
proof placed on the prosecution—namely, proof of the defendant’s guilt beyond a rea-
sonable doubt on all elements of the crime charged. The defense then stresses that this 
obligation has not been met, so the defendant must be acquitted. Neither the prosecutor 
nor the defense counsel is permitted to express a personal opinion about the defendant’s 
innocence or guilt. It is improper, for example, for a defense lawyer to tell the jury, “I am 
personally convinced that my client did not commit the crime.” The facts as presented 
must speak for themselves without the lawyer’s interjecting his or her own beliefs.
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DEFENSE MOTIONS BEFORE THE VERDICT

The defense can file various motions prior to jury deliberations and verdict. A motion 
is a request made orally or in writing, asking the judge for a legal ruling on a matter 
related to a case. The most common are motions for acquittal, a directed verdict of 
acquittal, and a mistrial.

A Motion for Acquittal In most cases, the defense moves for a judgment of 
acquittal at the close of the prosecution’s case on grounds of failure to establish a 
prima facie case, meaning that the prosecution failed to establish its case by sufficient 
evidence; hence, a reasonable person could not conclude that the defendant is guilty. 
A prima facie case can be overthrown by evidence presented by the defense, but if 
a prima facie case has not been established, then the defendant must be acquitted 
without the defense having to present its case. For example: After the prosecution 
completes its case, the lawyer for Defendant X, charged with murder, presents a 
motion for acquittal, alleging that the prosecution failed to introduce sufficient 
evidence to convince a reasonable person that a murder occurred. If the motion 
is denied by the judge (as it usually is), the defense proceeds with its case and the 
defendant can renew the motion to acquit at the close of the case.

A Motion for a Directed Verdict of Acquittal At the close of the presentation 
of evidence in a jury trial, the defendant may make a motion for a directed verdict of 
acquittal—again on the grounds that the prosecution failed to introduce sufficient evi-
dence concerning the offense charged. A few states do not permit a motion for a directed 
verdict, on the theory that the right to a jury trial belongs to the prosecution as well as 
to the accused, so the judge cannot take the case away from the jury. However, most 
states allow the judge to direct a verdict of acquittal as part of the court’s inherent power 
to prevent a miscarriage of justice through conviction on insufficient evidence.

Motions for acquittal or for a directed verdict of acquittal are based on the legal 
tenet that in a criminal case all elements of the offense—and not just the issue of guilt 
or innocence—must be proved by the prosecution beyond a reasonable doubt. If the 
prosecution fails to do this (for example, fails to establish beyond a reasonable doubt 
that the defendant was present at the scene of the crime), the defense does not have 
to present its own evidence to win an acquittal.

A Motion for a Mistrial Improper conduct at trial constitutes grounds for a mistrial, 
in which the trial is declared invalid before it is completed. If granted, the defendant can 
be tried again. A motion for a mistrial is usually filed by the defense and is made prior 
to jury deliberations. Grounds for a mistrial include such errors as the introduction of 
inflammatory evidence and prejudicial remarks by the judge or the prosecution.

INSTRUCTIONS TO THE JURY

The trial judge must instruct the jury properly on all general principles of law relevant 
to the charge and the issues raised by the evidence. In some states, judges do this after 
the closing arguments; other states give judges the option of doing so before or after 
the closing arguments. For example, in the O. J. Simpson trial, Judge Lance Ito gave 
his jury instructions before the closing arguments.
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Included in these instructions are the elements of the particular offense and the 
requirement that each element and the defendant’s guilt must be proved beyond 
a  reasonable doubt. Most states empower the trial judge to comment on the evi-
dence, but some states forbid such comment—leaving the assessment of the nature 
and credibility of the evidence to the jury. In most criminal cases, the parties— 
especially defense counsel—will ask the court that certain instructions be used. The 
court must decide whether to give, refuse, or modify the instructions proposed by 
the  parties; decide which additional instructions it will give; and advise counsel of 
its decision. Often the judge holds an informal conference on instructions with the 
prosecutor and defense counsel, but the decision on what instructions to give rests 
with the judge. Any errors in the instructions can be challenged on appeal.

JURY DELIBERATION

The foreperson of the jury is usually elected by the jury members immediately after 
the jury has been instructed by the judge and has retired from the courtroom to start 
its deliberations. The foreperson presides over the deliberations and gives the verdict 
to the court once a decision has been reached.

Jury deliberations are conducted in secret, and jurors are not subject to subse-
quent legal inquiry, regardless of their decision. However, nothing prevents a juror 
from later voluntarily discussing the details of the deliberation. Jurisdictions differ 
about whether the jury—during the trial and/or during deliberations—should be 
sequestered (kept together and not allowed to return to their respective homes at 
night or on weekends). Sequestration is most often imposed in sensational cases, in 
which the risk of jury tampering or misbehavior is high. Most states permit the trial 
judge to order sequestration at his or her discretion.

The question: Assume you are opposed to the 
death penalty. Can you be disqualified from being 
a juror in a death penalty case?
The answer: That depends on how strongly you 
oppose the imposition of the death penalty. In 
Witherspoon v. Illinois, 391 U.S. 510 (1968), the 
U.S. Supreme Court held that jurors cannot be 
removed, even if by state law, merely because 
of general scruples against capital punishment. 
Doing that denies the accused of the right to 
an impartial jury. However, the Court added 
that a juror may be excluded “for cause” if it 
is “unmistakably clear” that he or she would 
automatically vote against the death penalty if 
sought by the prosecutor or if the juror could 

not be impartial in the determination of the 
defendant’s guilt.

In Lockhart v. McCree, 476 U.S. 162 (1986), 
the Court affirmed this ruling in Witherspoon 
when it held that removal for cause of jurors 
whose  attitudes toward the death penalty would 
“prevent or substantially impair the performance of 
their duties at the punishment phase” is constitu-
tional and does not violate the Sixth Amendment 
right of the accused to an impartial jury.

The result of these two cases is a death-
qualified jury, meaning a jury that is conviction 
prone because those unalterably opposed to it are 
removed “for cause.” A death-qualified jury is con-
stitutional, says the Court.

WHAT IS A DEATHQUALIFIED JURY?H I G H
L I G H T
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THE VERDICT

A jury or judge’s verdict is the pronouncement of guilt or innocence—“guilty” or 
“not guilty.” In some states, a third verdict is “not guilty by reason of insanity”—in 
which case a civil proceeding follows to have the defendant committed to a mental 
institution. In federal and most state trials, the jury vote for conviction or acquittal 
must be unanimous. This section looks at what happens when there is a hung jury, 
a less-than-unanimous vote, an acquittal, and a guilty verdict. It also examines the 
phenomenon of jury nullification.

Hung Juries Failure to reach a unanimous vote either way results in a hung jury 
and a mistrial. The length of time a jury must deliberate before a hung jury is declared 
is determined by the judge. If the judge dismisses the jury because it cannot agree 
on the result, the case may be tried again before another jury. There is no double 
jeopardy, because the first jury did not agree on a verdict. There is no constitutional 
limit on the number of times a defendant can be tried again if the trial results in a 
hung jury, but prosecutors usually take into consideration whether a conviction can 
realistically be obtained and the expense of retrying the case.

Less-than-Unanimous Votes In Apodaca v. Oregon, 406 U.S. 404 (1972), 
the U.S. Supreme Court held that state laws providing for a less-than-unanimous 
vote for conviction are constitutional and will be upheld—at least in the case of a 
required 10-to-2 vote. In Johnson v. Louisiana, 406 U.S. 356 (1972), it held that a 
law providing for a 9-to-3 jury vote for conviction is also constitutional.

The U.S. Supreme Court has decided that a state law providing for a 6- member 
jury in all criminal cases except those involving the death penalty is valid. Unlike those 
of 12-member juries, the verdicts of 6-member juries must be unanimous (Burch v. 
Louisiana, 441 U.S. 130 [1979]). But the Court has also decided that 5- person juries 
are unconstitutional because they would not permit effective group  discussion; would 
diminish the chances of drawing from a fair, representative cross-section of the com-
munity; and might impair the accuracy of fact finding (Ballew v. Georgia, 435 U.S. 223 
[1978]). Most states, however, provide for 12-member juries in felony trials (Williams v. 
Florida, 399 U.S. 78 [1970]).

“Not Guilty” After the jury has announced its verdict, the defendant has a right 
to have the jury polled. The jury must then express its vote in open court either 
as a group or individually. A not guilty verdict does not necessarily mean that the 
defendant did not commit the offense; it can simply mean that the defendant may 
have committed the offense but the prosecutor did not prove it beyond a reasonable 
doubt. Regardless of the reason, a verdict of acquittal terminates the case immediately 
and sets the defendant free.

“Guilty” After a guilty verdict, the defendant may file a motion for a new trial. 
This motion asks the trial court to set aside the verdict and give the defendant another 
chance to prove his or her innocence. This usually happens under a variety of cir-
cumstances when subsequent events or newly discovered evidence requires that the 
defendant be given a new trial “in the interest of justice.” States have laws governing 
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the granting of new trials. In federal courts, the rules provide that any motion for 
a new trial must be based on newly discovered evidence and be filed within three 
years after the verdict or finding of guilty. A habeas corpus motion (discussed later) 
is in essence a motion for a new trial. It alleges that a prisoner’s constitutional rights 
were violated during the trial but that those violations were not discovered then and 
could not have been included in the appeal. The similarities and differences between 
a motion for a mistrial and a motion for a new trial can be summarized as follows:

Motion for a Mistrial Motion for a New Trial

Filed by the defense Filed by the defense
If granted, the accused can be tried 
again

If granted, the accused can be tried 
again

Usually alleges violations of the 
defendant’s rights during the trial

Usually alleges violations of the 
defendant’s rights before or during 
the trial

Filed before the judge or jury renders a 
verdict of innocence or guilt

Filed after a judge or jury renders a 
guilty verdict

Usually filed during the trial May be filed months or years after 
the trial

Filed before the defendant starts serving 
the sentence

May be filed while defendant is 
serving the sentence

Jury Nullification Jury nullification occurs when a jury decides a case contrary 
to the weight of the evidence presented during the trial. This means that the jury 
acquits the defendant or convicts the defendant of a lesser offense despite the evidence 
presented; in essence, the evidence and the verdict point in opposite directions. Jury 
nullification usually occurs when the jury believes that applying the law, as justified 
by the evidence presented during trial, would result in an injustice. Jury nullification 
has long been a part of the American criminal justice process and is traditionally seen 
as a shield against prosecutorial excesses by the government.

An observer points out that jury nullification usually takes place in two instances: 
(1) when the jury sympathizes with a guilty defendant (an example is a husband who 
killed his wife, who suffered from a painful and terminal disease), and (2) when 
the law is controversial or morally debatable (examples are prostitution laws or 
marijuana possession, regardless of the circumstances).19 The Court held in United 
States v. Powell, 469 U.S. 57 (1984), that juries have the power to engage in jury 
nullification. In Duncan v. Louisiana, 391 U.S. 145 (1968), the Court wrote that 
the function of a jury is to “guard against the exercise of arbitrary power.” Concerns 
about possible jury nullification arise primarily as a result of controversial verdicts 
in high-profile cases, including the O. J. Simpson trial and the first Menendez 
brothers trial, both of which resulted in acquittals. Jury nullification is difficult to 
prove or disprove because of subjectivity in interpreting whatever evidence may be 
presented. For example, some members of the American public felt that the evi-
dence in the O. J. Simpson case (he was accused of murdering his ex-wife, Nicole, 
in California) established his guilt beyond a reasonable doubt, and therefore he had 
to be convicted. However, others—including the jury—believed that guilt beyond 
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reasonable doubt had not been established, and therefore the defendant deserved 
acquittal. It is hard to say that one side is right and the other wrong, because “guilt 
beyond reasonable doubt” is ultimately a matter of personal opinion.

If a jury decides to acquit a defendant regardless of the evidence presented, 
charges based on the same offense cannot be brought again, because of the prohibi-
tion against double jeopardy. Jury nullification, abhorrent though the results may be 
to some people, is a final act to which there is no legal recourse.

THE PROCEDURE AFTER TRIAL

After the trial, if the defendant is convicted, sentencing, appeals, and habeas corpus 
petitions take place. This section looks at what happens during each of these actions.

IMPOSITION OF SENTENCE

Sentencing is the formal pronouncement of judgment by the court or judge on the 
defendant after conviction in a criminal prosecution, imposing the punishment to be 
inflicted.20 Sentences may be in the form of a fine, community-based sanctions, pro-
bation, jail time (usually for misdemeanors), prison time (usually for felonies), and 
the ultimate punishment—death. Except for death, these sentences are not mutually 
exclusive. For example, an offender can be given jail or prison time and then later 
released on probation. Or community-based sanctions can be included in a proba-
tion sentence. The sentence to be imposed is set by law, but judges or juries are given 
discretion to impose minimum or maximum terms.

In states where juries may impose the sentence at the option of the accused, 
juries usually determine guilt or innocence and, for a verdict of guilty, decide on the 
sentence at the same time. Some states, however, have a bifurcated procedure, in 
which the guilt-innocence stage and the sentencing stage are separate. In those states, 
after a defendant is found guilty, the jury receives evidence from the prosecution and 
the defense concerning the penalty to be imposed. The rules of evidence are relaxed 
at this stage, so evidence not heard during the trial (such as the previous record of the 
accused and his or her inclination to violence) may be brought out. The jury deliber-
ates a second time to determine the penalty.

Most states give the sentencing power to the judge, even when the case is tried before 
a jury. After receiving a guilty verdict from the jury, the judge usually postpones sentenc-
ing for a couple of weeks. The delay enables him or her to hear post-trial motions (such as 
a motion for a new trial or a directed verdict) and to order a probation officer to conduct 
a presentence investigation. The judge has the option to use the PSIR (presentence inves-
tigation report) in any manner, including accepting or disregarding it completely. Despite 
controversy, most states now allow the defense lawyer or the accused to see the PSIR, thus 
affording an opportunity to rebut any false or unfair information it may contain.

APPEAL

After the sentence is imposed, there is usually a period of time (such as 30 days)  during 
which the defendant may appeal the conviction and sentence to a higher court. There 
is no constitutional right to appeal, but all states grant defendants that right by law or 



court procedure. In some states, death penalty appeals go straight from the trial court 
to the state supreme court, bypassing state courts of appeals. In other states, appeals 
in death penalty cases are automatic and need not be filed by the defendant.

Theoretically, any criminal case may go as high as the U.S. Supreme Court on 
appeal, as long as either federal law or constitutional issues are involved. In reality, how-
ever, the right is generally limited by the rule of four—the Court’s practice of deciding 
an appealed case on its merits only if four out of the nine Court members favor doing 
so. Out of the thousands of cases brought to the Court each year, few are actually heard 
on their merits. For example, during the 2006–2007 U.S. Supreme Court term, more 
than 10,000 cases were appealed to the Court, but only 68 were heard and decided.

The appeals court may affirm, reverse, or reverse and remand the decision of the lower 
court. Affirmation means that the decision of the lower court where the case came from 
is upheld. Reversal means that the decision of the lower court where the case came from is 
overthrown, vacated, or set aside by the appellate court. A  reverse-and-remand decision 
is less final than an outright reversal of the lower court decision in that the lower court’s 
decision is reversed but the lower court has an opportunity to hear further arguments and 
give another decision in the case.

HABEAS CORPUS

If the convicted defendant is still incarcerated and the appellate process has been 
exhausted, he or she can file a writ of habeas corpus alleging that the incarceration is 
unconstitutional and invalid. Habeas corpus (a Latin term that literally means you 
have the body) is a writ directed to any person detaining another (usually a sheriff 
or a prison warden), commanding that person to produce the body of the prisoner 
in court and to explain why detention is justified and should be continued. It is a 
 remedy against any type of illegal restraint by the government and is frequently called 
the Great Writ of Liberty. Habeas corpus is always available to anyone deprived of 
freedom, although successful filings are rare. It is usually filed in the court where the 
defendant was tried. This helps explain why habeas cases seldom succeed. Table 2.3 
highlights the main differences between an appeal and habeas corpus petitions.

TABLE ■  2.3 Appeal and Habeas Corpus Compared

Appeal Writ of Habeas Corpus

A direct attack upon the conviction A collateral attack, meaning a separate case from 
the criminal conviction

Part of the criminal proceeding A civil proceeding

Purpose is to reverse conviction Purpose is to secure release from prison

Filed only after conviction May be filed any time a person is deprived of 
freedom illegally by a public officer, before or after 
conviction, with some exceptions

Accused has been convicted but may be free 
on bail

Person is serving time or is detained illegally; 
cannot be filed if person is free

Based on any type of error made during the trial Based on a violation of a constitutional right, 
usually during the trial

Must be undertaken within a certain period of time 
after conviction; otherwise the right of action lapses

Right of action does not lapse; may be filed even 
while person is serving time in prison

All issues raised must be from the trial record New testimony may be presented 
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PROCEDURAL DIFFERENCES IN JURISDICTIONS

This chapter summarizes the criminal justice process in general; the procedures 
described are the most typical in various jurisdictions. The procedures discussed so 
far refer primarily to criminal cases involving felonies, which are serious offenses. 
Misdemeanor cases are sometimes processed informally and expeditiously.

This next section looks at exceptions in which the procedures discussed in this 
 chapter may not apply. These are in misdemeanors, when there are variations among 
state laws, when there are variations within state laws, and when there are differences 
between theory and reality.

APPLICATION TO FELONY CASES

As noted, the procedure just outlined applies mainly to felony cases. Misdemeanors 
and petty offenses are usually processed in a simpler and more expeditious way. 
Whether a crime is a felony or a misdemeanor depends on the law of the state and so 
can vary from one state to another. Generally, a felony is a crime punishable by death 
or imprisonment in a state prison (as opposed to imprisonment in a local jail) or a 
crime for which the punishment is imprisonment for more than one year. Examples 
in most states are murder, rape, robbery, and burglary. All other criminal offenses 
are generally considered misdemeanors. Examples of misdemeanors are traffic viola-
tions, theft of small amounts, or parking violations.

VARIATION AMONG STATES

The procedure just discussed applies in federal court and in most state courts. 
However, there are differences from state to state, and the terms used may vary. For 
example, some states use the grand jury for charging a person with a serious crime, 
whereas others do not use a grand jury at all. Some states allow jury trial for all 
offenses, whereas others impose restrictions. As long as a particular procedure is not 
required by the U.S. Constitution, states do not have to use it. Although criminal 
procedure has largely been “nationalized,” discretion still abounds, particularly when 
it is not considered a violation of fundamental rights.

VARIATION WITHIN A STATE

Likewise, there may be variations in procedure among different courts in a given 
state even though all are governed by a single state code of criminal procedure. 
Thus, the procedures used in, say, the courts of San Francisco to process felony 
or misdemeanor offenses may not be exactly the same as those of Los Angeles. 
Differences exist because of the idiosyncrasies and preferences of judicial personnel 
or  long-standing practices peculiar to a jurisdiction. For example, some jurisdictions 
hold  preliminary hearings in all cases, whereas others hardly ever hold preliminary 
 hearings. Some jurisdictions refer misdemeanor cases to a grand jury; others do not. 
Certain cities may hold a suspect for a maximum of 48 hours without a hearing; 
other cities hold night court to ensure that detainees are given a hearing almost 
immediately. Variations in procedure are tolerated by the courts as long as they are 
not violations of the law or of basic constitutional rights.
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IDEAL VERSUS REALITY

The procedures just outlined, as well as those found in codes and textbooks, are the 
prescribed procedures. But there may be differences between the ideal  (prescribed) 
procedures and reality (the procedures actually used by local criminal justice 
 agencies). Many agencies have their own “convenient” and “traditional” ways of doing 
things, which may be at odds with procedures prescribed by law or court decisions. 
Nevertheless, these procedures continue to be used, either because of ignorance or 
because they have not been challenged. In some cases, courts tolerate certain practices 
as long as they do not grossly compromise the constitutional and statutory rights of 
the accused.

Selection of jurors. ■  Use of voir dire; types of challenges are 
for cause and peremptory
Opening statements. ■  By prosecution and defense, both 
summarizing the evidence they will present and their 
version of the case
Presentation by prosecution. ■  Off ers evidence supporting 
the charge
Presentation by defense. ■  Off ers evidence for the accused
Rebuttal evidence. ■  Evidence presented by either side to 
destroy the credibility of witnesses or evidence presented 
by the other side
Closing arguments. ■  By the prosecution and then by the 
defense
Judge’s instructions to jury. ■  Includes the elements of the 
off ense charged and the caution that each element must 
be proved beyond a reasonable doubt
Jury deliberation. ■  Jurors may be sequestered at the option 
of the judge
Verdict. ■  Pronouncement of guilt or innocence

The procedure after trial is the last of the three criminal 
procedure stages. It includes the following elements:

Sentencing. ■  Punishment handed down by judge or jury
Appeal. ■  Allowed within a certain period of time
Habeas corpus. ■  May be fi led any time during incarcera-
tion; the petitioner seeks release from incarceration, alleg-
ing that the incarceration is illegal or unconstitutional

The procedure before trial is the first of the three stages of 
criminal procedure. It includes the following elements:

Filing of complaint. ■  By off ended party or a police offi  cer
Arrest. ■  With or without a warrant; sometimes a citation 
or summons is used instead of an arrest
Booking. ■  Recording the suspect’s name, time of arrest, 
and off ense; inventorying belongings; photographing 
and fi ngerprinting
Appearance before a magistrate without unnecessary delay. ■  
Accused is made aware of his or her rights
Bail. ■  Set by the magistrate, or the defendant is released 
on his or her own recognizance
Preliminary examination. ■  Usually held for determination 
of probable cause, discovery purposes, or determination 
to bind over
Decision to charge. ■  Prosecutor has the discretion to charge 
or not to charge
Indictment or information. ■  Indictment—a charge made 
by the grand jury; information—a charge fi led by the 
prosecutor; an indictment is required in most states for 
serious off enses
Arraignment. ■  Accused appears before a judge, is informed 
of the charges, and is asked for a plea
Plea. ■  Nolo contendere, not guilty, or guilty

The procedure during trial is the second of the three crimi-
nal procedure stages. It includes the following elements:

SUMMARY
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 6. Distinguish between the two types of jury challenges. 
Which type is more conducive to racial and gender 
discrimination against jurors, and why?

 7. “Every error in a criminal trial causes a reversal of a 
defendant’s conviction on appeal.” Is this statement 
true or false? Justify your answer.

 8. Identify five differences between an appeal and a writ 
of habeas corpus.

 9. Criminal procedure is governed by U.S. Supreme 
Court decisions, yet variations exist from one jurisdic-
tion to another. Why, and are these variations valid?

 10. What is jury nullification? Are you for or against it? 
Justify your answer.

 1. Define criminal procedure. Distinguish it from crimi-
nal law.

 2. Distinguish between a grand jury and a trial jury. If 
you had a choice, would you prefer to serve as a grand 
juror or a trial juror? Why?

 3. How does an indictment differ from an information? 
When is one used and not the other?

 4. M is charged with sexual assault. Assume you are 
a defense lawyer for M. Will you ask for a prelimi-
nary examination for your client or not? Justify your 
answer.

 5. What is a plea bargain? Are you in favor of or against 
plea bargaining? Support your position.

REVIEW QUESTIONS

 3. Z was accused of murder, convicted, given the death 
penalty, and sent to death row. Z appealed his con-
viction and sentence to the state supreme court. Ten 
months later, the state’s highest court turned down Z’s 
appeal. A year later, Z’s lawyer obtained reliable infor-
mation and proof that the main witness against Z gave 
false testimony during the trial. What remedy, if any, 
does Z have? Why are other remedies not available?

 1. X, a student, was charged with speeding and reckless 
negligence. The incident caused a lot of damage to 
another car, owned by a faculty member. X is given a 
choice by the local judge to plead either nolo conten-
dere or guilty. You are X’s lawyer. Which plea would 
you recommend for X, and why?

 2. Y pleaded guilty to burglary after having been promised 
by the prosecutor that he would get probation. The 
judge sentenced Y instead to a year in jail. Can Y with-
draw his guilty plea? State reasons for your answer.

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

Probable cause is arguably the most important term  ■

to know in day-to-day law enforcement.

There is a legal definition and a practical definition of  ■

probable cause.

The definition of probable cause is the same in  ■

various areas of law enforcement work, but the focus 
may differ.

It is better to have a warrant when making arrests or  ■

seizures.

Probable cause can be established in three ways. ■

Probable cause and reasonable suspicion differ in  ■

the degree of certainty and are used in different 
situations.

Probable cause and reasonable suspicion are based  ■

on the “totality of circumstances.”

More circumstances taken into account means  ■

greater likelihood of establishing probable cause or 
reasonable suspicion.

Reasonable suspicion has a lower degree of certainty  ■

than probable cause.

KEY TERMS

reasonable suspicion
totality of circumstances

level of proof
“man of reasonable 

caution”
probable cause
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BRINEGAR V. UNITED STATES (1949) Probable cause is 
more than bare suspicion; it exists when the facts and 
circumstances within the officers’ knowledge and of 
which they had reasonably trustworthy information are 
sufficient in themselves to justify a “man of reasonable 
caution” in the belief that an offense has been or is being 
committed.

SPINELLI V. UNITED STATES (1969) “Innocent-seeming 
activity and data” and a “bald and unilluminating 
assertion of suspicion” in an affidavit are not to be given 
weight in a magistrate’s determination of probable cause. 
An officer may use credible hearsay to establish probable 
cause, but an affidavit based on an informant’s tip must 
satisfy the two-pronged Aguilar test.

MICHIGAN V. SUMMERS (1981) The general rule is that 
every arrest, as well as every seizure having the essential 
attribute of a formal arrest, is unreasonable unless 
supported by probable cause.

UNITED STATES V. LEON (1984) Five-month-old 
information from an informant is “stale” and cannot be 
used to establish probable cause.

ALABAMA V. WHITE (1990) Reasonable suspicion is a less 
demanding standard than probable cause. It can be 
established with information different in quantity or 
content from that required to establish probable cause.

THE TOP 5 IMPORTANT CASES IN PROBABLE CAUSE 
AND REASONABLE SUSPICION

CHAPTER OUTLINE

Probable Cause

Probable Cause Defined (The Legal Definition)

A “Man of Reasonable Caution”

The Practical Definition of Probable Cause

Same Definition of Probable Cause in Areas of Police Work

Arrest versus Search and Seizure

With a Warrant versus without a Warrant

The Advantages of Obtaining a Warrant

Determining Probable Cause

Probable Cause for a Different Offense during an Arrest

Establishing Probable Cause after an Illegal Act

Any Trustworthy Information Can Establish Probable Cause

How Probable Cause Is Established

Probable Cause and Motor Vehicle Passengers

Reasonable Suspicion

Reasonable Suspicion Defined

The Totality of Circumstances

Probable Cause versus Reasonable Suspicion

Appealing Probable Cause or Reasonable Suspicion

If there is one legal term with which police officers must be thoroughly familiar, it 
is probable cause. This term is used extensively in police work and often determines 

whether the police acted lawfully. If the police acted lawfully, the arrest is valid and 
the evidence obtained is admissible in court. Without probable cause, however, the 
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evidence will be thrown out of court. In Michigan v. Summers, 452 U.S. 692 (1981), 
the Supreme Court stated, “The general rule is that every arrest, and every seizure 
having the essential attributes of a formal arrest, is unreasonable unless it is supported 
by probable cause.”

The probable cause requirement in police work is based on the Fourth Amendment 
to the U.S. Constitution, which states, “The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable cause. . . .”

Another important legal term used in policing is reasonable suspicion. With 
 reasonable suspicion, police can stop and frisk a suspect, but reasonable suspicion 
alone cannot be the basis for a valid arrest. Although we know that reasonable 
 suspicion has a lower degree of certainty than probable cause, the two terms are 
sometimes difficult to distinguish because both can be subjective, meaning that what 
is probable cause or reasonable suspicion to one police officer or judge may not be 
that to another. Determinations of probable cause and reasonable suspicion during 
trial are made by the trial court, but these decisions can be reviewed by appellate 
courts if the case is appealed. Most determinations, however, are initially made by 
law  enforcement officers at the scene of the crime or when they make a warrantless 
arrest.

Not all contacts or encounters with the police require probable cause or  reasonable 
suspicion. They are needed only when the contacts involve a search or  seizure. Police 
do not need probable cause or reasonable suspicion to ask questions of  witnesses to a 
crime or to set up roadblocks to detect drunk driving because these are not considered 
a search or seizure. Subsequent chapters in this text discuss more extensively when 
contacts or encounters with the police require probable cause or reasonable suspicion 
and when they do not.

PROBABLE CAUSE

Probable cause has both legal and practical meanings. This section examines the 
 variety of ways probable cause is defined, determined, and established.

PROBABLE CAUSE DEFINED THE LEGAL DEFINITION

Probable cause has been defined by the Supreme Court as more than bare suspicion; 
it exists when “the facts and circumstances within the officers’ knowledge and of 
which they had reasonably trustworthy information are sufficient in themselves to 
warrant a man of reasonable caution in the belief that an offense has been or is being 
committed.” The Court added, “The substance of all the definitions of  probable 
cause is a reasonable ground for belief of guilt . . .” (Brinegar v. United States, 338 
U.S. 160 [1949]). To paraphrase one observer: The Court measures probable cause 
by the test of reasonableness, a necessarily subjective standard that falls between mere 
suspicion and certainty. Facts and circumstances leading to an arrest or seizure must 
be sufficient to persuade a reasonable person that an illegal act has been or is being 
committed. Always, the test involves the consideration of a particular suspicion and 
a specific set of facts. Hunches or generalized suspicions are not reasonable grounds 
for concluding that probable cause exists.1

Michigan v. Summers 
(1981)

Brinegar v. United States 
(1949)
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Some states use such terms as reasonable cause or reasonable grounds instead of 
probable cause. Regardless of the term used, the meaning is the same.

A “MAN OF REASONABLE CAUTION”

The original term man of reasonable caution (some courts use “reasonable man” 
or “ordinarily prudent and cautious man”) does not refer to a person with training 
in the law, such as a magistrate or a lawyer. Instead, it refers to the average “man 
(or woman) on the street” (for instance, a mechanic, butcher, or teacher) who, 
under the same circumstances, would believe that the person being arrested had 
committed the offense or that items to be seized would be found in a particular 
place.

Despite this, however, the experience of the police officer must be considered 
in determining whether probable cause existed in a specific situation. In United 
States v. Ortiz, 422 U.S. 891 (1975), the Court ruled that “officers are entitled to 
draw reasonable inferences from these facts in light of their knowledge of the area 
and their prior experience with aliens and smugglers.” Given their work experi-
ence, training, and background, police officers are better qualified than the average 
person to evaluate certain facts and circumstances. Thus, what may not amount to 
probable cause to an untrained person may be sufficient for probable cause in the 
estimation of a police officer because of his or her training and experience. This is 
particularly true in property or drug cases, in which what may look like an innocent 
activity to an untrained eye may indicate to a police officer that a criminal act is 
taking place.

This concept of a “man of reasonable caution” was reaffirmed by the Court in 
the more recent case of Maryland v. Pringle, 540 U.S. 366 (2003), when the Court 
said: “To determine whether an officer had probable cause to arrest an individual, we 
examine the events leading up to the arrest, and then decide ‘whether these historical 
facts, viewed from the standpoint of an objectively reasonable police officer amount 
to’ probable cause.” Therefore, the term “man of reasonable caution” is best inter-
preted using the standard of an “objectively reasonable police officer.” This phrase 
is the most specific the Court has been in the many cases in which it has interpreted 
the meaning of this term.

United States v. Ortiz 
(1975)

Maryland v. Pringle 
(2003)

Legal Definition: Probable cause is more than 
bare suspicion. It exists when “the facts and 
 circumstances within the officers’ knowledge 
and of which they had reasonably trustworthy 
i nformation are sufficient in themselves to war-
rant a man of reasonable caution in the belief 
that an offense has been or is being committed.”

Practical Definition: Probable cause exists when 
it is more likely than not (more than 50 percent 
certainty) that the suspect committed an offense 
or that the items sought can be found in a certain 
place.

THE LEGAL VERSUS THE PRACTICAL DEFINITION 
OF PROBABLE CAUSE

H I G H
L I G H T
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THE PRACTICAL DEFINITION OF PROBABLE CAUSE

For practical purposes, probable cause exists when an officer has trustworthy 
 evidence sufficient to make “a reasonable person” think it more likely than not 
that the proposed arrest or search is justified. In mathematical terms, this implies 
that the officer (in cases of arrest or search without a warrant) or the magistrate (in 
cases of arrest or search with a warrant) is more than 50 percent certain that the 
suspect has committed the offense or that the items can be found in a certain place. 
Despite the degree of certainty that the phrase “more than 50 percent” conveys, 
the Court itself has repeatedly cautioned against quantification (using numbers) 
when determining probable cause. In Maryland v. Pringle, 540 U.S. 366 (2003), 
the Court said:

The probable-cause standard is incapable of precise definition or quantifica-
tion into percentages because it deals with probabilities and depends on the 
totality of circumstances. We have stated, however, that “[t]he substance of 
all the definitions of probable cause is a reasonable ground for belief of guilt, 
and that the belief of guilt must be particularized with respect to the person 
to be searched or seized.”

The Court then added that “on many occasions, we have reiterated that the 
 probable-cause standard is a ‘practical non-technical conception’ that deals with 
‘the factual and practical considerations of everyday life on which reasonable and 
 prudent men, not legal technicians, act.’ ” Therefore, it must be stressed that although 
the phrase “more than 50 percent” is convenient and, to many, extremely helpful 
in  determining  probable cause, the Court itself does not use it in its decision. It is 
t herefore a  layperson’s term rather than a precise legal concept courts use.

SAME DEFINITION OF PROBABLE CAUSE IN AREAS OF POLICE WORK

Probable cause is required in four important areas of police work:

Arrests with a warrant ■

Arrests without a warrant ■

Searches and seizures of property with a warrant ■

Searches and seizures of property without a warrant ■

“Probable cause is a fluid concept—turning 
on the assessment of probabilities in particular 
factual contexts—not readily, or even usefully, 
reduced to a neat set of legal rules. . . . While 
an effort to fix some general numerical precise 
degree of certainty corresponding to ‘probable 

cause’ may not be helpful, it is clear that ‘only 
the probability, and not a prima facie showing, 
of criminal activity is the standard of probable 
cause.’ ”

SOURCE Illinois v. Gates, 462 U.S. 213 (1983).

PROBABLE CAUSE IS DIFFICULT TO QUANTIFYH I G H
L I G H T
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An arrest is, of course, a form of seizure—but a seizure of a person, not of property. 
For practical purposes, other aspects of the criminal justice process, such as grand jury 
proceedings or preliminary hearing determinations, might have their own interpreta-
tion of probable cause, but police work uses the same definition as the Court does.

Both the legal and the practical definitions of probable cause are the same in 
all phases of police work—whether it involves arrests with or without a warrant or 
searches and seizures of property with or without a warrant. It is also the same defini-
tion whether the search involves persons, property, or motor vehicles. But there are 
important differences in focus, as discussed later.

ARREST VERSUS SEARCH AND SEIZURE

In cases of arrest, the probable cause concerns are whether an offense has been com-
mitted and whether the suspect did, in fact, commit the offense. In contrast, in cases 
of search and seizure of property, the concerns are whether the items to be seized are 
connected with criminal activity and whether they can be found in the place to be 
searched. It follows, therefore, that what constitutes probable cause for arrest may not 
constitute probable cause for search and seizure—not because of different definitions 
but because the officer is looking at different aspects. For example, suppose a suspect 
is being arrested in her apartment for robbery, but the police have reason to believe 
that the stolen goods are in her getaway car, which is parked in the driveway. In this 
case, there is probable cause for arrest but not for a search of the apartment, except 
for a search that is incidental to the arrest.

WITH A WARRANT VERSUS WITHOUT A WARRANT

In arrests and seizures with a warrant, the determination of probable cause is made 
by the magistrate to whom the complaint or affidavit is presented by the police or 
victim. In this case, the officer does not have to worry about establishing probable 
cause. However, such a finding of probable cause by the magistrate is not final. It may 
be reviewed by the judge during the trial, and if probable cause did not, in fact, exist, 
the evidence obtained is not admissible in court. In some jurisdictions, the absence 
of probable cause in a warrant must be established by the defendant through clear 
and convincing evidence—a difficult level of proof for the defendant to establish and 
certainly higher than probable cause.

By contrast, in arrests and searches and seizures without a warrant, the police 
officer makes the initial determination of probable cause, usually on the spot and 
with little time to think. This determination is subject to review by the court if 
 challenged at a later time, usually in a motion to suppress evidence before or during 
the trial. Moreover, a trial court’s determination of probable cause can be reviewed 
by an appellate court if the case is appealed. The important function of the courts in 
making the final determination whether probable cause exists is best summarized in 
a statement written by Justice Frankfurter in an earlier decision, McNabb v. United 
States, 318 U.S. 332 (1943), which says:

A democratic society, in which respect for the dignity of all men is central, 
naturally guards against the misuse of the law enforcement process. Zeal in 
tracking down crime is not in itself an assurance of soberness of judgment. 
Disinterestedness in law enforcement does not alone prevent disregard of 

McNabb v. United States 
(1943)
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cherished liberties. Experience has therefore counseled that safeguards must 
be provided against the dangers of the overzealous as well as the despotic. 
The awful instruments of the criminal law cannot be entrusted to a single 
functionary. The complicated process of criminal justice is therefore divided 
into different parts, responsibility for which is separately vested in the various 
participants upon whom the criminal law relies for its vindication.

Two consequences arise from the absence of probable cause in search and  seizure 
cases. First, the evidence obtained cannot be admitted in court during the trial, hence 
 possibly weakening the case for the prosecution. Second, the police officer may be sued 
in a civil case for damages or, in extreme cases, subjected to criminal prosecution.

The Supreme Court has expressed a strong preference for the use of a warrant in 
police work. Because the affidavit has been reviewed by a neutral and detached magis-
trate, the issuance of a warrant ensures a more orderly procedure and is a better guarantee 
that probable cause is, in fact, present. In reality, however, most arrests and searches are 
made without a warrant under the numerous exceptions to the warrant requirement.

THE ADVANTAGES OF OBTAINING A WARRANT

Police officers are advised to obtain a warrant whenever possible for two basic reasons. 
First, there is a presumption of probable cause because the affidavit or complaint has 
been reviewed by a magistrate who found probable cause to justify issuing a warrant. 
The arrest or search and seizure is therefore presumed valid unless the accused proves 
otherwise in court through clear and convincing evidence. But it is difficult for the 
accused to overcome the presumption that the warrant is valid. If the finding of proba-
ble cause is reviewed during the trial, the court’s remaining task is simply to determine 
if there was a substantial basis for the issuing magistrate’s finding of probable cause, 
not to look at specific factual allegations (Illinois v. Gates, 462 U.S. 213 [1983]).

A second advantage is that having a warrant is a strong defense in civil cases for 
damages brought against the police officer for alleged violation of a defendant’s con-
stitutional rights. For example, suppose a police officer is sued for damages by a per-
son who alleges that she was arrested without probable cause. If the arrest was made 
by virtue of a warrant, the officer will likely not be held liable (with some exceptions) 
even if it is later determined in the trial or on appeal that the magistrate erred in 
thinking that probable cause existed. Magistrates and judges who err in the issuance 
of warrants are not civilly liable for damages because they have judicial immunity. 
The only exception to a warrant’s being a valid defense in civil cases for damages is 
when an officer serves a warrant that is clearly invalid due to obvious mistakes that he 
or she should have discovered, such as the absence of a signature or failure to specify 
the place or person subject to the warrant.

DETERMINING PROBABLE CAUSE

In searches and seizures without a warrant, probable cause is determined by the  officer 
initially. In searches and seizures with a warrant, the initial determination is made 
by the magistrate who issued the warrant. Both determinations are reviewable by the 
trial court or by an appellate court if the case is later appealed.

Because probable cause, if later challenged in court, must be established by 
police testimony in warrantless arrests or searches, it is important that the police 
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officer observe keenly and take careful notes of the facts and circumstances establish-
ing that probable cause existed at the time he or she acted. For example, if an officer 
arrests a person seen coming out of a building at midnight, the officer must be able 
to  articulate (if asked to do so later in court) what factors led him or her to make the 
arrest—such as the furtive behavior of the suspect, nervousness when being  questioned, 
possession of what appeared to be stolen items, and prior criminal record.

A SEARCH WARRANT AFFIDAVIT

Officer James Radson of the Portsmouth Police 
Department drug task force is close to complet-
ing a six-month-long drug investigation; he has 
just completed a search warrant affidavit with the 
hope of securing additional evidence in the case. 
Officer Radson has a two o’clock appointment 
with Judge Canterbury. Judge Canterbury will 
review the affidavit and decide whether or not to 
approve Officer Radson’s request for a search war-
rant. Officer Radson intends to execute the search 
warrant immediately following the approval 
of Judge Canterbury. Here is Officer Radson’s 
search warrant affidavit:

Date of affidavit: October 16, 2007
Location to be searched: The residence 
located at 314 Essex Street
The affidavit: In June 2007, several 
residents of Essex Street contacted the 
Portsmouth Police Department to complain 
of suspected drug activity. Their complaint 
included excessive noise and steady vehicular 
traffic at the residence of 314 Essex Street. 
On numerous occasions some neighbors also 
reported finding empty syringes and glass 
pipes on the front lawn and driveway of the 
home.

The affiant conducted a surveillance of 
the location on nine separate occasions 
between August 4 and September 12. On 
four  separate surveillances, officers from 
Portsmouth PD  conducted traffic stops on 
vehicles that left the Essex Street  location. 

On September 12, 2007, a single traffic stop 
resulted in four arrests for drug possession. 
On September 13, 2007, these defendants 
were interviewed by the affiant, and they 
informed the affiant that they had pur-
chased two ounces of heroin from this loca-
tion on three separate occasions. The most 
recent purchase was made on the evening 
of September 12. They identified “Larry 
Owen,” a 26- year-old white male, as the 
person from whom they had purchased the 
heroin. The deed and  municipal tax records 
to the Essex Street residence list Larry Owen 
as the owner. The defendants stated that they 
observed Larry Owen remove the heroin 
from a rear bedroom dresser drawer. The her-
oin was located inside a large metal container. 
Owen removed the container, then measured 
out two ounces and repackaged the heroin 
into a small clear baggie. Owen then sold the 
baggie containing heroin to the defendants 
for $300 cash. The heroin was subsequently 
seized by Portsmouth officers during the traf-
fic stop. Preliminary drug analysis confirmed 
that the seized substance  contained heroin.

Assume you are Judge Canterbury, and 
answer the following questions:

 1. Has the affiant (Officer Radson) established 
probable cause to search?

 2. Are there any identifiable problems with 
the affidavit? If so, identify and explain the 
problem(s).

InAction
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PROBABLE CAUSE FOR A DIFFERENT OFFENSE DURING AN ARREST

The Supreme Court has held that the Fourth Amendment does not require the 
offense establishing probable cause to be “closely related” to or even “based on” the 
same conduct as the offense initially identified by the officer (Devenpeck v. Alford, 
543 U.S. 146 [2004]). In this significant case for policing, defendant Alford pulled 
behind a disabled vehicle and activated wig-wag headlights, which are usually used 
only by the police and other emergency vehicles. A patrol car going in the opposite 
 direction turned around to assist. Alford saw this, hurriedly returned to his vehicle, 
and drove away. The officer radioed his supervisor, Devenpeck, pursued Alford’s 
 vehicle, and pulled it over. The officer observed that Alford was listening to a police 
 scanner and had handcuffs in his car. The officer informed his supervisor that he was 
 concerned the suspect could be a police impersonator. When Supervisor Devenpeck 
arrived, he questioned Alford and received evasive answers. He saw a tape recorder 
in the vehicle seat with the “record” button activated. Devenpeck confirmed that 
Alford was recording their conversation. The officers arrested Alford, not for imper-
sonating a police officer (the original reason he was a suspect), but for violating the 
Washington State Privacy Act, which prohibited such recordings without the con-
sent of all the parties to the communication. Tried and convicted, Alford appealed, 
saying that his arrest was unlawful because the probable cause for which there was 
reason to arrest (impersonating a police officer) was not “closely related” to or “based 
on” the offense for which he was arrested  (violation of the State Privacy Act). The 
Court disagreed, saying that for an arrest to be constitutional, there is no require-
ment under the Fourth Amendment that the offense establishing probable cause for 
an arrest be “closely related” to or “based on” the same conduct as the offense for 
which the defendant was initially suspected.

The Court’s decision in this case was based on three factors that are significant 
in police work. First, given the complexity of the law on what constitutes crimes, law 
enforcement officers are not required to know exactly what law matches the behavior 
for which an arrest is made. The officer who has probable cause may arrest under 
one provision of the law, and then, upon further investigation, may decide that the 
suspect’s actions are more appropriately punishable under a different offense. Second, 
relying on previous cases, the Court stressed that the officer’s state of mind is not a 
factor in establishing probable cause. What is important is that probable cause is 
 present. The Court held that the “closely related rule” proposed by the defendant 
would make the arrest solely dependent on the original reason for the action of the 
officer. Third, the Court recognized that while it is good practice to inform a person 
of the reason for an arrest, there is no constitutional requirement to do so, and there-
fore failure to do so does not invalidate what is otherwise a valid arrest.

ESTABLISHING PROBABLE CAUSE AFTER AN ILLEGAL ACT

If no probable cause existed at the time the officer took action, the fact that probable 
cause is later established does not make the act legal; the evidence obtained cannot 
be used in court. For example, suppose an officer arrests a suspicious looking person, 
and a body search reveals that the person had several vials of cocaine in his pocket. 
The evidence obtained cannot be used in court because there was no probable cause 
to make the arrest.

Devenpeck v. Alford 
(2004)
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When officers seek to obtain a warrant from a magistrate, it is important that the 
affidavit establish probable cause. This is because what is not included in the  affidavit 
cannot be used to determine probable cause even if the officer knew about that infor-
mation at the time the affidavit was submitted. For example, suppose Officer P states 
in the affidavit that her information came from an informant. If this is insufficient 
to establish probable cause, the fact that Officer P had a second informant who 
added more information cannot save the warrant from being invalid if that fact is not 
included in the affidavit (Whiteley v. Warden, 401 U.S. 560 [1971]). In short, what is 
not in the affidavit does not count toward establishing probable cause. Probable cause 
is never established by what turns up after the initial illegal act.

Suspicion alone (a lower degree of certainty than probable cause) is never suf-
ficient for an arrest. However, what starts off as mere suspicion can develop into 
probable cause sufficient to make an arrest. For example, suppose a police officer asks 
questions of a motorist who failed to stop at a stop sign. The officer suspects that the 
driver may be drunk. If the initial inquiries show that the driver is, in fact, drunk, 
then the officer may make a valid arrest. Also, any evidence obtained as a result of that 
arrest is admissible in court.

An officer may have probable cause to arrest without having personally observed 
the commission of the crime. For example, suppose that, while out on patrol, an 
officer is told by a motorist that a robbery is taking place in a store down the block. 
The officer proceeds to the store and sees a man running toward a car with goods in 
his hands. The man sees the police car, drops the items, gets into the car, and tries to 
drive away. In this case, probable cause is present, so an arrest would be valid.

The Supreme Court recognizes that affidavits or complaints are often prepared 
hastily in the midst of a criminal investigation. Therefore, the policy is to interpret 
the allegations in a commonsense rather than an overly technical manner and to 
consider the affidavit sufficient in close cases (United States v. Ventresca, 380 U.S. 
102 [1965]).

ANY TRUSTWORTHY INFORMATION CAN ESTABLISH PROBABLE CAUSE

In establishing probable cause, the officer may use any trustworthy information even 
if the rules of evidence prohibit its admission during the trial. For example, hearsay 
information and prior criminal record (both inadmissible in a trial) may be taken 
into consideration when determining probable cause. In cases of hearsay informa-
tion, trustworthiness depends on the reliability of the source and the information 
given. Reliance on prior criminal record requires other types of evidence. The key 
point is that, in determining whether probable cause exists, the magistrate may 
 consider any evidence, regardless of source.

Because probable cause is based on a variety and totality of circumstances, police 
officers must report accurately and exhaustively the facts that led them to believe that 
probable cause existed. As one publication notes: Probable cause can be obtained 
from police radio bulletins, tips from “good citizen” informers who have happened by 
chance to see criminal activity, reports from victims, anonymous tips, and tips from 
“habitual” informers who mingle with people in the underworld and who themselves 
may be criminals. Probable cause can be based on various combinations of these 
sources.2 When in doubt, it is better to include too much rather than too little infor-
mation, provided the information is true.

Whiteley v. Warden (1971)

United States v. Ventresca 
(1965)
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HOW PROBABLE CAUSE IS ESTABLISHED

Probable cause can be established in three ways:

Through an officer’s own knowledge of particular facts and circumstances ■

Through information given by a reliable third person (an informant) ■

Through information plus corroboration ■

All three means rely upon the officer to establish probable cause. If the officer seeks 
the issuance of an arrest or a search and seizure warrant from a magistrate or judge, 
probable cause is established through an affidavit (although some states allow what is 
in writing to be supplemented by oral testimony). If the officer acts without a warrant, 
probable cause is established by oral testimony in court during the trial. It is therefore 
important for the officer to be able to state clearly, whether in an affidavit or in court 
later, why he or she felt that probable cause was present. In some cases, in addition 
to the evidence contained in the affidavit, the police officer presents oral evidence to 
the judge. Courts are divided on whether such oral evidence should be considered in 
determining probable cause; some courts consider it, whereas others do not.

In one case, the Court ruled that a suspect’s reputation for criminal activity may 
be considered by the magistrate issuing the warrant when determining probable cause 
(United States v. Harris, 403 U.S. 573 [1971]). In that case, the officer’s affidavit 
submitted to the magistrate to support a request for a search warrant stated that the 
suspect “had a reputation with me for over four years as being a trafficker of non-
tax-paid distilled spirits, and over this period I have received numerous information 
from all types of persons as to his activities.” The affidavit further stated that another 
officer had located illicit whiskey in an abandoned house under the suspect’s control 
and that an informant had purchased illegal whiskey from the suspect. Although a 
suspect’s reputation for criminal activity can never by itself be sufficient to estab-
lish probable cause, reputation combined with factual statements about the suspect’s 
activity may be considered by the magistrate issuing the warrant.

The next sections elaborate on the three ways in which probable cause can be 
established.

Officer’s Own Knowledge of Facts and Circumstances The officer’s 
own knowledge means that he or she has personally obtained the information, using 
any of the five senses. These are the sense of sight (Officer P sees X stab Y), hear-
ing (Officer P hears a shotgun blast), smell (Officer P smells marijuana while in an 
apartment), touch (Officer P frisks a suspect and touches something that feels like a 
gun), and taste (Officer P tastes something alcoholic). This contrasts with knowledge 
obtained from another person. Factors that a police officer may take into account 
in establishing belief that probable cause exists include, but are not limited to, the 
following:

The prior criminal record of the suspect ■

The suspect’s flight from the scene of the crime when approached by the officer ■

Highly suspicious conduct on the part of the suspect ■

Admissions by the suspect ■

The presence of incriminating evidence ■

The unusual hour ■

United States v. Harris 
(1971)
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The resemblance of the suspect to the description of the perpetrator ■

Failure to answer questions satisfactorily ■

Physical clues, such as footprints or fingerprints, linked to a particular person ■

The suspect’s presence in a high-crime area ■

The suspect’s reputation for criminal activity ■

This list is not exhaustive; courts have taken other factors into account.
It is hard to say to what extent some or any of the preceding factors contribute to 

establishing probable cause. That would depend on the type of event, the strength of 
the relationship, and the intensity of the suspicion. One factor may be sufficient to 
establish probable cause in some instances; in others, several factors may be required. 
In United States v. Cortez, 449 U.S. 411 (1981), the Court said this about the deter-
mination of what constitutes probable cause:

The process does not deal with hard certainty, but with probabilities. Long 
before the law of probabilities was articulated as such, practical people for-
mulated certain common-sense conclusions about human behavior; jurors 
as factfinders are permitted to do the same—and so are law enforcement 
officers. Finally, the evidence thus collected must be seen and weighed not 
in terms of library analysis by scholars, but as understood by those versed in 
the field of law enforcement.

This statement illustrates how difficult it is to set highly specific rules about what can 
or cannot be taken into account in determining probable cause. One thing is certain, 
however: the more facts are included, the higher the likelihood that probable cause 
will be established.

Information Given by an Informant This section looks at how the Court 
evaluates information given by informants, both those engaged in criminal activity 
and those who are not. The Court evaluates both the quality of the information 
and the credibility of the informant. The major decisions reflecting the Court’s 
evolving views on the subject are discussed. The section also examines the role the 
informant’s identity plays in determining the value of his or her information in 
establishing probable cause.

Information given by an informant engaged in criminal activity In Aguilar v. 
Texas, 378 U.S. 108 (1964), the Court established a two-pronged test for determining 
probable cause on the basis of information obtained from an informant engaged in 
criminal activity (who therefore has low credibility with the court):

Prong 1: Reliability of the informant. ■  The affidavit must describe the underly-
ing circumstances from which a neutral and detached magistrate can find that 
the informant is reliable. For example, “Affiant [a person who makes or sub-
scribes to an affidavit] received information this morning from a trustworthy 
informant who has supplied information to the police during the past five 
years and whose  information has proved reliable, resulting in numerous drug 
convictions.”
Prong 2: Reliability of the informant’s information. ■  The affidavit must describe 
the underlying circumstances from which the magistrate can find that the 

United States v. Cortez 
(1981)

Aguilar v. Texas (1964)
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 informant’s information is reliable and not the result of mere rumor or suspi-
cion. For example, “My informant told me that he personally saw Henry Banks, 
a former convict, sell heroin worth $500 to a buyer named Skippy Smith, at 
10 o’clock last night in Banks’s apartment located at 1300 Shady Lane, Apt. 10, 
and that Banks has been selling and continues to sell drugs from this location.”

The Aguilar test was reiterated five years later in Spinelli v. United States, 393 
U.S. 410 (1969). In Spinelli, the defendant was convicted in federal court of inter-
state travel in aid of racketeering. The evidence used against Spinelli was obtained 
by use of a search warrant issued by a magistrate authorizing the search of Spinelli’s 
apartment. The warrant was issued based on an affidavit from an FBI agent that 
stated four things:

That the FBI had kept track of Spinelli’s movements on five days during the  ■

month of August 1965. On four of those five occasions, Spinelli was seen 
 crossing one of two bridges leading from Illinois into St. Louis, Missouri, 
between 11 a.m. and 12:15 p.m.
That an FBI check with the telephone company revealed that an apartment  ■

house near a parking lot that Spinelli frequented had two telephones listed 
under the name of Grace P. Hagen.
That Spinelli was known by federal law enforcement agents and local police “as a  ■

bookmaker, an associate of bookmakers, a gambler, and an associate of gamblers.”
That the FBI “has been informed by a confidential informant that William  ■

Spinelli is operating a handbook and accepting wagers and disseminating wagering 
i nformation by means of the telephones” listed under the name of Grace P. Hagen.

Upon conviction, Spinelli appealed, saying that the information in the affidavit 
did not establish probable cause sufficient for the issuance of a search warrant. The 
Court agreed and reversed the conviction, on the following grounds:

Allegations 1 and 2 in the affidavit reflect only innocent-seeming activity and  ■

data: “Spinelli’s travels to and from the apartment building and his entry into 
a particular apartment on one occasion could hardly be taken as bespeaking 
 gambling activity; and there is nothing unusual about an apartment containing 
two separate telephones.”
Allegation 3 is “but a bald and unilluminating assertion of suspicion that is  ■

entitled to no weight in appraising the magistrate’s decision.”
Allegation 4 must be measured against the two-pronged  ■ Aguilar test.

The Court then concluded that the reliability of the informant was not established; 
further, the affidavit did not prove the reliability of the informant’s information.

The Spinelli case illustrates the types of allegations that are not sufficient to  establish 
probable cause. It also restates the two-pronged Aguilar test and concludes that  neither 
prong was satisfied by the affidavit. (Read more about Spinelli in the Case Brief.) However, 
the Aguilar and Spinelli decisions have now been modified by Illinois v. Gates.

The old interpretation of ■  Aguilar. Court decisions interpreted the two prongs in 
Aguilar as separate and independent of each other. This meant that the reliability 
of each—informant and information— had to stand on its own and be  established 

Spinelli v. United States 
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separately before probable cause could be established. For example, the fact that 
an informant is absolutely reliable (prong 1) cannot make up for the lack of a 
 description of how the informant obtained his or her information (prong 2).
The new interpretation of ■  Aguilar: Illinois v. Gates. The “separate and 
 independent” interpretation of the two prongs in Aguilar was overruled by the 
Supreme Court in Illinois v. Gates, 462 U.S. 213 (1983). In Gates, the Court 
abandoned the requirement of two independent tests as being too rigid,  holding 
instead that the two prongs should be treated merely as relevant  considerations 
in the totality of circumstances. Therefore, the totality of  circumstances has 
replaced “separate and independent” as the standard for probable cause in the 
Aguilar test. The Court wrote:

[W]e conclude that it is wiser to abandon the “two-pronged test” established 
by our decisions in Aguilar and Spinelli. In its place we reaffirm the totality 
of the circumstances analysis that traditionally has informed probable cause 
determinations.

The task of the issuing magistrate is simply to make a practical, common-
sense decision whether, given all the circumstances set forth in the affidavit 
before him, including the “veracity” and “basis of knowledge” of persons 
supplying hearsay  information, there is a fair probability that contraband 
or evidence of a crime will be found in a particular place. And the duty of 
a reviewing court is simply to ensure that the magistrate had a “substantial 
basis for concluding” that probable cause existed.

The new test, therefore, is this: If a neutral and detached magistrate determines 
that, based on an informant’s information and all other available facts, there is probable 
cause to believe that an arrest or a search is justified, then the warrant may be issued.

Under the Gates ruling, if an informer has been very reliable in the past, then his 
or her tip may say little about how he or she obtained the information. Conversely, 
if the informant gives a lot of detail and says that he or she personally observed the 
event, then doubts about the informant’s reliability may be overlooked. Corroboration 
by the police of the informant’s story and/or all other available facts may be taken 
into account in determining probable cause based on the totality of circumstances.

Illinois v. Gates (1983)

THE LEADING CASE ON THE SUFFICIENCY 

OF ALLEGATIONS FOR PROBABLE CAUSE

Facts: Spinelli was convicted by a federal court 
of interstate travel in aid of racketeering. The 
evidence used against him was obtained with a 
search warrant issued by a magistrate, authoriz-
ing the search of his apartment. The warrant was 
issued on the basis of an affidavit from an FBI 
agent that stated the following:

 1. That the FBI had kept track of Spinelli’s 
movements on five days during the month 

of August 1965. On four of those five occa-
sions, Spinelli was seen crossing one of two 
bridges leading from Illinois into St. Louis, 
Missouri, between 11 a.m. and 12:15 p.m.

 2. That an FBI check with the telephone 
 company revealed that an apartment house 
near a parking lot that Spinelli frequented 
had two telephones listed under the name of 
Grace P. Hagen.

Spinelli v. United States, 

393 U.S. 410 (1969)
C A S E 
BRIEF
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 3. That Spinelli was known to the affiant and to 
federal law enforcement agents and local police 
“as a bookmaker, an associate of bookmakers, 
a gambler, and an associate of gamblers.”

 4. That the FBI “has been informed by a con-
fidential informant that William Spinelli is 
operating a handbook and accepting wagers 
and disseminating wagering  information by 
means of the telephones” listed under the 
name of Grace P. Hagen.

Defendant was convicted of traveling across 
the state line from Illinois to Missouri with 
the intention of conducting gambling activities 
proscribed by Missouri law. The United States 
Court of Appeals for the Eighth Circuit rejected 
his contention that the search warrant that led 
to incriminating evidence against him was not 
supported by probable cause and affirmed his 
conviction. The Court granted certiorari.

Issue or Issues: Did the above affidavit contain 
probable cause sufficient for the issuance of a search 
warrant? No.

Holding: Allegations 1 and 2 in the affidavit 
reflect only innocent-seeming activity and data: 
“Spinelli’s travels to and from the apartment 
building and his entry into a particular apart-
ment on one occasion could hardly be taken 
as bespeaking gambling activity; and there is 
 nothing unusual about an apartment containing 
two separate telephones.” Allegation 3 is “but a 
bald and unilluminating assertion of suspicion 
that is  entitled to no weight in appraising the 
magistrate’s decision.” Allegation 4 must be mea-
sured against the two-pronged Aguilar test. Here, 
the reliability of the informant was not estab-
lished; neither did the affidavit prove the reliabil-
ity of the informant’s information. The affidavit 
therefore failed to establish probable cause, so the 
conviction was reversed and remanded.

Case Significance: The Spinelli case illustrates 
the types of allegations that are insufficient 
to establish probable cause. It restates the 
two-pronged Aguilar test for probable cause 
if the information comes from an informant. 

However, note that the Aguilar test, though still 
valid, has been modified by Illinois v. Gates.

Excerpts from the Decision: We conclude, then, 
that in the present case the informant’s tip—even 
when corroborated to the extent  indicated—was 
not sufficient to provide the basis for a finding 
of probable cause. This is not to say that the tip 
was so insubstantial that it could not properly 
have counted in the magistrate’s determina-
tion. Rather, it needed some further support. 
When we look to the other parts of the applica-
tion, however, we find nothing alleged which 
would permit the suspicions engendered by the 
informant’s report to ripen into a  judgment that 
a crime was probably being committed. As we 
have already seen, the allegations detailing the 
FBI’s surveillance of Spinelli and its investiga-
tion of the telephone company records contain 
no suggestion of criminal conduct when taken 
by themselves—and they are not endowed with 
an aura of suspicion by virtue of the informer’s 
tip. Nor do we find that the FBI’s reports take 
on a sinister color when read in light of common 
knowledge that bookmaking is often carried on 
over the telephone and from premises ostensibly 
used by others for perfectly normal purposes. 
Such an argument would carry weight in a situ-
ation in which the premises contain an unusual 
number of telephones or abnormal activity is 
observed, but it does not fit this case where nei-
ther of these factors is present. All that remains 
to be considered is the flat statement that Spinelli 
was “known” to the FBI and others as a gambler.

But just as a simple assertion of police 
suspicion is not itself a sufficient basis for a 
magistrate’s finding of probable cause, we do not 
believe it may be used to give additional weight to 
allegations that would otherwise be insufficient.

The affidavit, then, falls short of the 
 standards set forth in Aguilar, Draper, and our 
other decisions that give content to the notion 
of probable cause. [7] In holding as we have 
done, we do not retreat from the established 
propositions that only the probability, and not 
a prima facie showing, of criminal activity is 
the standard of probable cause; that affidavits of 

continued
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Information given by an informant not engaged in criminal activity  The 
preceding discussion focused on informants who are themselves engaged in crimi-
nal activity and who therefore suffer from low credibility. If the information comes 
from noncriminal sources, the courts tend to look more favorably on the informant’s 
reliability.

The importance of the identity of the informant The Constitution does not 
require an officer to reveal the identity of an informant either to the magistrate 
when seeking the issuance of a warrant or during the trial. As long as the magistrate 
is convinced that the police officer is truthfully describing what the informant told 
him or her, the informant need not be produced nor his or her identity revealed. For 
example, based on an informant’s tip, police arrested a suspect without a warrant and 
searched him in conjunction with the arrest. Heroin was found on his person. During 
the trial, the police officer refused to reveal the name of the informant, claiming that 
the informant was reliable because the information he had given in the past had led to 
arrests. After being convicted, the defendant appealed. The Court held that a warrant-
less arrest, search, and seizure may be valid even if the police officer does not reveal the 
identity of the informant, because other evidence at the trial proved that the officer 
did rely on credible information supplied by a reliable informant. The Court added 
that the issue in this case was whether probable cause existed, not the defendant’s guilt 
or innocence (McCray v. Illinois, 386 U.S. 300 [1967]).

An exception to the preceding rule is that, when the informant’s identity is mate-
rial to the issue of guilt or innocence, identity must be revealed. If the state refuses 
to reveal the identity of the informant, the case must be dismissed. Under what 
circumstances the informant’s identity is material to the issue of guilt or innocence 
is a matter to be determined by the judge. In McCray, the Court said that the deter-
mination of whether the informant’s name should be revealed “rests entirely with the 
judge who hears the motion to suppress to decide whether he needs such disclosure 
as to the informant in order to decide whether the officer is a believable witness.” If 
the judge decides that the informant’s name should be disclosed because the informa-
tion is “material” (although the Court has never defined what that really means) to 
the issue of guilt or innocence, then the police must either drop the case to preserve 
the informant’s anonymity or disclose the name and thereby blow his or her cover. 
An alternative to disclosing the informant’s name in court is to hold an in camera 
(private) hearing, producing the informant only before the judge so he or she can 
interview the informant in private.

McCray v. Illinois (1967)

probable cause are tested by much less rigorous 
standards than those governing the admissibil-
ity of evidence at trial; that in judging probable 
cause issuing magistrates are not to be confined 
by niggardly limitations or by restrictions on the 
use of their common sense; and that their deter-
mination of probable cause should be paid great 
deference by reviewing courts. But we cannot 

sustain this warrant without diluting important 
safeguards that assure that the judgment of a 
disinterested judicial officer will interpose itself 
between the police and the citizenry.

The judgment of the Court of Appeals is 
reversed and the case is remanded to that court for 
further proceedings consistent with this opinion.

It is so ordered.
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Information given by an ordinary citizen. ■  Most courts have ruled that the ordinary 
citizen who is either a victim of a crime or an eyewitness to a crime is a reliable 
informant, even though his or her reliability has not been established by previous 
incidents. For example, suppose a woman tells an officer that she has personally 
witnessed a particular individual selling narcotics in the adjoining apartment, gives a 
detailed description of the alleged seller, and describes the way sales are made. There 
is probable cause to obtain a warrant or, in exigent (meaning emergency) circum-
stances, to make a warrantless arrest.
Information given by another police officer. ■  Information given by a police officer 
is considered reliable by the courts. In one case, the Court noted, “Observations 
of fellow officers of the government engaged in a common investigation are 
plainly a reliable basis for a warrant applied for by one of their number” 
(United States v. Ventresca, 380 U.S. 102 [1965]). Sometimes the police officer 
makes an affidavit in response to statements made by other police officers, as 
in cases of inside information from a detective or orders from a superior. The 
Court has implied that under these circumstances the arrest or search is valid 
only if the officer who passed on the information acted with probable cause.
“Stale” information. ■  In search and seizure cases, problems may arise concerning 
whether the information provided has become “stale” after a period of time. The 
problem occurs in search and seizure cases because in these cases the issue is always 
whether evidence of a crime may be found at that time in a certain place. In one 
case, the Court held that there was no probable cause to search for illegal sale of 
alcohol in a hotel where the affidavit alleged that a purchase of beer had occurred 
more than three weeks earlier (Sgro v. United States, 287 U.S. 206 [1932]).

A more recent case involved an informant’s claim that he had witnessed 
a drug sale at the suspect’s residence approximately five months earlier and 
had observed a shoe box containing a large amount of cash that belonged to 
the suspect. The Court said that this was stale information that could not be 
used to establish probable cause (United States v. Leon, 468 U.S. 897 [1984]). 
However, the Court has not specified how much time may elapse between the 
informant’s observation and the issuing of a warrant, stating instead that the 
issue “must be determined by the circumstances of each case.”

Information plus Corroboration If probable cause cannot be established 
using information provided by the informant alone (despite the now more liberal 
Gates test for determining probable cause), the police officer can remedy the defi-
ciency by conducting his or her own corroborative investigation. Together, the two 
may establish probable cause even if the informant’s information or the corroborative 
findings alone would not have been sufficient. For example, suppose an informant 
tells a police officer that she heard that X is selling drugs and that the sales are usually 
made at night in the apartment of X’s girlfriend. That information alone would not 
establish probable cause. However, if the officer, acting on the information, places 
the apartment under surveillance, sees people going in and out, and is actually told 
by a buyer that he has just purchased drugs from X inside the apartment, there is 
a strong basis for probable cause either to arrest X without a warrant (if exigent 
circumstances exist) or to obtain a warrant from a magistrate.

A leading case on information plus corroboration is Draper v. United States, 
358 U.S. 307 (1959). In that case, a narcotics agent received information from an 

Sgro v. United States 
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 informant that the petitioner had gone to Chicago to bring three ounces of heroin 
back to Denver by train. The informant also gave a detailed description of Draper. 
Given this information, police officers set up surveillance of trains coming from 
Chicago on the mornings of September 8 and 9, the dates the informant had indi-
cated. On seeing a man who fit the informant’s description, the police moved in and 
made the arrest. Heroin and a syringe were seized in a search incident to the arrest 
(meaning a search that takes place during or right after the arrest). During trial, 
Draper sought exclusion of the evidence, claiming that the information given to the 
police failed to establish probable cause. Ultimately, the Supreme Court disagreed, 
saying that information received from an informant that is corroborated by an officer 
may be sufficient to provide probable cause for an arrest, even though such informa-
tion was hearsay and would not otherwise have been admissible in a criminal trial.

PROBABLE CAUSE AND MOTOR VEHICLE PASSENGERS

In Maryland v. Pringle, 540 U.S. 366 (2003), the Court decided an important issue 
police officers face daily: Can the police arrest the passenger of a motor vehicle if they 
have probable cause to arrest the driver? In this case, a police officer stopped a car for 
speeding. The officer searched the car and seized $763 from the glove  compartment 
and cocaine from behind the backseat armrest. The three occupants denied  ownership 
of the drugs and money. Pringle, who was the passenger in the front seat, was later 
convicted of drug possession with intent to distribute and was given 10 years in prison 
without the possibility of parole. He appealed, saying that “the mere finding of cocaine 
in the back armrest,” when he was “a front-seat passenger in a car being driven by its 
owner, was insufficient to establish probable cause for an arrest for drug possession.”

The Court disagreed, holding instead that the officer had probable cause to arrest 
Pringle because it was an

entirely reasonable inference from [the particular facts in this case] that any 
or all three of the occupants had knowledge of, and exercised dominion and 
control over, the cocaine. Thus a reasonable officer could conclude that there 
was probable cause to believe Pringle committed the crime of possession of 
cocaine, either solely or jointly.

Pringle had asserted that this was a case of “guilt by association,” and cited 
Ybarra v. Illinois, 444 U.S. 85 (1979), in which the Court held that a search of a 
bartender for possession of a controlled substance, based on a warrant, “did not per-
mit body searches of all the tavern’s patrons and that the police could not pat down 
the patrons for weapons, absent individualized suspicion.” The Court rejected this 
analogy,  saying that Pringle and the other passengers were “in a relatively small auto-
mobile, not a public tavern,” and that in this case “it was reasonable for the officer to 
infer a common enterprise among the three men.”

It is important to note that Pringle does not automatically authorize the arrest of all 
car passengers if probable cause exists that a crime (such as drugs being found, as in the 
Pringle case) has been committed in the car. Instead, the test is “whether or not there is 
probable cause to believe that the passengers committed the crime solely or jointly.” In the 
Pringle case, such inference was reasonable from the facts of that particular case. Under 
other circumstances, the inference might not be reasonable. Ultimately, whether the infer-
ence is reasonable or unreasonable is for the courts to decide on a case-by-case basis.

Ybarra v. Illinois (1979)



 PROBABLE C AUSE AND REASONABLE SUSPICION  83

REASONABLE SUSPICION

Another important term in law enforcement is reasonable suspicion, a level of proof 
required by the courts in stop and frisk cases. A level of proof is the degree of  certainty 
required by the law for an act to be legal. As a level of proof, reasonable  suspicion ranks 
below probable cause but above suspicion in its degree of  certainty. (See Table 3.1 for 
rankings of levels of proof and their applications in legal  proceedings.) This section 
looks at the definition of reasonable suspicion and how the totality of  circumstances 
affects reasonable suspicion.

REASONABLE SUSPICION DEFINED

Black’s Law Dictionary defines reasonable suspicion as that “quantum of knowledge 
sufficient to induce an ordinarily prudent and cautious man under similar circum-
stances to believe criminal activity is at hand. It must be based on specific and articu-
lable facts, which, taken together with rational inferences from those facts, reasonably 
warrant intrusion.”3

The Court has not clearly defined reasonable suspicion. However, in Alabama 
v. White, 496 U.S. 325 (1990), the Court said: “Reasonable suspicion is a less 
 demanding standard than probable cause not only in the sense that reasonable sus-
picion can be established with information that is different in quantity or content 
than that required to establish probable cause, but also in the sense that reasonable 
suspicion can arise from information that is less reliable than that required to show 
probable cause.” The Case Brief gives more insight into Alabama v. White, which is 
the leading case on reasonable suspicion.

Alabama v. White (1990)

TABLE 3.1 ■  Levels of Proof in Law and Their Applications in Legal Proceedings

Level of Proof Degree of Certainty Type of Proceeding

 1. No information 0% certainty Not sufficient in any legal proceeding

 2. Hunch Not sufficient in any legal proceeding

 3. Reasonable doubt Acquit an accused

 4. Suspicion Start a police or grand jury investigation

 5.   Reasonable suspicion Stop and frisk by police

 6.   Preponderance of 
the evidence*

Winning a civil case; affirmative criminal 
defense

 7. Probable cause* Issuance of warrant; search, seizure, and arrest 
without warrant; filing of an indictment

 8.  Clear and 
convincing evidence

Denial of bail in some states and insanity 
defense in some states

 9.  Guilt beyond a 
reasonable doubt

Convict an accused; prove every element of a 
criminal act

10. Absolute certainty 100% certainty Not required in any legal proceeding

*Probable cause and preponderance of the evidence have the same level of certainty—more than 50%. This means 

that anything above 50% will suffice. The difference is that “probable cause” is used in criminal proceedings, whereas 

“preponderance of the evidence” is usually used in civil proceedings, although aspects of a criminal proceeding use 

this term as well.
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THE LEADING CASE ON REASONABLE SUSPICION

Facts: Police responded to an anonymous 
 telephone call that conveyed the following infor-
mation: White would be leaving her apartment 
at a particular time in a brown Plymouth station 
wagon with the right taillight lens broken; she 
was in the process of going to Dobey’s Motel; 
and she would be in possession of about an 
ounce of cocaine hidden inside a brown attaché 
case. The police saw White leave her apartment 
without an attaché case, but she got into a car 
matching the description given in the telephone 
call. When the car reached the area where the 
motel was located, a patrol unit stopped the car 
and told White she was suspected of carrying 
cocaine. After obtaining her permission to search 
the car, the police found the brown attaché case. 
Upon request, White provided the  combination 
to the lock; the officers found marijuana and 
arrested her. At the station, the officers also 
found cocaine in her purse. White was charged 
with and convicted of possession of marijuana 
and cocaine. She appealed her conviction, saying 
that the police did not have reasonable suspicion 
required under Terry v. Ohio, 392 U.S. 1 (1968), 
to make a valid stop and that the evidence 
obtained therefore should be suppressed.

Certiorari was granted to review an order of 
the Court of Criminal Appeals of Alabama, which 
held that officers did not have the  reasonable 
suspicion necessary to justify an investigatory 
stop of respondent’s car and that the marijuana 
and cocaine that the officers seized were fruits of 
respondent’s unconstitutional detention.

Issue or Issues: Did the anonymous tip, corro-
borated by independent police work, constitute 
r easonable suspicion to justify a stop? Yes.

Holding: The stop made by the police was based 
on reasonable suspicion, and so the  evidence 
obtained was admissible in court.

Case Significance: This case categorically states 
that reasonable suspicion is not as demanding 
a standard as probable cause and that it can be 

established with information that is  different 
in quality and quantity from that required for 
probable cause. The information here from the 
anonymous telephone call would likely not, in 
and of itself, have established reasonable suspi-
cion. The Court said: “[A]lthough it is a close 
question, the totality of the circumstances dem-
onstrates that significant aspects of the infor-
mant’s story were sufficiently corroborated by 
the police to furnish reasonable suspicion.” What 
established reasonable suspicion in this case was 
therefore a combination of an anonymous tele-
phone tip and corroboration by the police.

Excerpts from the Decision: Reasonable suspi-
cion is a less demanding standard than prob-
able cause not only in the sense that reasonable 
suspicion can be established with information 
that is different in quantity or content than 
that required to establish probable cause, but 
also in the sense that reasonable suspicion can 
arise from information that is less reliable than 
that required to show probable cause. Adams 
v. Williams demonstrates as much. We there 
assumed that the unverified tip from the known 
informant might not have been reliable enough 
to establish probable cause, but nevertheless 
found it sufficiently reliable to justify a Terry 
stop. Reasonable suspicion, like probable cause, 
is dependent upon both the content of infor-
mation possessed by police and its degree of 
 reliability. Both factors—quantity and quality—
are considered in the “totality of the circum-
stances—the whole picture,” that must be taken 
into account when evaluating whether there is 
reasonable suspicion. Thus, if a tip has a rela-
tively low degree of reliability, more information 
will be required to establish the requisite quan-
tum of suspicion than would be required if the 
tip were more reliable. The Gates Court applied 
its totality-of-the-circumstances approach in this 
manner, taking into account the facts known to 
the officers from personal observation, and giv-
ing the anonymous tip the weight it deserved 

Alabama v. White, 

496 U.S. 325 (1990)
C A S E 
BRIEF
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THE TOTALITY OF CIRCUMSTANCES

In United States v. Arvizu, 534 U.S. 266 (2002), the Court said that “in making rea-
sonable suspicion determinations, reviewing courts must look at the totality of the 
circumstances in each case to see whether the detaining officer has a particularized 
and objective basis for suspecting wrongdoing.” In this case, the U.S. Border Patrol 
installed sensors in several border areas in Arizona. The sensors detected a vehicle; the 
officers followed it for several miles, and then stopped the vehicle.

The stop was based on the following observations: the roads taken by the vehicle 
were remote and not well suited for the vehicle type, the time the vehicle was on the 
road coincided with a shift change for roving patrols in the area, the vehicle slowed 
dramatically upon first observing the officer, the driver of the vehicle would not look at 
the officer when passing, the children in the vehicle seemed to have their feet propped 
up on some cargo, the children waved mechanically at the officer as if being instructed, 
and the vehicle made turns that would allow it to completely avoid the checkpoint.

United States v. Arvizu 
(2002)

in light of its indicia of reliability as established 
through independent police work. The same 
approach applies in the reasonable-suspicion 
context, the only difference being the level of 
suspicion that must be established. Contrary 
to the court below, we conclude that when the 
officers stopped respondent, the anonymous 
tip had been sufficiently corroborated to fur-
nish reasonable suspicion that respondent was 
engaged in criminal activity and that the inves-
tigative stop therefore did not violate the Fourth 
Amendment.

The Court’s opinion in Gates gave credit to the 
proposition that because an informant is shown 
to be right about some things, he is probably right 
about other facts that he has alleged, including 
the claim that the object of the tip is engaged in 
criminal activity. Thus, it is not unreasonable to 
conclude in this case that the independent corrobo-
ration by the police of significant aspects of the 
informer’s predictions imparted some degree of reli-
ability to the other allegations made by the caller.

We think it also important that, as in Gates, 
“the anonymous [tip] contained a range of details 
relating not just to easily obtained facts and 
conditions existing at the time of the tip, but 
to future actions of third parties ordinarily not 
 easily predicted.” The fact that the officers found 
a car precisely matching the caller’s description 
in front of the 235 building is an example of the 

former. Anyone could have “predicted” that fact 
because it was a condition presumably existing 
at the time of the call. What was important was 
the caller’s ability to predict respondent’s future 
behavior, because it demonstrated inside infor-
mation—a special familiarity with respondent’s 
affairs. The general public would have had no 
way of knowing that respondent would shortly 
leave the building, get in the described car, and 
drive the most direct route to Dobey’s Motel.

Because only a small number of people are 
generally privy to an individual’s itinerary, it is 
reasonable for police to believe that a person 
with access to such information is likely to also 
have access to reliable information about that 
individual’s illegal activities. See ibid. When sig-
nificant aspects of the caller’s predictions were 
verified, there was reason to believe not only that 
the caller was honest but also that he was well 
informed, at least well enough to justify the stop.

Although it is a close case, we conclude that 
under the totality of the circumstances the anon-
ymous tip, as corroborated, exhibited  sufficient 
indicia of reliability to justify the investigatory 
stop of respondent’s car. We therefore reverse the 
judgment of the Court of Criminal Appeals of 
Alabama and remand the case for further pro-
ceedings not inconsistent with this opinion.

So ordered.
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After the stop and having obtained a valid consent from Arvizu, the officer 
searched the vehicle and found drugs. Arvizu later claimed that the search was 
illegal because there was no reasonable suspicion for the stop, because each of 
the indicators noted was an innocent activity and therefore “carried little or no 
weight in the reasonable-suspicion calculus.” The Court disagreed, saying that 
“in making reasonable-suspicion determinations, reviewing courts must look at 
the ‘totality of the circumstances’ of each case to see whether the detaining officer 
has a ‘particularized and objective basis’ for suspecting legal wrongdoing.” The 
Court added that “this process allows officers to draw on their own experiences 
and specialized training to make inferences from and deductions about the cumu-
lative information available.” The Court then concluded that, although each of 
the factors used by the officer in this case is “susceptible to innocent explana-
tion,” taken together, they constituted a sufficient and objective basis for legally 
 stopping the vehicle.

PROBABLE CAUSE VERSUS REASONABLE SUSPICION

Probable Cause Reasonable Suspicion

Legal definition: Stated by the Court in 
Brinegar v. United States, 338 U.S. 160 
(1949)

No good legal definition given by the 
Court

Practical definition: “More likely than 
not”

Practical definition: “Less certain than 
probable cause, but more than mere 
suspicion”

Sufficient for arrest Sufficient for stop and frisk, but not 
for arrest

After arrest, officer may search arrested 
person and immediate vicinity

After valid stop, officer may frisk 
suspect if there is fear for officer’s safety

Sufficient for issuance of warrant Not sufficient for issuance of warrant

Clearly, as noted in this chapter, probable cause and reasonable suspicion are 
“fluid” concepts that cannot be defined with precision. It is, however, important to 
 remember the following:

Reasonable suspicion has not been defined with 
precision by the Supreme Court. In one case, how-
ever, the Court stated: “Reasonable suspicion is a 
less demanding standard than probable cause not 
only in the sense that reasonable suspicion can be 
established with information that is different in 

quantity or content than that required to establish 
probable cause, but also in the sense that reasonable 
suspicion can arise from information that is less 
reliable than that required to show probable cause.”

SOURCE Alabama v. White, 496 U.S. 325 (1990).

REASONABLE SUSPICION NOT CLEARLY DEFINEDH I G H
L I G H T
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Probable cause requires a higher degree of certainty than reasonable suspicion. ■

Both terms are subjective; meaning that what is probable cause or reasonable  ■

suspicion to one officer, judge, or juror may not be to another.
If information such as a tip has a low degree of reliability (quality), more  ■

 information (quantity) will be required to establish probable cause or 
 reasonable suspicion than if the information were more reliable.
Both terms are additive, meaning that the more facts an officer can articulate,  ■

the greater the likelihood that probable cause or reasonable suspicion will be 
established.
Both terms are determined based on the totality of circumstances. ■

APPEALING PROBABLE CAUSE OR REASONABLE SUSPICION

The finding of probable cause is initially made by a police officer (in arrests 
or  property searches without a warrant) and by a judge or magistrate (in 
arrests or searches with a warrant). Reasonable suspicion is always initially deter-
mined by the officer in stop and frisk cases. However, these determinations are not 
binding; they can always be, and often are, challenged during trial. Should the chal-
lenge be made, usually in a defendant’s motion to suppress the evidence obtained, 
the trial court then determines whether probable cause or reasonable suspicion did, 
in fact, exist.

As stated repeatedly in the chapter, the trial court’s determination of probable 
cause or reasonable suspicion is not final and can be reviewed on appeal. In one case, 
the defendants had pleaded guilty to possession of cocaine with intent to distribute, 
but they reserved the right to appeal the federal district court’s denial of their motion 
to suppress the evidence of cocaine found in their car. The court had ruled that the 
officer had reasonable suspicion to stop and question the petitioners as they entered 
their car, as well as probable cause to remove one of the car’s panels, which concealed 
two kilos of cocaine.

The issue raised on appeal was whether a trial court’s findings of reasonable 
 suspicion and probable cause are final or whether they can be reviewed by an  appellate 
court on appeal.

In Ornelas et al. v. United States, 517 U.S. 690 (1996), the Supreme Court held 
that the ultimate questions of reasonable suspicion to stop and presence of probable 
cause to make a warrantless arrest “should be reviewed de novo” (meaning anew, afresh, 
or a second time) on appeal. The Court stressed that “we have never, when reviewing a 
probable-cause or reasonable-suspicion determination ourselves, expressly deferred to 
the trial court’s determination.” The Court added that “independent review is there-
fore necessary if appellate courts are to maintain control of and to clarify the legal 
principles.” The Court cautioned, however, that “a reviewing court should take care 
both to review findings of historical fact only for clear error and to give due weight to 
inferences drawn from those facts by resident judges and local law enforcement offi-
cers.” In sum, while trial court findings of probable cause and reasonable suspicion are 
reviewable on appeal, such reviews must be based on clear error and give due weight to 
whatever inferences and conclusions may have been drawn by the trial judge and law 
enforcement officers.

Ornelas et al. v. United 
States (1996)
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Another important term in law enforcement is  ■ reasonable 
suspicion, a level of proof required by the courts in stop 
and frisk cases.
Reasonable suspicion has both legal and practical meanings: ■

 Legal defi nition: “Th at quantum of knowledge suffi  cient 
to induce an ordinarily prudent and cautious man under 
similar circumstances to believe criminal activity is at 
hand.”

 Practical defi nition: It is lower in certainty than probable 
cause but higher than mere suspicion.
Determination of reasonable suspicion must be based  ■

on the totality of the circumstances, taking into account 
an offi  cer’s knowledge and experience.
It is required during stop and frisk cases but not suffi  cient  ■

for arrest.
Reasonable suspicion is initially determined by the offi  - ■

cer but is reviewable by a magistrate, trial judge, and 
appellate court judge.
Reasonable suspicion compared to other l evels of proof: ■  
Reasonable suspicion is lower in  certainty than 
probable cause but higher than mere suspicion.

Probable cause has both legal and practical meanings: ■

 Legal defi nition: Probable cause exists when “the facts 
and circumstances within the offi  cers’ knowledge and of 
which they had reasonably trustworthy information are 
suffi  cient in themselves to warrant a man of reasonable 
caution in the belief that an off ense has been or is being 
committed.”

 Practical defi nition: Probable cause exists when it is more 
likely than not (more than 50 percent certainty) that the 
suspect committed an off ense or that the items sought 
can be found in a certain place.
In the absence of probable cause, the search or arrest  ■

is illegal, and the evidence obtained must be excluded 
by the court.
Probable cause cannot be established by what is found  ■

after an illegal search or arrest.
Probable cause is established in three ways: ■  through the 
offi  cer’s own knowledge, information given by an infor-
mant, or information plus corroboration.
Obtaining a warrant off ers two clear advantages: ■  Probable 
cause is presumed present, and it is a good defense in 
civil cases for damages.
Probable cause compared to other levels of proof: ■  Probable 
cause is lower in certainty than clear and con vincing 
evidence but higher than reasonable suspicion.

SUMMARY

 6. What did the U.S. Supreme Court say in Spinelli v. 
United States? Was there probable cause in that case 
or not? Justify your answer.

 7. Define reasonable suspicion. For what purpose can it be 
used in law enforcement?

 8. “Reasonable suspicion determinations must be based 
on the totality of the circumstances.” Explain what this 
means.

 9. “A police officer’s determination of probable cause or 
reasonable suspicion is final.” Is this statement true or 
false? Discuss.

 10. Give an example of how probable cause is established 
through information plus corroboration.

 1. What is the U.S. Supreme Court’s definition of prob-
able cause? For practical purposes, when does probable 
cause exist?

 2. The Court says that probable cause is to be  determined 
using the standard of an “objectively reasonable police 
officer.” What does this mean? Give your own exam-
ple of an incident where an “objectively  reasonable 
police officer” would have concluded that he or she 
had probable cause to make an arrest.

 3. What are the advantages of obtaining a warrant in an 
arrest and in search and seizure cases?

 4. What are the three general ways in which probable 
cause can be established? Discuss each.

 5. How has the case of Illinois v. Gates changed the inter-
pretation of the two-pronged test established earlier in 
Aguilar v. Texas?

REVIEW QUESTIONS
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out of P’s house.” The neighbor said further that he 
was in the driveway of the house one evening last week 
and smelled marijuana coming from P’s house. The 
informant added that P had moved into the house 
about a year ago, did not have children, seemed to 
have no work, and yet appeared to live well; that P 
and his wife refused to associate with anybody in the 
neighborhood; and that “they are simply weird.” You 
are the judge whom Officer M has asked for a warrant 
based on the information from this citizen informant. 
Will you issue the warrant? Justify your response.

 4. Officer A was told by an informant that the informant 
had suspicions that C, in the apartment next door, 
was selling drugs from her (C’s) apartment. During 
the next three nights, Officer A surveilled C’s apart-
ment and saw a wide variety of people going in and 
out. Officer A stopped one of them, who immediately 
threw away what she had in her hand. The discarded 
object turned out to be crack cocaine. After retrieving 
it, Officer A entered the apartment without a warrant 
and found more cocaine on the living room table. 
Officer A seized the drugs. Was there anything invalid 
about what Officer A did? State your reasons.

 1. Officer P, a university police officer, received infor-
mation that a student living in a campus dormitory 
was selling drugs. This information was conveyed to 
Officer P by an anonymous caller to the officer’s cell 
phone. Officer P knew the suspect in question and 
had similar suspicions. Officer P immediately went to 
the dormitory and stopped the student as he was leav-
ing the building. Officer P arrested him, searched his 
pockets, and found drugs. Were these actions valid? 
Justify your answer.

 2. Officer Z was told by a criminal informant that the 
informant went out drinking with X last night and 
that X told him he had cocaine in his (X’s) dormitory 
room. Acting on this information, Officer Z went to 
a magistrate and asked for a warrant to search X’s dor-
mitory room. You are the magistrate. Will you issue 
the warrant? Why or why not?

 3. While on patrol, Officer M was told by a neighbor of 
P that P was selling drugs. Asked how he knew this, 
the informant said that the last few evenings he saw 
people come in and out of that house and that “those 
people are seedy and suspicious, and always look like 
they are high on drugs, particularly after they come 

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

The purpose of the exclusionary rule is to deter police  ■

misconduct.

The exclusionary rule is judge-made and can be  ■

eliminated by the courts.

The exclusionary rule was first applied to all federal  ■

prosecutions in Weeks v. Ohio (1914).

The exclusionary rule was extended to state prosecutions  ■

in Mapp v. Ohio (1961).

Illegally seized evidence and fruit of the poisonous tree  ■

are both excludable.

There are four general exceptions to the exclusionary  ■

rule: good faith, inevitable discovery, purged taint, and 
independent source.

There are eight situations or types of proceedings in  ■

which the rule does not apply: violations of the “knock 
and announce” rule, private searches, grand jury inves-
tigations, sentencing, arrests based on probable cause 
that violate state law, violations of agency rules, non-
criminal proceedings, and parole revocation hearings.

There are arguments for and against the exclusionary rule. ■

There are alternatives to the exclusionary rule, none of  ■

which is popular in the United States.

KEY TERMS

inevitable discovery 
exception

judge-made rule
purged taint exception
silver platter doctrine
standing

exclusionary rule
fruit of the poisonous 

tree
good faith exceptions
harmless error
independent source 

exception
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THE TOP 5 IMPORTANT CASES IN THE 
EXCLUSIONARY RULE

SILVERTHORNE LUMBER CO. V. UNITED STATES 

1920 Once the primary evidence (the “tree”) is shown 
to have been unlawfully obtained, any secondary evidence 
(the “fruit”) derived from it is also inadmissible. This case 
enunciated the “fruit of the poisonous tree” doctrine.

ELKINS V. UNITED STATES 1960 The Fourth 
Amendment prohibits the use of illegally obtained 
evidence in federal prosecutions, whether the evidence is 
obtained by federal or state officers. This case did away 
with the silver platter doctrine.

MAPP V. OHIO 1961 The exclusionary rule, which 
prohibits the use of evidence obtained as a result of 
unreasonable search and seizure, is applicable to state 
criminal proceedings.

MASSACHUSETTS V. SHEPPARD 1984 Evidence obtained 
by an illegal search is admissible in court when the officer 
conducting the search acted in objective reasonable 
reliance on a search warrant that is subsequently declared 
to be invalid.

UNITED STATES V. LEON 1984 The Fourth Amendment’s 
exclusionary rule should not be applied to bar the 
prosecution from using evidence that has been obtained 
by officers acting in reasonable reliance on a search 
warrant that is issued by a detached and neutral 
magistrate but is ultimately found to be invalid because it 
lacked probable cause.

CHAPTER OUTLINE 

The Exclusionary Rule Defined

The Purpose of the Rule

A Judge-Made Rule

Historical Development

The Rule Applied to State Criminal Prosecutions

Invoking the Rule

In Pretrial and Trial Motions

On Appeal

In Habeas Corpus Proceedings

“Standing” and Illegally Seized Evidence

Determining What Is Not Admissible

Illegally Seized Evidence

Fruit of the Poisonous Tree

Exceptions to the Rule

The Good Faith Exceptions

The Inevitable Discovery Exception

The Purged Taint Exception

The Independent Source Exception

When the Rule Does Not Apply

In Violations of the “Knock and Announce” Rule

In Private Searches

In Grand Jury Investigations

In Sentencing

When Arrest Based on Probable Cause Violates State Law
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When Only Agency Rules Are Violated

In Noncriminal Proceedings

In Parole Revocation Hearings

Arguments for the Rule

Arguments against the Rule

Alternatives to the Rule

The Future of the Rule

The exclusionary rule is a controversial rule in criminal procedure that has  generated 
debate among criminal justice professionals at all levels. No other rule of evidence 

has had as much impact on criminal cases. The rule is applied by the courts and has 
a direct effect on day-to-day law enforcement. It continues to undergo  modification 
and refinement in Supreme Court decisions. Every law enforcement officer should 
be thoroughly familiar with the exclusionary rule, because the success or failure of 
criminal prosecutions sometimes depends on it.

This section looks at the definition of the exclusionary rule, its purpose, the 
role of judges in forming the rule, and how the rule developed in federal and state 
courts.

THE EXCLUSIONARY RULE DEFINED

The exclusionary rule provides that any evidence obtained by the government in 
 violation of the Fourth Amendment guarantee against unreasonable search and 
seizure is not admissible in a criminal prosecution to prove guilt. U.S. Supreme 
Court  decisions strongly suggest that the exclusionary rule applies only to Fourth 
Amendment search and seizure cases. But what happens if the constitutional right 
violated is a Fifth, Sixth, or Fourteenth Amendment right? For example, suppose 
X is charged with an offense and retains a lawyer to represent her. However, the police 
interrogate X in the absence of her lawyer—a violation of her Sixth Amendment 
right to counsel. Or suppose X is interrogated by the police while in custody without 
 having been given the Miranda warnings—a violation of her Fifth Amendment right 
to protection against self-incrimination. In both instances, the evidence obtained is 
inadmissible, but will it be suppressed under the exclusionary rule?

The Court has repeatedly stated that only the fruits, including any evidence 
obtained, of a violation of the Fourth Amendment guarantee of protection against 
unreasonable search and seizure will be suppressed under the exclusionary rule. 
In United States v. Leon, 468 U.S. 897 (1984), the Court said that the exclusion-
ary rule is a “judicially created remedy designed to safeguard Fourth Amendment 
rights.” Therefore, not every violation of a constitutional right comes under the 
exclusionary rule.

Evidence obtained in violation of any of the other constitutional rights is also 
excludable in a criminal trial—but not under the exclusionary rule. For example, 
 suppose a confession is obtained without giving the suspect his or her Miranda 
warnings. Miranda is primarily a Fifth Amendment right to protection against self-
 incrimination, so it is the suspect’s Fifth Amendment rights that are violated in this 
example. The evidence is excludable anyway, usually as a due process violation under 
the Fifth or Fourteenth Amendment. In United States v. Patane, 542 U.S. 630 (2004), 

United States v. Leon 
(1984)

United States v. Patane 
(2004)
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involving an alleged violation of the Miranda warnings, the Court said that “the 
Self-Incrimination clause contains its own exclusionary rule,” thus adding strength 
to the argument that the exclusionary rule does not apply to Fifth Amendment 
violations.

If the evidence was erroneously admitted by the judge during the trial, the defen-
dant’s conviction is overturned if appealed unless the error is proved by the prosecu-
tor to be harmless. Appellate court judges determine what is a harmless error on a 
case-by-case basis from the facts and record of the case.

THE PURPOSE OF THE RULE

The Court has stated in a number of cases that the primary purpose of the 
 exclusionary rule is to deter police misconduct. In United States v. Janis, 428 U.S. 
433 (1976), the Court said that where “the exclusionary rule does not result in 
appreciable  deterrence, then, clearly, its use . . . is unwarranted.” The assumption is 
that if the evidence obtained illegally is not admitted in court, police misconduct 
in search and seizure cases will cease or be minimized. (For arguments in opposi-
tion to this assumption, see Exhibit 4.1.) The rule now applies to federal and state 
cases. This means that  evidence illegally seized by state or federal officers cannot be 
used in any state or federal prosecution. To paraphrase one writer: The exclusionary 
rule is the primary means by which the Constitution’s prohibition of unreasonable 
searches and seizures is currently enforced; thus it is seen by some as the primary 
protection of personal privacy and security against police arbitrariness and brutality. 
It is also the basis for judges’ decisions to exclude reliable incriminating evidence 
from the trials of  persons accused of crimes, and it is thus considered by others to 
be little more than a  misguided  loophole through which criminals are allowed to 
escape justice.1

United States v. Janis 
(1976)

The officer may truly believe his or her  ■

actions were valid. Only later and after a 
hearing are they declared invalid by the court 
during trial.
The officer may lack proper training in Fourth  ■

Amendment cases and may not know, in close 
cases, what is valid action and what is not.
Most searches and seizures do not result in  ■

prosecution; therefore, the exclusionary rule 
often cannot be invoked because it applies only 
if the case goes to trial.
A great majority of criminal cases, particularly  ■

misdemeanors, result in a plea bargain. There 
is no actual trial, so the exclusionary rule is not 
invoked.

Filing a case against a suspect may not be the  ■

main reason for police seizure. In some cases, 
the police may simply want to confiscate 
contraband or keep suspects locked up and off 
the streets for a few hours or overnight but not 
actually prosecute them.
The contraband obtained by the police is  ■

seldom, if ever, returned to the suspect even if 
the police obtained it illegally (nor would the 
suspect want it returned to him or her because 
of the risk of immediate rearrest).
Except in highly publicized cases, the erring  ■

officer is seldom disciplined, particularly if 
the seizure results in a conviction despite the 
exclusion of the illegally seized evidence.

EXHIBIT 4.1  ■ Reasons Why the Exclusionary Rule May Not Deter Officer Misconduct



94  CHAPTER 4

A JUDGEMADE RULE

Is the exclusionary rule a constitutional or a judge-made rule? If the rule is mandated 
by the Constitution, then the Supreme Court cannot eliminate it, and neither can 
Congress change it. If it is judge-made, however, the Court may eliminate it at any 
time, or, arguably, it can be modified by Congress. Some writers maintain that this 
rule of evidence is judge-made—that it cannot be found in the Constitution; instead, 
it has been established by case law. Its proponents disagree, claiming that the rule is 
of constitutional origin and therefore beyond the reach of Congress, even if Congress 
should want to limit it. The proponents point to a statement of the Court, in Mapp v. 
Ohio, 367 U.S. 643 (1961), that “the exclusionary rule is an essential part of both the 
Fourth and Fourteenth Amendments.” However, the Court has more recently ruled 
in favor of the concept that the exclusionary rule is a judge-made rule of evidence. 
In Arizona v. Evans, 514 U.S. 1 (1995), the Court stated, “The exclusionary rule 
 operates as a judicially created remedy designed to safeguard against future violations 
of Fourth Amendment rights through the rule’s general deterrent effect.”

HISTORICAL DEVELOPMENT

This section looks at how the exclusionary rule developed in both the federal and 
state courts.

In Federal Courts The exclusionary rule is of U.S. origin. In the words of 
one observer, “The exclusionary rule is the creation of the Supreme Court of the 
United States. It was unknown to the English law our ancestors brought with them 
to America and unknown to the generations that adopted the Fourth Amendment 
as part of the Constitution.”2

The first exclusionary rule case involving searches and seizures was decided by 
the Court in 1886 when it held that the forced disclosure of papers amounting to 
 evidence of a crime violated the constitutional right of the suspect to protection 
against unreasonable search and seizure, so such items were inadmissible in court 

Mapp v. Ohio (1961)

Arizona v. Evans (1995)

“The effect of the Fourth Amendment is to 
put the courts of the United States and Federal 
 officials, in the exercise of their power and 
 authority, under limitations and restraints as to 
the exercise of such power and authority, and to 
forever secure the people, their persons, houses, 
papers, and effects, against unreasonable searches 
and seizures under the guise of law. This protec-
tion reaches all alike. . . . The tendency of those 
who execute the criminal laws of the country to 
obtain  conviction by means of unlawful seizures 

and enforced confessions, the latter obtained 
after subjecting accused persons to unwarranted 
 practices destructive of rights secured by the 
Federal Constitution, should find no sanction in 
the judgments of the courts, which are charged 
at all times with the support of the Constitution, 
and to which people of all conditions have a right 
to appeal for maintenance of such fundamental 
rights.”

SOURCE Weeks v. United States, 232 U.S. 383 (1914).

THE COURT’S JUSTIFICATION FOR THE EXCLUSIONARY RULEH I G H
L I G H T
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proceedings (Boyd v. United States, 116 U.S. 616 [1886]). It is worth noting that two 
years before Boyd, the Court, in Hopt v. The Territory of Utah, 110 U.S. 574 (1884), 
addressed the issue of the exclusion of a confession in a murder case. The Hopt case, 
however, involved a confession and was not a search and seizure case, to which the 
 exclusionary rule traditionally applies. It was not until 1914 that evidence illegally 
obtained by federal officers was held to be excluded in all federal criminal prosecutions 
(Weeks v. United States, 232 U.S. 383 [1914]). In the Weeks case, the Court stated:

The efforts of the courts and their officials to bring the guilty to punishment, 
praiseworthy as they are, are not to be aided by the sacrifice of those great 
principles established by years of endeavor and suffering which have resulted 
in their embodiment in the fundamental law of the land. . . . To sanction 
such proceedings would be to affirm by judicial decision a manifest neglect, 
if not an open defiance, of the prohibitions of the Constitution, intended for 
the protection of the people against such unauthorized action.

From 1914 to 1960, federal courts admitted evidence of a federal crime if the 
 evidence had been illegally obtained by state officers, as long as it had not been obtained 
by or in connivance with federal officers. This questionable practice was known as the 
silver platter doctrine, which permitted federal courts to admit evidence  illegally seized 
by state law enforcement officers and handed over to federal officers for use in federal 
cases. Under this doctrine, such evidence was admissible because the illegal act was not 
committed by federal officers. In 1960, the Court put an end to this questionable practice 
by holding that the Fourth Amendment prohibited the use of illegally obtained evidence 
in federal prosecutions, whether obtained by federal or by state officers, thereby laying to 
rest the silver platter doctrine (Elkins v. United States, 364 U.S. 206 [1960]).

In State Courts In 1949, the Court held that state courts were not  constitutionally 
required to exclude illegally obtained evidence, so the exclusionary rule did not apply 
to state prosecutions (Wolf v. Colorado, 338 U.S. 25 [1949]). In 1952, the Court 
modified that position somewhat by ruling that, although the exclusionary rule did 
not apply to the states, some searches were so “shocking” as to require exclusion 
of the evidence seized under the Due Process Clause. However, these were limited 
to cases involving coercion, violence, or brutality (Rochin v. California, 342 U.S. 
165 [1952]). (Evidence obtained in violation of the constitutional right to due 
process is clearly inadmissible at present because it violates a constitutional right, 

Boyd v. United States 
(1886)

Hopt v. The Territory of 
Utah (1884)

Weeks v. United States 
(1914)

Elkins v. United States 
(1960)

Wolf v. Colorado (1949)

Rochin v. California (1952)

“Under the exclusionary rule, evidence obtained 
in violation of the Fourth Amendment cannot 
be used in a criminal trial against the victim of 
the illegal search and seizure. The Constitution 
does not require this remedy; it is a doctrine of 
judicial design. Excluded evidence is  oftentimes 
quite  reliable and the ‘most probative  information 

 bearing on the guilt or innocence of the 
 defendant.’ Nevertheless, the rule’s prohibition 
applies to such direct evidence, as well as to the 
‘fruit of the poisonous tree’—secondary evidence 
derived from the illegally seized evidence itself.”

SOURCE United States v. Houltin, 566 F.2d 1027 (5th Cir. 1978).

THE ORIGIN OF THE EXCLUSIONARY RULEH I G H
L I G H T
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but not necessarily under the exclusionary rule since the rule is limited to Fourth 
Amendment  violations. The right to due process comes under the Fifth or Fourteenth 
Amendment. Moreover, due process violations at present are also actionable under 
federal law and can lead to police civil liability.) Finally, in Mapp v. Ohio (1961), the 
Court overruled the Wolf decision and held that the Fourth Amendment required 
state courts to exclude evidence obtained by unlawful searches and seizures.

THE RULE APPLIED TO STATE CRIMINAL PROSECUTIONS

In Mapp v. Ohio, 467 U.S. 643 (1961), the defendant was convicted of knowingly 
possessing certain lewd and lascivious books, pictures, and photographs, in violation 
of Ohio law. Three Cleveland police officers went to Mapp’s residence, knocked on 
the door, and demanded entrance. However, after telephoning her attorney, Mapp 
refused to admit them without a search warrant. The officers again sought entrance 
three hours later when at least four additional officers had arrived on the scene. 
When Mapp did not come to the door immediately, the police forced their way in. 
Meanwhile, Mapp’s attorney arrived, but the officers would not permit him to see his 
client or enter the house. Mapp demanded to see the search warrant, which the officers 
by then claimed to have. When one of the officers held up a paper and claimed it was 
a warrant, Mapp grabbed the “warrant” and placed it in her bosom. A struggle ensued 
in which the officers handcuffed Mapp because, they claimed, she was belligerent.

In handcuffs, Mapp was forced into her bedroom, where the officers searched 
a dresser, a chest of drawers, a closet, and some suitcases. They also looked into a 
photo album and through personal papers belonging to Mapp. The search spread to 
include a child’s bedroom, the living room, the kitchen, a dinette, and the basement 
of the building and a trunk found in it. The obscene materials were discovered in the 
course of that widespread search. At the trial, no search warrant was produced by the 
prosecution, nor was the absence of a warrant explained. The seized materials were 
admitted into evidence by the trial court, and the defendant was ultimately convicted 
of possession of obscene materials. On appeal, the Court excluded the evidence, 
holding that the exclusionary rule prohibiting the use of evidence in federal courts if 
illegally obtained was now applicable to state criminal proceedings.

Mapp is significant because, since 1961, the exclusionary rule has been applied 
to federal and state criminal prosecutions (read the Case Brief to learn more about 
Mapp). Before Mapp, the use of the exclusionary rule was left to the discretion of the 
states; some used it, whereas others did not. It is perhaps the second most important 
law enforcement case ever decided by the Court (the first is Miranda v. Arizona, 
which is discussed in Chapter 11).

What caused the Court to change its mind on the exclusionary rule, which 
12 years earlier, in Wolf v. Colorado, 338 U.S. 25 (1949), it had ruled was not applica-
ble in state prosecutions? In Mapp, the Court said that the Wolf case had been decided 
on factual grounds, implying that factual circumstances rather than philosophical 
considerations guided the Court’s decision. The Court then noted that, when Wolf 
was decided, almost two-thirds of the states were opposed to the exclusionary rule. 
However, since then more than half of those states, by either legislation or judicial 
decision, had adopted the Weeks rule excluding illegally obtained evidence in their 
own criminal prosecutions.
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The Court further noted that Wolf was partially based on the assumption that 
“other means of protection” against officer misconduct made the exclusionary rule 
unnecessary. The Court considered that a mistake, finding instead that the experi-
ence of California and other states had established that “such other remedies have 
been worthless and futile.” The Court therefore decided to abandon what it deemed 
the “obvious futility of relegating the Fourth Amendment to the protection of other 

THE LEADING CASE ON THE EXTENSION

OF THE EXCLUSIONARY RULE TO THE STATES

Facts: Mapp was convicted of possession of lewd 
and lascivious books, pictures, and  photographs, 
in violation of Ohio law. Three Cleveland police 
officers went to Mapp’s r esidence pursuant to 
information that a person who was wanted in con-
nection with a recent bombing was hiding out in 
her home. The officers knocked on the door and 
demanded entrance, but Mapp, telephoning her 
attorney, refused to admit them without a warrant. 
The officers again sought entrance three hours 
later, after the arrival of more police officers. When 
Mapp did not respond, the officers broke the door 
open. Mapp’s attorney arrived but was denied 
access to his client. Mapp demanded to see the 
search warrant the police claimed they had. When 
one of the officers held up a paper and claimed 
it was the warrant, Mapp grabbed the paper and 
placed it in her bosom. A struggle ensued, and the 
paper was recovered after Mapp  was handcuffed, 
ostensibly for being belligerent. A search of the 
house turned up a trunk that contained obscene 
materials. The materials were admitted into evi-
dence at the trial, and Mapp was convicted of pos-
session of obscene materials.

Mapp appealed from a judgment of the 
Supreme Court of Ohio, which affirmed her 
conviction for possessing obscene literature in 
violation of Ohio Rev. Code Ann. § 2905.34. 
The defendant contended that the evidence 
seized during a search and introduced at the trial 
was prohibited under the Fourth Amendment.

Issue or Issues: Is evidence obtained in violation of 
the Fourth Amendment guarantee against unreason-
able search and seizure admissible in state court? No.

Holding: The exclusionary rule that  prohibits 
the use of evidence obtained as a result of 
 unreasonable search and seizure is applicable to 
state criminal proceedings.

Case Significance: The Mapp case is significant 
because the Court held that the exclusionary 
rule was thenceforth to be applied nationally, 
thus forbidding both state and federal courts 
from admitting evidence obtained illegally in 
violation of constitutional protection against 
unreasonable search and seizure. In the minds 
of the Court justices, the facts in Mapp  illustrate 
what can happen if police conduct is not 
restricted. Mapp was therefore an ideal case for 
the Court to use in settling an issue that had 
to be addressed: whether the exclusionary rule 
should now be applicable to state criminal pro-
ceedings. The facts in Mapp made it relatively 
easy for the Court to answer that question in 
the  affirmative. Mapp v. Ohio is arguably the 
second most important case in criminal proce-
dure, next only to Miranda v. Arizona.

Excerpts from the Decision: [O]ur holding that 
the exclusionary rule is an essential part of both 
the Fourth and Fourteenth Amendments is not 
only the logical dictate of prior cases, but it also 
makes very good sense. There is no war between 
the Constitution and common sense. Presently, a 
federal prosecutor may make no use of evidence 
illegally seized, but a State’s attorney across the 
street may, although he supposedly is operat-
ing under the enforceable prohibitions of the 
same Amendment. Thus the State, by admitting 
evidence unlawfully seized, serves to  encourage 

Mapp v. Ohio, 

367 U.S. 643 (1961)
C A S E 
BRIEF

continued



98  CHAPTER 4

disobedience to the Federal Constitution which 
it is bound to uphold. Moreover, as was said in 
Elkins, “[t]he very essence of a healthy federal-
ism depends upon the avoidance of needless 
conflict between state and federal courts.” Such a 
conflict, hereafter needless, arose this very Term, 
in Wilson v. Schnettler, 365 U.S. 381 (1961), in 
which, and in spite of the promise made by Rea, 
we gave full recognition to our practice in this 
regard by  refusing to restrain a federal officer 
from testifying in a state court as to evidence 
unconstitutionally seized by him in the perfor-
mance of his duties. Yet the double standard 
recognized until today hardly put such a thesis 
into practice. In non- exclusionary States, federal 
officers, being human, were by it invited to and 
did, as our cases indicate, step across the street to 
the State’s attorney with their unconstitutionally 
seized  evidence. Prosecution on the basis of that 
evidence was then had in a state court in utter dis-
regard of the enforceable Fourth Amendment. If 
the fruits of an unconstitutional search had been 
inadmissible in both state and federal courts, this 
inducement to evasion would have been sooner 
eliminated. There would be no need to reconcile 
such cases as Rea and Schnettler, each pointing 
up the  hazardous uncertainties of our heretofore 
 ambivalent approach.

Federal-state cooperation in the solu-
tion of crime under constitutional standards 
will be promoted, if only by recognition of 
their now mutual obligation to respect the 
same  fundamental criteria in their approaches. 
“However much in a particular case insistence 
upon such rules may appear as a technicality 
that inures to the benefit of a guilty person, the 
history of the criminal law proves that tolerance 
of shortcut methods in law enforcement impairs 
its enduring effectiveness.” Denying shortcuts 
to only one of two cooperating law enforcement 
agencies tends naturally to breed legitimate sus-
picion of “working arrangements” whose results 
are equally tainted.

There are those who say, as did Justice (then 
Judge) Cardozo, that under our constitutional 
exclusionary doctrine “[t]he criminal is to go free 
because the constable has blundered.” In some 

cases this will undoubtedly be the result. But, 
as was said in Elkins, “there is another consider-
ation—the imperative of judicial integrity.” The 
criminal goes free, if he must, but it is the law 
that sets him free. Nothing can destroy a govern-
ment more quickly than its failure to observe its 
own laws, or worse, its disregard of the charter 
of its own existence. As Mr. Justice Brandeis, dis-
senting, said in Olmstead v. United States, “Our 
Government is the potent, the omnipresent 
teacher. For good or for ill, it teaches the whole 
people by its example. . . . If the Government 
becomes a lawbreaker, it breeds contempt for 
law; it invites every man to become a law unto 
himself; it invites anarchy.” Nor can it lightly be 
assumed that, as a practical matter, adoption of 
the exclusionary rule fetters law enforcement. 
Only last year this Court expressly considered 
that contention and found that “pragmatic evi-
dence of a sort” to the contrary was not wanting. 
The Court noted that

The federal courts themselves have oper-
ated under the exclusionary rule of Weeks for 
almost half a century [367 U.S. 643, 660]; 
yet it has not been suggested either that the 
Federal Bureau of Investigation has thereby 
been rendered ineffective, or that the admin-
istration of criminal justice in the federal 
courts has thereby been disrupted. Moreover, 
the experience of the states is impressive. . . . 
The movement towards the rule of exclusion 
has been halting but seemingly inexorable. 
Id., at 218–219.

The ignoble shortcut to conviction left open 
to the State tends to destroy the entire system 
of constitutional restraints on which the liber-
ties of the people rest. Having once recognized 
that the right to privacy embodied in the Fourth 
Amendment is enforceable against the States, 
and that the right to be secure against rude inva-
sions of privacy by state officers is, therefore, 
constitutional in origin, we can no longer permit 
that right to remain an empty promise. Because 
it is enforceable in the same manner and to like 
effect as other basic rights secured by the Due 
Process Clause, we can no longer permit it to be 
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remedies.” Clearly, the Court realized the need to apply the exclusionary rule to all 
criminal prosecutions in order to protect Fourth Amendment rights.

INVOKING THE RULE

The exclusionary rule may be invoked by the defendant at just about any stage of 
the criminal justice proceeding and even while the defendant is serving a sentence 
after a conviction. This almost perpetual availability points to the importance of the 
exclusionary rule as a vehicle to remedy violations of the Fourth Amendment right. 
Indeed, opportunities to invoke the exclusionary rule in a criminal case are virtually 
unending—from the trial up to habeas corpus proceedings.

IN PRETRIAL AND TRIAL MOTIONS

In both federal and state courts, the basic procedure for excluding evidence on a claim 
of illegal search and seizure is a pretrial motion to suppress the evidence. If this fails, the 
motion can be filed again during the trial when the evidence is introduced. The burden 
of proof in a motion to suppress the evidence depends on whether the search or seizure 
in question was made with or without a warrant. If the search or seizure was pursuant 
to a warrant, there is a presumption of validity. The burden is therefore on the accused to 
show that the warrant was issued without probable cause. This is a heavy burden for the 
accused to bear, because it usually takes clear and convincing evidence (a higher degree 
of certainty than probable cause) to prove that probable cause did not, in fact, exist.

In contrast, if the search was made without a warrant, the prosecution has the 
 burden of establishing probable cause or, in its absence, of proving that the search was 
an exception to the warrant requirement. To establish probable cause, the police  officer 
usually must testify during the hearing on the defendant’s motion to suppress.

ON APPEAL

If the evidence is admitted by the trial judge, the trial proceeds, and the prosecution 
uses the evidence. If the accused is convicted, the defense may appeal to the appellate 
court the allegedly erroneous decision to admit the evidence. If the trial judge decides 
to exclude the evidence, most jurisdictions allow the prosecution to appeal that deci-
sion immediately; otherwise, the effect of the allegedly wrongful decision might be 
the acquittal of the defendant. If the defendant is acquitted, there can be no appeal 
at all, which would thus deprive the prosecution of any opportunity to challenge the 

revocable at the whim of any police officer who, 
in the name of law enforcement itself, chooses to 
suspend its enjoyment. Our decision, founded 
on reason and truth, gives to the individual no 
more than that which the Constitution guaran-
tees him, to the police officer no less than that to 

which honest law enforcement is entitled, and, to 
the courts, that judicial integrity so necessary in 
the true administration of justice.

The judgment of the Supreme Court of Ohio 
is reversed and the cause remanded for further 
proceedings not inconsistent with this opinion.
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judge’s decision to suppress. The appeal by the prosecutor, however, will likely cause 
a delay in the trial if it takes a long time for the appellate court to resolve the issue. 
The prosecutor might decide not to appeal the exclusion if she feels there is sufficient 
other evidence to convict.

If a motion to exclude was made in a timely manner, it is an error for the court to 
admit evidence obtained by an illegal search or seizure. On appeal, such  mistakes auto-
matically lead to the reversal of any conviction, unless the admission of the  evidence 
is found by the appellate court to be a harmless error. To prove harmless error, the 
prosecution must show beyond a reasonable doubt that the evidence  erroneously 
admitted did not contribute to the conviction. To establish harmless error, it is 
not enough for the prosecution to show that there was other evidence  sufficient to 
s upport the verdict. Rather, it must show that there is no reasonable  possibility that 
a different result would have been reached without the tainted  evidence (Chapman v. 
California, 386 U.S. 18 [1967]).

IN HABEAS CORPUS PROCEEDINGS

If the motion to exclude the evidence fails during appeal, the defendant must then serve 
the sentence imposed. The defendant may still invoke the exclusionary rule at this late 
stage through a habeas corpus proceeding (a proceeding that seeks the defendant’s release 
from jail or prison because his or her constitutional rights were allegedly violated before 
or during trial). Suppose, for example, X is convicted of murder based on evidence ille-
gally seized by the police. X’s repeated motions to exclude were denied during pretrial 
and at trial. X was convicted and is now serving time in prison. While serving time, 
X obtains reliable and compelling evidence, not available to him during trial, that the 
police illegally seized the gun used in the murder. The time to appeal the conviction is 
past, but X may file a habeas corpus case asking the court to set him free because his con-
stitutional rights were violated and therefore his imprisonment is unconstitutional. Strict 
limitations set by federal law limit what prisoners can do in habeas cases, but exceptions 
are made if a defendant can establish a strong case for the violation of a constitutional 
right and such evidence was not or could not be available to him or her during trial.

“STANDING” AND ILLEGALLY SEIZED EVIDENCE

Standing is a legal concept that generally determines whether a person can legally file a 
lawsuit or submit a petition. It therefore determines whether a person can be a proper 
party in a case and can seek certain remedies. The general rule on standing is that the 
exclusionary rule may be used only by the person whose Fourth Amendment rights 
have been violated, meaning the person whose reasonable expectation of  privacy was 
breached by the police. In Minnesota v. Carter, 525 U.S. 83 (1998), the Court said:

“The Fourth Amendment protects people, not places.” But the extent to 
which the Fourth Amendment protects people may depend upon where 
those people are. We have held that “capacity to claim the protection 
of the Fourth Amendment depends . . . upon whether the person who 
claims the protection of the Amendment has a legitimate expectation of 
privacy in the invaded place.”

Not everybody who was at the scene of the violation by the police can use the rule. 
The Court has held that an overnight guest, staying at a residence while the owner was 

Chapman v. California 
(1967)

Minnesota v. Carter 
(1998)
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away, has legal grounds to cite the exclusionary rule (Minnesota v. Olson, 495 U.S. 91 
[1990]) because that guest has a reasonable expectation of privacy. In another case, 
 however, the Court decided that defendants who were on a short-term visit and who, 
together with the lessee, “used the apartment for a business  purpose—to package drugs,” 
had no legitimate expectation of privacy in the apartment. Therefore, the action by a 
police officer in looking in an apartment window through a gap in the closed blinds and 
observing the defendants and the apartment’s lessee bagging cocaine did not violate the 
defendants’ legitimate expectation of privacy (Minnesota v. Carter, 525 U.S. 83 [1998]).

Why did an overnight guest in Olson have standing, whereas defendants on a 
short-term visit and who used the apartment, together with the lessee, for a business 
purpose—to package drugs—in Carter did not? The Court reasoned that in Carter, 
the “purely commercial nature of the transaction . . . , the relatively short period of 
time on the premises, and the lack of any previous connection between respondents 
and the householder, all lead us to conclude that respondents’ situation is closer to 
that of one simply permitted on the premises,” and not that of an overnight guest, 
and therefore had no reasonable expectation of privacy.

DETERMINING WHAT IS  NOT ADMISSIBLE

Illegally seized evidence and fruit of the poisonous tree are both not admissible at trial.

ILLEGALLY SEIZED EVIDENCE

If seized illegally, evidence including contraband, fruits of the crime (for example, 
stolen goods), instruments of the crime (such as burglary tools), or “mere evidence” 
(shoes, a shirt, or similar items connecting a person to the crime) may not be admit-
ted at a trial to show the defendant’s guilt.

FRUIT OF THE POISONOUS TREE

The “fruit of the poisonous tree” doctrine states that once the primary evidence (the 
“tree”) is shown to have been unlawfully obtained, any secondary evidence (the “fruit”) 
derived from it is also inadmissible (Silverthorne Lumber Co. v. United States, 251 U.S. 
385 [1920]). This rule is based on the principle that evidence  illegally obtained should 
not be used to gain other evidence, because the original illegally obtained evidence 
“taints” all evidence subsequently obtained. The tainted  secondary evidence (some 
courts prefer to call it “derivative evidence” or “secondary  evidence”) can take various 
forms (see Figure 4.1):

Minnesota v. Olson (1990)

Silverthorne Lumber Co. v. 
United States (1920)

Evidence obtained from

illegally obtained evidence.

This is fruit of the

poisonous tree.

Example: The money

found as a result of

information obtained from

the illegally obtained map

Evidence illegally

obtained is

not admissible.

This is primary evidence.

Example: Map showing

where stolen money is

hidden

Illegal police act

Example: Searching

without warrant or

probable cause

FIGURE 4.1  ■ Illegally Obtained Evidence Distinguished from Fruit of the Poisonous Tree
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Example 1. ■  The police conduct an illegal search of a house and find a map that 
shows the location of the stolen goods. Using the map, the police recover the goods 
in an abandoned warehouse. Both the map and the goods are inadmissible as 
 evidence but for different reasons. The map is not admissible because it is illegally 
seized evidence; the goods (physical evidence) are not admissible because they are 
fruit of the poisonous tree.
Example 2. ■  Police officers make an illegal search of D’s house and find heroin. They 
confront D with the evidence, and she confesses to possession of an illicit drug. D’s 
confession is the fruit of the illegal search (verbal evidence) and must be excluded.
Example 3. ■  The police enter a suspect’s house without probable cause or 
 consent and discover the suspect’s diary, an entry of which contains the details 
of a murder and the location of the murder weapon. The police go to the 
 location and find the weapon. The diary is not admissible as evidence in court 
because it is illegally seized evidence; the murder weapon is not admissible 
because it is fruit of the poisonous tree.

In sum, these two types of inadmissible evidence may be distinguished as follows: 
Illegally seized evidence is obtained as a direct result of the illegal act (the search), 
whereas the fruit of the poisonous tree is the indirect result of the same illegal act. The 
fruit of the poisonous tree is thus at least one step removed from the illegally seized 
evidence, but it is equally inadmissible.

EXCEPTIONS TO THE RULE

Court decisions have identified situations in which the evidence obtained is 
 admissible in court even though something may have been wrong with either the 
conduct of the police or the court that issued the warrant. These exceptions fall into 
four categories:

Good faith and its many variations ■

Inevitable discovery ■

Purged taint ■

Independent source ■

It must be noted, however, that some states have rules that exclude these types of 
evidence. Those more narrow rules prevail because they, in essence, give more rights 
to the accused than the Constitution allows.

THE GOOD FAITH EXCEPTIONS

Over the years, the Court has carved out several “good faith” exceptions to the exclu-
sionary rule. This means that evidence obtained by the police is admissible in court 
even if there was an error or mistake, as long as the error or mistake was not committed 
by the police, or, if committed by the police, the error or mistake was honest and rea-
sonable. It must be emphasized that not all claims of good faith result in the evidence 
being admissible. What is needed instead is an honest and “objectively reasonable 
belief ” by the officer (as determined by the trial judge or jury) that the act was valid.
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Thus far the Court has identified five instances, based on actual cases, that con-
stitute exceptions under good faith:

When the error was committed by the judge or magistrate, not by the police ■

When the error was committed by a court employee ■

When the police erroneously, but reasonably and honestly, believed that the  ■

information they gave to the magistrate when obtaining the warrant was 
accurate
When the police reasonably believed the person who gave them permission to  ■

enter the premises had the authority to do so
When the police action was based on a law that was later declared  ■

unconstitutional

Each of these good faith cases is discussed in this section.

When the Error Was Committed by the Judge or Magistrate The 
first significant good faith exception to the exclusionary rule applies when the error 
was committed by the judge or magistrate and not by the police. The Court held 
in Massachusetts v. Sheppard, 468 U.S. 981 (1984), that evidence obtained by the 
police acting in good faith on a search warrant that was issued by a neutral and 
detached magistrate, but that is ultimately found to be invalid, may be admitted 
and used at the trial.

In the Sheppard case, a police detective executed an affidavit for an arrest and 
search warrant authorizing the search of Sheppard’s residence. The affidavit stated 
that the police wanted to search for certain described items, including clothing of 
the victim and a blunt instrument that might have been used to murder the victim. 
The affidavit was reviewed and approved by the district attorney. Because it was 
a Sunday, the local court was closed, and the police had a difficult time finding a 
 warrant  application form. The detective finally found a warrant form previously used 
in another district in the Boston area to search for controlled substances. After mak-
ing some changes to the form, the detective presented it and the affidavit to the judge 
at his residence, informing him that the warrant form might need further revisions.

The judge concluded that the affidavit established probable cause to search the 
residence and told the detective that the necessary changes in the warrant form would 
be made. The judge made some changes, but he did not change the substantive 
 portion, which continued to authorize a search for controlled substances, nor did he 
alter the form to incorporate the affidavit. The judge then signed the warrant and 
returned it and the affidavit to the detective, informing him that the warrant was of 
sufficient authority in form and content to authorize the search.

The ensuing search of Sheppard’s residence was limited to the items listed in the 
affidavit, and several incriminating pieces of evidence were discovered. The defen-
dant was convicted of first-degree murder in a trial at which the evidence obtained 
under the warrant was used. On appeal, the Court ruled that the evidence obtained 
was admissible in court because the officer conducting the search had acted in good 
faith, relying on a search warrant that had been issued by a magistrate but that was 
subsequently declared invalid.

In a companion case decided that same day, United States v. Leon, 468 U.S. 
897 (1984), the Court made the same decision on a different set of facts. Acting on 

Massachusetts v. Sheppard 
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information from a confidential informant, officers of the Burbank, California, police 
department had initiated a drug-trafficking investigation that involved surveillance of 
Leon’s activities. On the basis of an affidavit summarizing the officer’s observations, 
the police prepared an application for a warrant to search three residences and Leon’s 
automobiles for an extensive list of items. The application was reviewed by several 
deputy district attorneys, and a state court judge issued a warrant that was apparently 
valid. When Leon was later indicted for federal drug offenses, he filed motions to sup-
press the evidence seized. The trial court excluded the evidence on the grounds that 
no probable cause had existed for issuing the warrant, because the reliability of the 
informant had not been established and the information obtained from the informant 
was stale. This decision was affirmed by the court of appeals.

The government then took the case to the Supreme Court solely on the issue of 
whether a good faith exception to the exclusionary rule should be recognized. The 
Court ruled that the Fourth Amendment’s exclusionary rule should not be applied 
to bar the use of evidence in the prosecution’s case that has been obtained by officers 
acting in reasonable reliance on a search warrant issued by a detached and neutral 
magistrate but ultimately found to be invalid because probable cause was lacking.

The Sheppard and Leon cases are arguably the most important cases decided on the 
exclusionary rule since Mapp v. Ohio. They represent a significant, although narrow, 
exception to the exclusionary rule and thus a breakthrough that police proponents 
have long advocated. In these cases, the Court said that there were objectively reason-
able grounds for the police’s mistaken belief that the warrants authorized the searches. 
The officers took every step that could reasonably have been taken to ensure that 
the warrants were valid. The difference between these two cases is that in Sheppard 
the issue was the improper use of a form (a technical error) by the judge, whereas in 
Leon it was the use of a questionable informant and stale information by the judge to 
determine probable cause. The cases are similar, however, in that the mistakes were 
made by the judges, not the police. When the warrants were given to the officers, it 
was reasonable for them to conclude that each authorized a valid search.

In the Sheppard case, the Court noted: An error of constitutional dimension may 
have been committed with respect to issuing the warrant in this case, but it was the 
judge, not the police officer, who made the crucial mistake. Suppressing evidence 
because the judge failed to make all the necessary clerical corrections despite his assur-
ance that such changes would be made will not serve the deterrent function that the 
exclusionary rule was designed to achieve.

And in the Leon case, the Court concluded: The exclusionary rule is designed to 
deter police misconduct rather than to punish the errors of judges and magistrates. 
Admitting evidence obtained pursuant to a warrant while at the same time declaring 
that the warrant was somehow defective will not reduce judicial officers’ professional 
incentives to comply with the Fourth Amendment, encourage them to repeat their 
mistakes, or lead to the granting of all colorable warrant requests.

In sum, the Court reasoned that the evidence was admissible because the judge, 
and not the police, erred; therefore, the exclusionary rule did not apply, because it 
is designed to control the conduct of the police, not of judges. However, at least 
one state supreme court (Pennsylvania) has ruled that evidence seized with a defi-
cient search warrant cannot be used in state court based on the provisions of the 
state constitution, even if the police acted in good faith when obtaining the warrant. 
Therefore, what the exclusionary rule allows as an exception may be negated by state 
case law or provisions of the state constitution.
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When the Error Was Committed by a Court Employee Another good 
faith exception to the exclusionary rule was carved out by a divided Court in Arizona 
v. Evans, 514 U.S. 1 (1995). In that case, Evans was arrested by the Phoenix, Arizona, 
police during a routine traffic stop when a patrol car computer indicated that there 
was an outstanding misdemeanor warrant for his arrest. A subsequent search of Evans’s 
car revealed a bag of marijuana. He was charged with possession of marijuana. Evans 
moved to suppress the evidence under the exclusionary rule, saying that the marijuana 
was illegally obtained because the misdemeanor warrant, which was the basis of the 
stop, was dismissed 17 days before the arrest but was not entered in the computer 
due to court employee error. This claim was, in fact, true. Evans was convicted and 
appealed, claiming that the evidence obtained should have been held inadmissible 
under the exclusionary rule. The Court rejected Evans’s claim and admitted the 
evidence, saying:

The exclusionary rule does not require suppression of evidence seized in vio-
lation of the Fourth Amendment where the erroneous information resulted 
from clerical errors of court employees. The exclusionary rule is a judicially 
created remedy designed to safeguard against future violations of Fourth 
Amendment rights through its deterrent effect. . . . The exclusionary rule was 
historically designed as a means of deterring police misconduct, not mistakes 
by court employees.

In admitting the evidence, the Court stressed the following: (1) The exclusionary 
rule historically has been designed to deter police misconduct, not to deter mistakes 
committed by court employees; (2) Evans in this case offered no evidence that court 
employees are inclined to ignore or subvert the Fourth Amendment or that law-
lessness by court employees required the extreme Court action of exclusion of the 
 evidence; and (3) there was no basis to believe that the application of the exclusionary 
rule would have a significant effect on the behavior of court employees responsible 
for informing the police that the warrant had been dismissed. (Read the Case Brief to 
learn more about Arizona v. Evans.)

When the Police Erred Accidentally In Maryland v. Garrison, 480 U.S. 79 
(1987), police officers obtained a warrant to search “the premises known as 2036 
Park Avenue, third-floor apartment” for drugs and drug paraphernalia that allegedly 
belonged to a person named McWebb. The police honestly believed that there was 
only one apartment at the location. In fact, however, there were two apartments on 
the third floor, one belonging to McWebb and the other belonging to Garrison. 
Before the officers became aware that they were in Garrison’s apartment instead 
of McWebb’s, they discovered contraband that led to Garrison’s conviction for 
violating provisions of Maryland’s Controlled Substance Act. Garrison appealed his 
conviction, claiming that the evidence obtained by police was inadmissible based on 
the exclusionary rule. The Court disagreed, stating that “the validity of a warrant 
must be judged in light of the information available to officers when the warrant is 
sought.” The Court added: “Plainly, if the officers had known, or even if they should 
have known, that there were two separate dwelling units on the third floor . . . they 
would have been obligated to exclude respondent’s apartment from the scope of the 
requested warrant. But we must judge the constitutionality of their conduct in light 
of the information available to them at the time they acted. . . . The validity of the 
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warrant must be assessed on the basis of the information that the officers disclosed, 
or had a duty to discover and to disclose, to the issuing magistrate.”

In the Garrison case, the officers had a warrant when they searched the apartment. 
The issue in that case, therefore, was whether the warrant itself was valid in light of 
the erroneous information given by the police that helped them obtain the warrant. 
A slightly different situation is a scenario in which the police have a valid warrant but 
act outside the scope of the warrant. In such cases, the good faith exception does not 
apply because although the warrant was valid, the extent of the search was invalid. For 
example, the police have a valid warrant to seize a 42-inch flat-panel plasma TV set, 
but while searching for it, the police open cabinet drawers and find drugs. The good 
faith exception does not apply because the police clearly acted outside the scope of 
the warrant (it is unreasonable to search cabinet drawers when looking for a 42-inch 
TV set); therefore, the drugs are not admissible as evidence.

THE LEADING CASE ON THE GOOD FAITH 

EXCEPTION TO THE EXCLUSIONARY RULE

Facts: Officers saw Evans going the wrong way 
on a one-way street in front of the police sta-
tion. Evans was stopped, and officers determined 
that his driver’s license had been suspended. 
When Evans’s name was entered into a com-
puter data terminal, it indicated that there was 
an outstanding misdemeanor warrant for his 
arrest. While being handcuffed, Evans dropped 
a hand-rolled cigarette that turned out to be 
marijuana. A search of Evans’s car revealed more 
marijuana under the passenger’s seat. At trial, 
Evans moved to suppress the evidence as the fruit 
of an unlawful arrest because the arrest  warrant 
for the  misdemeanor had been quashed 17 days 
prior to his arrest but had not been entered into 
the computer due to clerical error of a court 
employee. This was, in fact, true. The motion was 
denied, and Evans was convicted. On appeal, the 
Supreme Court of Arizona agreed with Evans and 
held that the exclusionary rule required suppres-
sion of evidence due to erroneous  information 
that resulted from an error committed by an 
employee of the court. The Arizona police 
appealed by certiorari to the U.S. Supreme Court.

Issue or Issues: Does the exclusionary rule require 
suppression of the evidence of marijuana obtained 
from Evans? No.

Holding: The exclusionary rule does not require 
suppression of evidence seized in violation of 
the Fourth Amendment where the erroneous 
information resulted from clerical errors of court 
employees.

Case Significance: This case adds another 
exception to the exclusionary rule: when the 
error is committed by court employees instead 
of by the police. The exclusionary rule was 
 fashioned to deter police misconduct, so the 
Court has refused to apply it to cases where the 
misconduct was not by the police. Previous cases 
have held that if the error is committed by the 
magistrate (as in Massachusetts v. Sheppard and 
United States v. Leon) or by the legislature (as 
in Illinois v. Krull ), the exclusionary rule does 
not apply. The theme in these cases is that, if 
the error is not committed by the police, then 
the exclusionary rule should not apply because it 
was meant to control the behavior of the police. 
Evans is therefore consistent with the Court’s 
holding in previous cases, and the ruling came as 
no surprise. The unanswered question is whether 
other errors by any public officer other than the 
police would be an exception to the exclusionary 
rule and therefore make the evidence admissible. 
The dissent in Evans argued that the Fourth 
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Amendment prohibition against unreasonable 
searches and seizures applies to the conduct of all 
government officers, not just that of the police. 
The majority in Evans disagreed, preferring to 
focus on the original purpose of the exclusionary 
rule—which is to control police conduct.

Excerpts from the Decision: In Leon, we applied 
these principles to the context of a police search 
in which the officers had acted in objectively 
reasonable reliance on a search warrant, issued 
by a neutral and detached magistrate, that later 
was determined to be invalid. On the basis of 
three factors, we determined that there was no 
sound reason to apply the exclusionary rule as 
a means of deterring misconduct on the part of 
judicial officers who are responsible for issuing 
warrants. First, we noted that the exclusionary 
rule was historically designed “to deter police 
misconduct rather than to punish the errors of 
judges and magistrates.” Second, there was “no 
evidence suggesting that judges and magistrates 
are inclined to ignore or subvert the Fourth 
Amendment or that lawlessness among these 
actors requires the application of the extreme 
sanction of exclusion.” Third, and of greatest 
importance, there was no basis for believing that 
exclusion of evidence seized pursuant to a war-
rant would have a significant deterrent effect on 
the issuing judge or magistrate.

Applying the reasoning of Leon to the facts 
of this case, we conclude that the decision of the 
Arizona Supreme Court must be reversed. The 
Arizona Supreme Court determined that it could 
not “support the distinction drawn . . . between 

clerical errors committed by law enforce-
ment personnel and similar mistakes by court 
 employees,” and that “even assuming . . . that 
responsibility for the error rested with the justice 
court, it does not follow that the exclusionary 
rule should be inapplicable to these facts.” Ibid.

Finally, and most important, there is no basis 
for believing that application of the  exclusionary 
rule in these circumstances will have a significant 
effect on court employees  responsible for inform-
ing the police that a  warrant has been quashed. 
Because court clerks are not adjuncts to the law 
enforcement team engaged in the often competi-
tive enterprise of ferreting out crime, they have 
no stake in the outcome of particular criminal 
prosecutions. The threat of exclusion of evidence 
could not be expected to deter such individuals 
from failing to inform police officials that a war-
rant had been quashed.

If it were indeed a court clerk who was 
responsible for the erroneous entry on the police 
computer, application of the exclusionary rule 
also could not be expected to alter the  behavior 
of the arresting officer. As the trial court in 
this case stated: “I think the police officer 
[was] bound to arrest. I think he would [have 
been] derelict in his duty if he failed to arrest.” 
(“Excluding the evidence can in no way affect 
[the officer’s] future conduct unless it is to make 
him less willing to do his duty.”

The judgment of the Supreme Court of 
Arizona is therefore reversed, and the case is 
remanded to that court for proceedings not 
inconsistent with this opinion. It is so ordered.

When the Police Reasonably Believed That Authority to Enter 

Was Valid A good faith exception has been fashioned by the Court under the 
“ apparent authority” principle. In Illinois v. Rodriguez, 497 U.S. 117 (1990), the 
suspect, Rodriguez, was arrested in his apartment and charged with possession of 
illegal drugs that the police said were in plain view when they entered his apartment. 
The police gained entry into Rodriguez’s apartment with the assistance of a woman 
named Fischer, who told police that the apartment was “ours” and that she had 
clothes and furniture there. She unlocked the door with her key and gave the officers 
 permission to enter. In reality, Fischer had moved out of the apartment and therefore 
no longer had any common authority over it. The Court held that the consent given 
by Fischer was valid because the police reasonably and honestly believed, given the 
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circumstances, that she had authority to give consent, thus establishing the apparent 
authority principle as one of the good faith exceptions to the exclusionary rule.

When Police Action Was Based on a Law Later Declared Unconsti-

tutional In Illinois v. Krull, 480 U.S. 340 (1987), police officers entered the 
wrecking yard belonging to Krull without a warrant and found evidence of stolen 
vehicles. Such warrantless entry was authorized by state statute. The next day, how-
ever, a federal court declared the statute unconstitutional, saying that it permitted 
police officers too much discretion and therefore violated the Fourth Amendment. 
On appeal, the Court did not dispute the constitutionality of the statute, saying 
instead that the evidence obtained was admissible under the good faith exception to 
the exclusionary rule. The Court concluded that suppression is inappropriate when 
the fault is not with the police, but—as in this case—with the legislature.

Some legal scholars believe that the good faith exceptions to the exclusionary rule, as 
enunciated in the preceding cases, “will hasten the ultimate demise of the  exclusionary 
rule and weaken its application.” Others believe that these decisions should be inter-
preted and applied very narrowly—only to cases in which the police are not at fault or, 
if the mistake is by the police, when the mistake is honest and the officer’s belief in the 
legality of the act is reasonable. Despite all these rulings, there has been no indiscrimi-
nate application of the good faith exceptions to the  exclusionary rule. The more reason-
able view appears to be that the good faith exceptions have been and will continue to 
be applied cautiously by the Court. The belief by some law enforcement officers that 
courts will automatically admit evidence obtained  illegally as long as the officer believes 
in good faith that what he or she did was legal is  unsupported by case law.

The preceding paragraphs discuss the many good faith exceptions to the exclu-
sionary rule. Their facts vary, but in all these cases the police acted in good faith and 
their actions were reasonable. Let us now look at the three other categories of excep-
tion to the exclusionary rule.

THE INEVITABLE DISCOVERY EXCEPTION

The “inevitable discovery” exception says that evidence is admissible if the police 
can prove that they would inevitably have discovered it anyway by lawful means, 
regardless of their illegal action. The exception usually applies to instances when the 
evidence obtained is a weapon or a body. For example, while the police were taking 
a suspect back to Des Moines from Davenport, Iowa, where he surrendered, they 
induced him to tell them the location of the body of the girl they believed he had 
murdered by appealing to the suspect (whom the police addressed as “Reverend”), 
saying that it would be nice to give the deceased a Christian burial. The police did not 
directly question the suspect but instead asked him to “think it over.” The suspect led 
the police to the body of the murdered girl. Before the departure from Davenport, the 
suspect’s lawyer had repeatedly requested that no questioning take place during that 
drive. While conceding that the police violated the defendant’s right to counsel by 
encouraging him to discuss the location of the body, the Court nevertheless admitted 
the evidence on the grounds that the police would have discovered it anyway. At the 
time that the suspect was leading police to the body, searchers were approaching the 
actual location, so the body would inevitably have been found (Nix v. Williams, 467 
U.S. 431 [1984]).

Illinois v. Krull (1987)

Nix v. Williams (1984)
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An article in the FBI Law Enforcement Bulletin issues the following caution 
about the inevitable discovery exception: “Under the inevitable discovery doctrine, 
it is not sufficient to allege that the evidence could have been found in a lawful fash-
ion if some hypothetical events had occurred. It must be shown that the evidence 
inevitably would have been discovered.” The writer adds that “the inevitable dis-
covery exception ensures that the exclusionary rule does not go beyond that limited 
goal of deterring illegal police conduct by allowing into evidence those items that 
the police would have discovered legally anyway.”3 The inevitable discovery claim 
by the police is strengthened if the department has a policy about such searches that, 
if followed, would have led to the inevitable discovery of what was seized—as long 
as the policy is constitutional.

THE PURGED TAINT EXCEPTION

A third category of exceptions is based on the concept of purged taint. The “purged 
taint” exception applies when the defendant’s subsequent voluntary act dissipates the 
taint of the initial illegality. A defendant’s intervening act of free will is sufficient to 
break the causal chain between the tainted evidence and the illegal police conduct, so 
the evidence becomes admissible. For example, in one case, the police broke into a 
suspect’s house illegally and obtained a confession from him, but the suspect refused to 
sign it. The suspect was released on his own recognizance. A few days later, he went back 
to the police station and signed the confession. The Court said that the suspect’s act 
manifested free will and therefore purged the tainted evidence of illegality (Wong Sun v. 
United States, 371 U.S. 471 [1963]).

In a subsequent case, the Court clarified what it meant by the “purged taint” 
exception it created in Wong Sun, in effect saying it is not that simple. In Brown 
v. Illinois, 422 U.S. 590 (1975), the police arrested suspect Brown without probable 
cause and without a warrant. After receiving the Miranda warnings, he made two 
incriminating statements while in custody. During the trial, he moved to suppress the 
statements, but the motions were rejected by the trial court and Brown was convicted. 
The Illinois Supreme Court later held that although the arrest was  unlawful, the 
“statements were admissible on the ground that the giving of the Miranda  warnings 
served to break the causal connection between the illegal arrest and the giving of the 
statements, and petitioner’s act in making the statements was ‘sufficiently an act of 
free will to purge the primary taint of the unlawful invasion.’ ” On appeal, the U.S. 
Supreme Court disagreed and held the statement inadmissible, saying that, circum-
stances in the case considered, the confession had not been purged of the taint of the 
illegal arrest without probable cause.

To break the causal connection between an illegal arrest and a confession that is 
the fruit of the illegal arrest, the intervening event must be meaningful. For example, 
in another case, after an unlawful arrest, a suspect confessed to the  commission of a 
robbery. Even though the suspect received three sets of Miranda warnings and met 
briefly at the police station with friends prior to the confession, the Court said that 
these events were not meaningful and that the evidence obtained was therefore not 
admissible during the trial (Taylor v. Alabama, 457 U.S. 687 [1982]).

Key to understanding the purged taint exception to the exclusionary rule is 
whether the defendant’s subsequent voluntary act dissipated or negated the initial 
illegal act of the police. This is a subjective determination made by the court on a 

Wong Sun v. United 
States (1963)

Brown v. Illinois (1975)

Taylor v. Alabama (1982)



110  CHAPTER 4

case-by-case basis and does not lend itself to specific rules. For example, in the Wong 
Sun case, the Court held that the suspect’s subsequent act of going back to the police 
station and signing the confession sufficed to rid the confession of its initial illegality. 
But what if Wong Sun had come back an hour or a few hours later, instead of a few 
days later? Or, suppose it had been one day instead of a few days later—would his act 
have been considered one of free will sufficient to break the illegality?

By contrast, the Court held in the Taylor case that the intervening events (Taylor 
having been given three sets of Miranda warnings and meeting briefly with friends at 
the police station) between the unlawful arrest and the confession were not meaning-
ful enough to purge the taint of the initial illegal act of the police. What if the  meeting 
with friends had lasted for hours or days instead of just briefly? Would the purged 
taint exception have applied? In sum, whether the initial taint has been  sufficiently 
purged is a subjective judgment that may differ from one judge to another; there are 
no easy answers as to when the purged taint exception may apply.

THE INDEPENDENT SOURCE EXCEPTION

A fourth category of exceptions to the exclusionary rule is independent source. The 
“independent source” exception holds that evidence obtained is admissible if the 
police can prove that it was obtained from an independent source not connected 
with the illegal search or seizure (United States v. Crews, 445 U.S. 463 [1980]). In the 
Crews case, the Court said that the initial illegality (illegal detention of the suspect) 
could not deprive the prosecutors of the opportunity to prove the defendant’s guilt 
through the introduction of evidence wholly untainted by police misconduct.

For example, in another case, a 14-year-old girl was found in the defendant’s 
apartment during an illegal search. The girl’s testimony that the defendant had had 
sexual relations with her was admissible because she was an independent source 
that predated the search of the apartment. Prior to the search, the girl’s parents 
had reported her missing, and a police informant had already located her in the 
 defendant’s apartment (State v. O’Bremski, 423 P.2d 530 [1967]).

There are differences between the independent source and the purged taint 
 exceptions. Under the independent source exception, the evidence was obtained from 
a source not connected with the illegal search or seizure. Thus, although the evidence 

United States v. Crews 
(1980)

State v. O’Bremski (1967)

“The question whether a confession is the product 
of a free will under Wong Sun must be answered 
on the facts of each case. No single fact is dis-
positive. The workings of the human mind are 
too complex, and the possibilities of misconduct 
too diverse, to permit protection of the Fourth 
Amendment to turn on such a talismanic test. 
The Miranda warnings are an important factor, to 
be sure, in determining whether the confession is 

obtained by exploitation of an illegal arrest. But 
they are not the only factor to be considered. The 
proximity of the arrest and the confession, the 
presence of intervening circumstances, and, par-
ticularly, the purpose and flagrancy of the official 
misconduct are all relevant.”

SOURCE The majority opinion in Brown v. Illinois, 422 
U.S. 590 (1975).

IT IS DIFFICULT TO KNOW WHAT “PURGED TAINT” MEANSH I G H
L I G H T



 THE EXCLUSIONARY RULE  111

might be viewed as suspect, it is admissible because no illegality was involved (as 
when evidence was legally obtained before the police committed an illegal act). By 
contrast, under the purged taint exception, the evidence was obtained as a result of 
an illegal act, but the defendant’s subsequent voluntary act removes the taint of the 
initial illegal act (as in the Wong Sun case, in which the suspect went back to the 
police station and voluntarily signed the confession). The subsequent voluntary act, 
in effect, purges the evidence of its initial illegality.

WHEN THE RULE DOES NOT APPLY

The exclusionary rule is not applicable in all Fourth Amendment proceedings. There 
are eight situations or types of proceedings in which the rule does not apply, accord-
ing to court decisions. In these situations or proceedings, the evidence obtained is 
admissible in court:

Police violations of the “knock and announce” rule ■

Searches done by private persons ■

Grand jury investigations ■

Sentencing ■

Arrests based on probable cause that violate state law ■

Violations of agency rules ■

Noncriminal proceedings ■

Parole revocation hearings ■

This section looks at each of the above exceptions.

IN VIOLATIONS OF THE “KNOCK AND ANNOUNCE” RULE

The Court has held that violation of the “knock and announce” rule does not require 
exclusion of the evidence seized (Hudson v. Michigan, 547 U.S. 586 [2006]). In 
Hudson, the police obtained a warrant to search for drugs and  firearms in Hudson’s 
home. The police went there and announced their presence, but waited only 3–5 
seconds (the usual wait is 20–30 seconds) before opening the door and entering. 
Hudson moved during trial to suppress the evidence, saying that the premature entry 
by the police violated his Fourth Amendment rights. His motion was denied and he 
was convicted. On appeal, the Court rejected Hudson’s  argument, saying:

Violation of the warrant requirement sometimes produces incriminating evi-
dence that could not otherwise be obtained. But ignoring knock-and-announce 
can realistically be expected to achieve absolutely nothing except the  prevention 
of destruction of evidence and the avoidance of life-threatening resistance by 
occupants of the premises—dangers which, if there is even “ reasonable suspi-
cion of their existence,” suspend the knock and  announcement requirement 
anyway.

The Court added that there are other remedies available to defendants for viola-
tions of the knock-and-announce rule, such as civil lawsuits and seeking the discipline 
of erring officers.

Hudson v. Michigan 
(2006)
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IN PRIVATE SEARCHES

The Fourth Amendment’s prohibition against unreasonable searches and seizures 
applies only to the actions of governmental officials, so prosecutors may use evi-
dence illegally obtained by private individuals (by methods such as illegal wiretap or 
trespass) as long as the police did not encourage or participate in the illegal private 
search. In one case, the Court said that the Fourth Amendment’s “origin and his-
tory clearly show that it was intended as a restraint upon the activities of sovereign 
authority, and was not intended to be a limitation upon other than governmental 
agencies” (Burdeau v. McDowell, 256 U.S. 465 [1921]).

IN GRAND JURY INVESTIGATIONS

A person being questioned by the grand jury cannot refuse to answer questions 
on the grounds that the questions are based on illegally obtained evidence (such 
as  information from an illegal wiretap). The reason is that the application of the 
exclusionary rule in such proceedings would unduly interfere with the grand jury’s 
investigative function (United States v. Calandra, 414 U.S. 338 [1974]).

IN SENTENCING

Some lower courts have likewise permitted the trial judge to consider illegally 
obtained evidence in fixing sentences after conviction, even when the same evidence 
had been excluded during the trial because it was illegally obtained. During sentenc-
ing, they reason, a trial judge should consider any reliable evidence. The fact that it 
was obtained illegally does not necessarily affect its reliability. The evidence is not 
admissible, however, if state law prohibits its admission.

WHEN ARREST BASED ON PROBABLE CAUSE VIOLATES 

STATE LAW

In a 2008 case, the Court held that evidence seized after the police made an arrest that 
violated state law but was based on probable cause does not violate the exclusionary 
rule and is admissible at trial (Virginia v. Moore [06–1082] [2008]). In this case, the 
Virginia police received information that Moore was driving on a suspended license. 
Virginia state law specifically provides that for these types of minor offenses, no arrest 
was to be made by the police; instead, the suspect was to be issued a citation and sum-
mons to appear in state court at a later time. However, the police arrested Moore after 
the stop and obtained his consent to search his hotel room, which Moore gave. The 
search yielded 16 grams of crack cocaine. Moore was later charged with possession of 
cocaine and convicted. On appeal he claimed that the crack cocaine was not admis-
sible as evidence during his trial because the seizure violated his Fourth Amendment 
right since it violated state law. The Court disagreed, saying that although the arrest 
was against state law, such a violation did not constitute a violation of the Fourth 
Amendment because it was based on probable cause. Since it did not violate the 
Fourth Amendment, the evidence seized could be used during prosecution.

This case clarifies the extent of the exclusionary rule and adheres to the principle 
that not all police mistakes or illegal actions constitute a violation of the Fourth 
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Amendment that would lead to the exclusion of the evidence seized. There was no 
question that what the police did violated state law, but such violation did not mean 
Moore’s Fourth Amendment constitutional right was violated because the police had 
probable cause to make the arrest. Since the exclusionary rule applies only to viola-
tions of the Fourth Amendment, the evidence obtained was admissible. This does 
not mean that there are no consequences of police misbehavior when they violate 
state law. There could be punishment imposed by state law or agency policy for such 
violations, but the evidence seized is nonetheless admissible.

WHEN ONLY AGENCY RULES ARE VIOLATED

The evidence is admissible if the search violates an agency rule but not the Constitution 
(South Dakota v. Neville, 459 U.S. 553 [1983]). For example,  suppose police depart-
ment policy prohibits home searches without written consent. If an officer obtains 
evidence in the course of a home search without written consent, the exclusionary rule 
does not apply because written consent is not required under the Constitution for the 
search to be valid. The evidence is admissible unless it is  excludable under state statute 
or court decisions.

IN NONCRIMINAL PROCEEDINGS

The exclusionary rule applies only to criminal proceedings, not to proceedings such 
as civil or administrative hearings. Illegally obtained evidence may be  admissible 
against another party in a civil tax proceeding or in a deportation hearing. It may 
also be admissible in administrative proceedings, as when an employee is being 
 disciplined. For example, illegally obtained evidence may be admissible in cases in 
which a police officer is being investigated by the internal affairs division for violation 
of  departmental rules.

However, court decisions have established that even in administrative cases, there 
are instances when illegally obtained evidence may not be admitted. One is if state 
law or agency policy prohibits the admission of such evidence. Another is if the 
evidence was obtained in bad faith, as when evidence against a police officer under 
investigation is obtained illegally and for the purpose of establishing grounds for 
disciplinary action.

IN PAROLE REVOCATION HEARINGS

The Court has held that the exclusionary rule does not apply in state parole  revocation 
proceedings (Pennsylvania Board of Probation and Parole v. Scott, 524 U.S. 357 [1998]). 
In Scott, parole officers conducted what was later considered an invalid search because 
of the absence of reasonable suspicion to believe that a parole  violation had, in fact, 
occurred. The Court held that the exclusionary rule does not apply to parole revoca-
tion proceedings primarily because the rule does not apply “to  proceedings other than 
criminal trials” and because application of the rule “would both hinder the function-
ing of state parole systems and alter the traditionally flexible, administrative nature 
of parole revocation proceedings.” Although Scott involved parole revocation, there is 
good reason to believe that the exclusionary rule does not apply to probation revocation 
proceedings either, given the similar goals and functions of parole and probation.

South Dakota v. Neville 
(1983)

Pennsylvania Board of 
Probation and Parole v. 
Scott (1998)
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Officers of the San Francisco Police Department 
stepped up patrols in the Pacific Heights neigh-
borhood in response to special requests from 
residents. The homeowners became concerned 
over the recent rash of burglaries in their well-
 preserved neighborhood of historic homes.

Late in the evening of May 16, while patrol-
ling in Pacific Heights, Officer Y observed a white 
male emerge from behind a hedge and proceed to 
crawl in the eastward window of the residential 
home at 1423 McKinley Circle. Officer Y called 
for backup and advised the dispatcher that he 
would be investigating. Officer Y continued to 
watch the McKinley Circle home. He observed 
the same male subject exit the home through a 
side door. Officer Y watched the suspect approach 
a green sedan parked in front of the home. 
Officer Y confronted the suspect and placed him 
under arrest for burglary. Officer Y searched the 
suspect and recovered two marijuana cigarettes, a 
gold watch, and a car key from the suspect’s coat 
pockets. During this period the suspect tried to 
convince Officer Y that he lived at the residence, 
and had been forced to climb through a window 
because he had forgotten his house key. Officer Y 
ignored the suspect’s explanation.

Officer Y notified the dispatcher that he had 
a suspect in custody for burglary and possession 
of marijuana. Officer Y then turned his attention 
to the green sedan. He used the recovered key to 

open the sedan’s trunk. Upon opening the trunk, 
he immediately smelled fresh marijuana and saw 
a large number of plastic bags containing a green 
leafy substance he believed to be marijuana. Officer 
Y seized the marijuana and impounded the vehicle.

As a criminal justice student, evaluate the 
above scenario from the following two vantage 
points:

 1. Assume that the residence was broken into and 
that Officer Y established probable cause to 
believe that the suspect committed the crime.

Is Offi  cer Y’s arrest of the suspect lawful? ■

Is Offi  cer Y’s subsequent search of the suspect  ■

lawful, and is the evidence recovered from the 
suspect’s coat admissible in court?
Is Offi  cer Y’s search of the sedan lawful, and  ■

is the evidence recovered from the sedan’s 
trunk admissible in court?

 2. Assume that the suspect actually resides at the 
residence and that on this particular night 
he forgot his house key, which is why Officer 
Y observed him climbing through a window.

Is Offi  cer Y’s arrest of the suspect lawful? ■

Is Offi  cer Y’s subsequent search of the suspect  ■

lawful, and is the evidence recovered from the 
suspect’s coat admissible in court?
Is Offi  cer Y’s search of the sedan lawful, and  ■

is the evidence recovered from the sedan’s 
trunk admissible in court?

ARGUMENTS FOR THE RULE

Proponents make the following arguments in support of the exclusionary rule:4

1. It deters violations of constitutional rights by police and prosecutors. 
A number of studies and testimonies by police officers support this 
contention.

2. It manifests society’s refusal to convict lawbreakers by relying on official 
lawlessness—a clear demonstration of our commitment to the rule of 
law, which states that no person, not even a law enforcement official, is 
above the law.

THE EXCLUSIONARY RULEInAction
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3. It results in the freeing of the guilty in only a relatively small proportion 
of cases. A 1978 study by the General Accounting Office found that, of 
2,804 cases in which defendants were likely to file a motion to suppress 
evidence, exclusion succeeded in only 1.3 percent. Moreover, the same 
study reported that, of the cases presented to federal prosecutors for 
prosecution, only 0.4 percent were declined by the prosecutors because 
of Fourth Amendment search and seizure problems.5 In 1983, another 
study found that “only between 0.6 and 2.35 percent of all felony arrests 
are ‘lost’ at any stage in the arrest disposition process (including trials 
and appeals) because of the operation of the exclusionary rule.”6

4. It has led to more professionalism among the police and increased 
attention to training programs. Fear that evidence will be excluded has 
forced the police to develop greater expertise in their work.

5. It preserves the integrity of the judicial system, because the admission 
of illegally seized evidence would make the court a party to violations of 
constitutional rights.

6. It prevents the government, whose agents have violated the Constitution, 
from profiting from its wrongdoing. Somebody has to pay for the 
mistake—better it be the government than the suspect who has already 
been wronged.

7. It protects the constitutional right to privacy.

ARGUMENTS AGAINST THE RULE

Opponents, including justices of the Supreme Court, have opposed the exclusionary 
rule. Among their arguments are the following:

1. In the words of Justice Benjamin Cardozo, “The criminal goes free 
because the constable has blundered.” It is wrong to make society pay 
for an officer’s mistake—punish the officer, not society.

2. It excludes the most credible, probative kinds of evidence—fingerprints, 
guns, narcotics, dead bodies—and thereby impedes the truth-finding 
function of the courts.7

3. It discourages internal disciplinary efforts by law enforcement agencies. 
If police are disciplined when the evidence will be excluded anyway, 
they suffer a double setback.

4. It encourages police to perjure themselves in an effort to get the 
evidence admitted. Particularly in major cases, the police might feel that 
the end justifies the means—in other words, it is better to lie than to let 
a presumably guilty person go free.

5. It diminishes respect for the judicial process and generates disrespect for 
the law and the administration of justice.8

6. There is no proof that the exclusionary rule deters police misconduct. 
In the words of Chief Justice Warren Burger, “There is no empirical 
evidence to support the claim that the rule actually deters illegal conduct 
of law enforcement officials.”

7. Only the United States uses the exclusionary rule; other countries do not. 
Justice Scalia says, “[It] has been ‘universally rejected’ by other countries.”
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8.  It has no effect on those large areas of police activity that do not result 
in criminal prosecutions. If the police make an arrest or search without 
any thought of subsequent prosecution (such as when they simply want 
to remove a person from the streets overnight or when they confiscate 
contraband to eliminate the supply), they do not have to worry about 
the exclusionary rule, because it takes effect only if the case goes to trial 
and the evidence is used.

9.  The rule is not based on the Constitution; it is only an invention of the 
Court.9

10. It does not punish the individual police officer whose illegal conduct led 
to the exclusion of the evidence.

ALTERNATIVES TO THE RULE

The continuing debate about the exclusionary rule has produced several proposals 
to admit the evidence obtained and then to deal with the wrongdoing of the police. 
Among these proposals are the following:

An independent review board in the executive branch. ■  This proposal envisions a 
review board composed of nonpolice personnel to review allegations of violations 
of constitutional rights by the police. The problem with this alternative is that 
police oppose it because it singles them out among public officials for differential 
treatment. Moreover, they view outsiders as unlikely to be able to understand the 
 difficulties and dangers inherent in police work.
A civil tort action against the government. ■  This would mean filing an action 
 seeking damages from the government for acts by its officers. It poses real 
 difficulty for the plaintiff, who would have to shoulder the financial cost of the 
litigation. Most defendants do not have the resources to finance a civil case, 

“The Court-pronounced exclusionary rule . . . is 
distinctly American. When we adopted that rule 
in Mapp v. Ohio, 367 U.S. 643 (1961), it was 
‘unique to American Jurisprudence.’ Since then, a 
categorical exclusionary rule has been ‘ universally 
rejected’ by other countries, including those 
with rules prohibiting illegal searches and police 
misconduct, despite the fact that none of those 
countries ‘appears to have any alternative form of 
discipline for police that is effective in preventing 
search violations.’ England, for example, rarely 
excludes evidence found during an illegal search 

or seizure and has only recently begun  excluding 
evidence from illegally obtained confessions. 
Canada rarely excludes evidence and will only 
do so if admission will ‘bring the administration 
of justice into disrepute.’ The European Court 
of Human Rights has held that introduction of 
illegally seized evidence does not violate the ‘fair 
trial’  requirement in Article 6, Section 1 of the 
European Convention on Human Rights.”

SOURCE Dissenting opinion by Justice Antonin Scalia in Roper v. 
Simmons, 543 U.S. 551 (2005).

JUSTICE SCALIA SAYS THE EXCLUSIONARY RULE 
IS NOT USED IN OTHER COUNTRIES

H I G H
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particularly after a criminal trial. Moreover, low damages awards against police 
officers usually discourage the filing of civil tort actions except in egregious cases.
A hearing separate from the main criminal trial but before the same judge or jury. ■  
The purpose of the hearing is to determine if, in fact, the officer behaved illegally 
in obtaining the evidence used during the trial and, if so, to impose the necessary 
sanctions on the officer. Although this is the least expensive and most expedient 
alternative, its effectiveness is questionable. If the violation is slight, the judge or 
jury will not look with favor on what may be considered an unnecessary exten-
sion of the original trial. Furthermore, if the criminal trial ends in a conviction, 
the chances of the officer being punished for what he or she did become remote.
Adoption of an expanded good faith exception. ■  The final report of the Attorney 
General’s Task Force on Violent Crime in the late 1980s proposed a good faith 
exception different from and broader than that allowed by the Court in the 
Sheppard and Leon cases. The proposed good faith exception covers all cases 
in which the police would claim and can prove that they acted in good faith 
(not just when the magistrate issues an invalid warrant). It is based on two 
conditions: (1) The officer must allege that he or she had probable cause for 
the action in question, and (2) the officer’s apparent belief that he or she was 
acting legally must be a reasonable one. These are questions of fact that would 
be determined by the judge or jury. Opponents fear that this proposal would 
lead to more violations of rights using good faith as a convenient excuse. Good 
faith is a vague concept that is best determined on a case-by-case basis; it may 
therefore vary from one judge or jury to another. Opponents also maintain that 
this exception discourages training and rewards lack of knowledge. (The theory 
is that the more untrained and uninformed the police officer, the greater the 
claim to good faith his or her ignorance would permit.)
Adoption of the British system. ■  Under the British system, the illegally obtained 
evidence is admitted in court, but the erring officer is subject to internal 
departmental sanctions. The problem is that this system is not effective even 
in England, where the police system is highly centralized and generally has 
attained a higher level of professionalism. Internal discipline by peers has been 
and is a problem in U.S. policing; the public will most likely view this as an 
ineffective means of control.

THE FUTURE OF THE RULE

The debate on the exclusionary rule continues in some quarters, although the inten-
sity has receded. Proponents and opponents of the exclusionary rule range across a 
continuum, from the purists to the accommodationists. Proponents want the rule to 
remain intact and to be applied strictly, the way it was applied in the two decades after 
Mapp v. Ohio. Any concession is interpreted as widening the door that will  eventually 
lead to the doctrine’s demise. Others are not so unbending, agreeing instead to “logi-
cal” and “reasonable” exceptions. Some opponents are not satisfied with such victories 
as the Sheppard, Leon, and other cases involving the good faith exceptions. They want 
to scrap the rule completely and admit the evidence without reservation or subse-
quent sanctions. Still others feel that the exclusionary rule should be modified, but 
there is no consensus about what that modification should be.
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What, then, of the future? The controversy surrounding the exclusionary rule has 
abated, but the debate will not completely fade away. In view of the several exceptions 
carved out in Court decisions (as discussed in this chapter), the  exclusionary rule is 
no longer as controversial as it once was, nor is it as much a controlling force in law 
enforcement as when it first emerged. In the words of one observer: “The  exclusionary 
rule today is a shadow of that envisioned in Weeks. Ironically, the ‘deterrence rationale’ 
has been invoked to permit so many uses of  unconstitutionally seized evidence that 
the rule’s efficacy as a deterrent may well be diminished. Certainly,  unconstitutionally 
seized evidence can often be used to the government’s advantage.”10

During his time on the Supreme Court, Chief Justice Burger called for the rule’s 
abolition, calling it “conceptually sterile and practically ineffective.” Other justices 
have publicly expressed dissatisfaction with the rule and want it to be  abolished or 
modified. They have made some inroads, but chances of complete abolition appear 
remote. To paraphrase Mark Twain, reports concerning the demise of the  exclusionary 
rule are greatly exaggerated. It is here to stay.

Th ere are four exceptions to the exclusionary rule: good  ■

faith, inevitable discovery, purged taint, and indepen-
dent source.
Th e exclusionary rule does not apply in the following  ■

situations or types of proceedings: violations of the 
knock- and-announce rule, private searches, grand jury 
investigations, sentencing, arrests based on probable 
cause that violate state law, when only agency rules are 
violated, noncriminal proceedings, and parole revoca-
tion hearings.
Despite continuing debate, the exclusionary rule is here  ■

to stay.

Th e exclusionary rule states that evidence obtained by  ■

the police in violation of the Fourth Amendment right 
against unreasonable searches and seizures is not admis-
sible in court.
Th e purpose of the exclusionary rule is to deter police  ■

misconduct.
It is a judge-made rule designed to protect the Fourth  ■

Amendment right against unreasonable searches and 
seizures.
It excludes two kinds of evidence: that which is illegally  ■

seized and “fruit of the poisonous tree.”
Mapp v. Ohio ■  (1961) applied the exclusionary rule to 
state criminal cases.

SUMMARY

 4. What is the silver platter doctrine? Is it in use today?
 5. “Mapp v. Ohio is the most significant case decided by 

the Court on the exclusionary rule.” Is this statement 
true or false? Defend your answer.

 6. Distinguish between illegally seized evidence and the 
“fruit of the poisonous tree.” Give examples.

 7. “The exclusionary rule does not apply if the police 
seize evidence illegally but in good faith.” Is this state-
ment true or false? Explain your answer.

 8. What does Arizona v. Evans say? Is this case impor tant?

 1. What is the exclusionary rule? Does it apply only to 
violations of Fourth Amendment rights or also to vio-
lations of any constitutional right in the Bill of Rights 
(the first 10 amendments to the Constitution)?

 2. The purpose of the exclusionary rule is to deter police 
misconduct. Critics, however, say the exclusionary 
rule has failed to achieve that purpose. Do you agree? 
Why?

 3. Is the exclusionary rule a constitutional or a judge-
made rule? Can it be modified by the U.S. Congress 
through legislation?

REVIEW QUESTIONS
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 12. “A trial court judge admits evidence during trial that, 
on appeal, was held not to be admissible. The convic-
tion of the accused is automatically reversed.” Is this 
statement true or false? Support your answer.

 13. Are you in favor of or against the exclusionary rule? 
Justify your answer.

 9. Name at least four situations or types of proceed-
ings in which the exclusionary rule does not apply. 
Discuss each.

 10. What is the inevitable discovery exception to the 
exclusionary rule? Give an illustration.

 11. What is the purged taint exception to the exclusionary 
rule? Why is it difficult to apply?

later that Officer X had gone to the wrong apartment. 
The 911 call came from Apartment D, at the same 
street address, but the 911 dispatcher misheard the 
caller and sent the police to Apartment B by mistake. 
You are the judge during the trial. Will you admit or 
exclude the drugs seized? State your reasons.

 3. B and C, who for years were live-in lovers, had a big 
fight one night. C hastily moved out of the apartment 
they shared. A week later, C went to the police and 
told them that B, the boyfriend, was dealing drugs 
from his apartment. C said she no longer lived there 
but had a key to the apartment, that she had gone back 
there a couple of times, and that she and B were in the 
process of reconciling—none of which was true. C led 
the police to the apartment and opened it with her 
key. The police saw marijuana, amphetamines, and 
other illegal drugs in various places in the apartment. 
They seized all these drugs and introduced them later 
in court as evidence against B. You are the judge. 
Will you admit or exclude the evidence? Support your 
decision.

 1. Officer P searched the house of Citizen Q based on a 
warrant. He found five pounds of cocaine. P then asked 
Q if there were other drugs in his residence. Q replied, 
“I might as well tell you—I have other drugs in my 
car in the garage.” Officer P then went to the garage, 
searched the car, and found a pound of heroin and three 
illegal weapons. P seized all these. All seized evidence 
was later introduced in Q’s trial. Questions: (a) What is 
admissible in court? All, some, or none of the evidence? 
and (b) If any evidence is to be excluded, is the exclu-
sion based on “evidence illegally seized” or “fruit of the 
poisonous tree”? Give reasons for your answers.

 2. Officer X was sent by a radio dispatcher to Apartment 
B in a dilapidated building at 44 Magnolia Avenue 
because the dispatcher received an urgent 911 call 
from there that said somebody was being harmed. 
Officer X went to Apartment B at that address 
and heard somebody moaning and groaning inside. 
Officer X identified himself, demanded to be admit-
ted, was admitted, and saw illegal drugs all over the 
place. Officer X seized the illegal drugs. It turned out 
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WHAT YOU WILL LEARN

Stop and frisk are two separate acts, not one  ■

continuous act.

Stops and frisks require reasonable suspicion to be  ■

valid.

Terry v. Ohio ■  is the leading case on stop and frisk.

A stop has only one purpose: to determine if a  ■

criminal activity has taken place or is about to take 
place.

A frisk has only one purpose: officer protection. ■

Stops based on race alone are not valid, but lower  ■

courts disagree on whether race can be taken as one 
factor in determining reasonable suspicion for a stop.

Persons stopped by the police cannot be forced to  ■

answer questions but can be forced to identify 
themselves if this is authorized by state law.

A frisk should not automatically follow a stop; it is  ■

valid only if there is reasonable suspicion that a 
threat to officer safety exists.

A frisk that goes beyond a mere pat-down for  ■

weapons is illegal.

For legal purposes, stationhouse detention should be  ■

considered equivalent to an arrest.
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DETENTION

KEY TERMS

drug courier profile
fishing expedition
frisk
plain touch doctrine
racial profiling

reasonable suspicion
stationhouse detention
stop
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THE TOP 5 IMPORTANT CASES IN STOP AND FRISK 
AND STATIONHOUSE DETENTION

TERRY V. OHIO 1968 The police have the authority to 
stop a person even without probable cause as long as 
there is reasonable suspicion to believe that the person 
has committed a crime or is about to commit a crime. 
The person may be frisked if there is reasonable concern 
for officers’ safety.

FLORIDA V. ROYER 1983 Although the initial stop and 
questioning of a suspect who fell within the drug courier 
profile was valid, the subsequent conduct of the police 
was more intrusive than necessary to carry out the limited 
investigation permitted under stop and frisk.

MINNESOTA V. DICKERSON 1993 A frisk that goes 
beyond that allowed in Terry v. Ohio in stop and frisk 

cases is invalid. In this case, the search went beyond the 
pat-down search allowed by Terry because the officer 
“squeezed, slid, and otherwise manipulated the packet’s 
content” before knowing it was cocaine.

PENNSYLVANIA V. MIMMS 1997 A police officer may order 
the driver of a vehicle to step out of the vehicle after a 
routine stop even if the officer has no reasonable suspicion 
that the driver poses a threat to the officer’s safety.

ILLINOIS V. WARDLOW 2000 Presence in a high-crime 
area, combined with unprovoked flight upon observing 
police officers, gives officers sufficient grounds to 
investigate to further determine if criminal activity is 
about to take place.

CHAPTER OUTLINE

Stop and Frisk

Issue and Origin

The Leading Case

The Guidelines

Reasonable Suspicion Is Required

Two Separate Acts

The Stop

The Frisk

Stop and Frisk and Arrest Compared

Other Stop and Frisk Applications

Application to Motor Vehicles

Application to Weapons in a Car

Application to Residences

Stationhouse Detention

For Fingerprinting

For Interrogation

In this chapter, we deal with stop and frisk and stationhouse detention as forms of 
intrusion upon a person’s freedom. In these cases, no arrest can be made, because 

probable cause has not been established. However, what begins as a stop and frisk can 
quickly turn into an arrest if subsequent developments lead the police to conclude 
that probable cause has been established. Stops, frisks, and stationhouse detentions 
come under the Fourth Amendment but are not subject to the same constitutional 
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limitations as arrests, searches, or seizures and follow different rules. Stationhouse 
detentions are more intimidating than stops and frisks and are best considered arrests 
from a legal perspective even though they are less intrusive than arrests. To play it 
safe, the police should treat stationhouse detentions as subject to the same rules as an 
arrest (discussed in Chapter 6).

STOP AND FRISK

This section studies the issue and origin of stop and frisk law; Terry v. Ohio (1968), 
the leading case on the law; the guidelines officers must follow to make a legally valid 
stop and frisk; and the role of reasonable suspicion in valid stop and frisk cases.

ISSUE AND ORIGIN

One legal issue in policing is whether a police officer may stop a person in a public 
place (or in an automobile), question the person about his or her identity and activi-
ties at the time, and frisk the person for dangerous (and perhaps illegally possessed) 
weapons. A stop and a frisk are forms of searches and seizures and therefore come 
under the Fourth Amendment. But because they are less intrusive than an arrest, 
searches, or seizures, all the police need to conduct them is reasonable suspicion rather 
than probable cause.

Several states have passed stop and frisk laws that allow an officer, based on rea-
sonable suspicion rather than probable cause, to stop a person in a public place, ask 
questions to determine if the person has committed or is about to commit an offense, 
and frisk the person for weapons if the officer has reasonable concern for his or her 
own personal safety. Other states and some federal courts have upheld such practices 
in judicial decisions even without statutory authorization.

Both statutory and judicial approval of stop and frisk are justified on the concept 
that this practice does not constitute an arrest (although it comes under the Fourth 
Amendment) and therefore can be justified on less than probable cause.

THE LEADING CASE

One of the most important cases in law enforcement, and the landmark case that 
declared stop and frisk constitutional, is Terry v. Ohio, 392 U.S. 1 (1968). On 
October 31, 1963, a police detective observed two men on a street in downtown 
Cleveland at about 2:30 p.m. It appeared to the detective that the two men were 
“casing” a store. Each walked up and down, peering into the store window, and then 
both returned to the corner to confer. At one point, a third person joined them but 
left quickly. The detective observed the two men rejoin the third man a couple of 
blocks away. The detective then approached them, told them who he was, and asked 
for some identification. After receiving a mumbled response, the detective frisked the 
three men. Terry and one of the other men were both carrying handguns. They were 
tried and convicted of carrying concealed weapons.

On appeal, the Supreme Court held that the police have the authority to detain a 
person briefly for questioning even without probable cause to believe that the  person 

Terry v. Ohio (1968)
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has committed a crime. Such an investigatory stop does not constitute an arrest and is 
permissible when prompted by both (1) the observation of unusual conduct  leading 
to a reasonable suspicion that criminal activity is about to take place and (2) the abil-
ity to point to specific and articulable facts to justify that suspicion. After the stop, 
the officer may frisk the person if the officer reasonably suspects personal danger to 
himself or herself or to other persons. (Read the Case Brief to learn more details about 
this case.)

The last paragraph of the majority opinion in Terry v. Ohio sets the foundation 
and rules for stop and frisk: 

We . . . hold today that where a police officer observes unusual conduct which 
leads him reasonably to conclude in light of his experience that  criminal 
activity may be afoot and that the person with whom he is dealing may be 
armed and presently dangerous, where in the course of  investigating this 
behavior he identifies himself as a policeman and makes reasonable inquiries, 
and where nothing in the initial stages of the encounter serves to dispel his 
reasonable fear for his own or others’ safety, he is entitled for the protection 
of himself and others in the area to conduct a carefully limited search of 
the outer clothing of such persons in an attempt to discover weapons which 
might be used to assault him. Such a search is a reasonable search under the 
Fourth Amendment, and any weapons seized may properly be introduced in 
evidence against the person from whom they are taken.

THE GUIDELINES

Terry v. Ohio set the following guidelines, in sequence, to determine whether a stop 
and frisk is valid.

The Stop

Circumstances. ■  The police officer must observe unusual conduct that leads 
him or her reasonably to conclude, in the light of his or her experience, that 
(1) criminal activity is about to take place or has just taken place and (2) the 
 person with whom he or she is dealing may be armed and presently dangerous.
Initial police action. ■  In the course of investigating such behavior, the officer 
must (1) identify himself or herself as a police officer and (2) make reasonable 
inquiries.

The Frisk If the two foregoing requirements are satisfied, the officer, for his or 
her own protection and that of others in the area, may conduct a carefully limited 
search (pat-down) of the outer clothing of the person in an attempt to discover 
weapons that might be used to assault him or her. The guidelines given in Terry v. 
Ohio are usually translated into instructions in police manuals regarding the steps 
officers are to follow in stop and frisk cases:

1. Observe.
2. Approach and identify.
3. Ask questions.
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THE LEADING CASE ON STOP AND FRISK

Facts: Police detective McFadden observed 
two men on a street in downtown Cleveland at 
approximately 2:30 p.m. on October 31, 1963. 
It appeared to McFadden that the two men (one 
of whom was the petitioner, Terry) were “casing” 
a store. Each walked up and down, peering into 
the store window, and then both returned to 
the corner to confer. At one point, a third man 
joined them but left quickly. After McFadden 
observed the two rejoining the same third 
man a couple of blocks away, he approached 
them, told them who he was, and asked them 
for identification. After receiving a mumbled 
response, McFadden frisked all three men. 
Terry and one of the other men were carrying 
handguns. Both were tried and convicted of 
carrying concealed weapons. They appealed.

Issue or Issues: Is stop and frisk valid under the 
Fourth Amendment? Yes.

Holding: The police have the authority to detain a 
person briefly for questioning even without prob-
able cause to believe that the person has committed 
a crime. Such an investigatory stop does not consti-
tute an arrest and is permissible when prompted by 
both the observation of unusual conduct leading to 
a reasonable suspicion that criminal activity may be 
afoot and the ability to point to specific and articu-
lable facts to justify that suspicion. Subsequently, 
an officer may frisk a person if the officer reason-
ably suspects that he or she is in danger.

Case Significance: The Terry case made clear 
that the practice of stop and frisk is valid. 
Prior to Terry, police departments regularly 
used stop and frisk either by law or by judicial 
 authorization. But its validity was doubtful 

because the practice is based on reasonable sus-
picion instead of probable cause, which is neces-
sary in arrest and search cases. The Court held 
that stop and frisk is constitutionally permissible 
despite the lack of probable cause for either a full 
arrest or a full search and despite the fact that 
a brief detention not amounting to a full arrest 
is a seizure, requiring some degree of protection 
under the Fourth Amendment.

Excerpts from the Decision: The Fourth Amend-
ment provides that “the right of the people to 
be secure in their persons, houses, papers, and 
effects, against unreasonable searches and sei-
zures, shall not be violated.” This inestimable 
right of personal security belongs as much to 
the citizen on the streets of our cities as to the 
homeowner closeted in his study to dispose of 
his secret affairs. . . . We have recently held that 
“the Fourth Amendment protects people, not 
places,” Katz v. United States, 389 U.S. 347, 351 
(1967), and wherever an individual may harbor 
a reasonable “expectation of privacy,” id., at 361 
(Mr. Justice Harlan, concurring), he is entitled to 
be free from unreasonable governmental intrusion. 
Of course, the specific content and incidents of 
this right must be shaped by the context in which 
it is asserted. For “what the Constitution forbids 
is not all searches and seizures, but unreasonable 
searches and seizures.” Elkins v. United States, 
364 U.S. 206, 222 (1960). Unquestionably, 
petitioner was entitled to the protection of the 
Fourth Amendment as he walked down the street 
in Cleveland. . . . The question is whether in all 
the circumstances of this on-the-street encounter, 
his right to personal security was violated by an 
 unreasonable search and seizure.

Terry v. Ohio, 

392 U.S. 1 (1968)
C A S E 
BRIEF

If the answers do not dispel the officers’ concern for safety, they then follow this 
procedure:

1. Conduct a pat-down of the outer clothing.
2. If a weapon is felt, confiscate it and arrest the suspect (optional).
3. Conduct a full body search after the arrest (optional).
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If, in the course of a frisk under these circumstances, the officer finds a dangerous 
weapon, he or she may seize it, and the weapon may be introduced into evidence 
against the party from whom it was taken.

An example taken from the Law Officer’s Pocket Manual goes like this: An officer 
observes two men loitering outside a bank in broad daylight. The men confer several 
times in front of the bank, looking through the bank’s windows. Each wears a topcoat 
although it is a warm day. One of the suspects goes to a car parked directly across from 
the bank and sits behind the wheel. As the bank guard leaves the bank, the second 
suspect starts to head into the bank. The officer can then stop the suspect, identify 
himself or herself, ask for an explanation of the suspect’s conduct, and then frisk the 
suspect if the answers do not alleviate the officer’s suspicions. There is reason, based 
on the officer’s experience, to believe that criminal activity is about to take place, that 
the suspects are likely to be armed, and that they pose a threat to public safety.1

REASONABLE SUSPICION IS REQUIRED

For the stop and frisk to be valid, there must be reasonable suspicion to stop and rea-
sonable suspicion to frisk. The term reasonable suspicion has not been defined with 
precision by the Court. In one case, however, the Court said, “Reasonable suspicion 
is a less demanding standard than probable cause not only in the sense that reasonable 
suspicion can be established with information that is different in quantity or content 
from that required to establish probable cause, but also in the sense that reasonable 
suspicion can arise from information that is less reliable than that required to show 
probable cause” (Alabama v. White, 496 U.S. 325 [1990]). On a scale of certainty, 
reasonable suspicion ranks lower than probable cause but higher than mere suspicion. 
Note, however, that reasonable suspicion is what the Constitution requires. States, 
by legislation, may require a higher degree of certainty, like probable cause, even in 
stop and frisk cases.

To justify a stop, reasonable suspicion must be grounded on specific, objective 
facts and logical conclusions based on the officer’s experience. Such general consid-
erations as the high-crime nature of the area are no substitute for specific facts about 
the suspect or the suspect’s conduct.2 Reasonable suspicion cannot be based on a mere 
hunch (which has 0 percent certainty) or even a suspicion (which may have 10 percent 
certainty). Specific, objective facts are needed. In United States v. Arvizu, 534 U.S. 266 
(2002), the Court held that “in making reasonable suspicion determinations, review-
ing courts must look at the totality of the circumstances in each case to see whether the 
detaining officer has particularized an objective basis for suspecting wrongdoing.”

In Arvizu, the defendant argued on appeal that most of the ten factors relied 
upon by the border patrol agent to establish reasonable suspicion were not in them-
selves illegal. The Court rejected that argument, saying that the totality of the cir-
cumstances, not individual factors, was the test for reasonable suspicion. The Court 
then added that “this process allows officers to draw on their own experiences and 
specialized training to make inferences from and deductions about the cumulative 
 information available.” In an earlier case, the Court held that an appellate court 
that reviews, on appeal, the legality of police actions taken without a warrant should 
 conduct a de novo (new) review of the trial court’s finding on the ultimate issues 
of reasonable suspicion and probable cause and not simply rely on the trial court’s 
 findings (Ornelas et al. v. United States, 517 U.S. 690 [1996]).

Alabama v. White (1990)

United States v. Arvizu 
(2002)

Ornelas et al. v. United 
States (1996)
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TWO SEPARATE ACTS

Although the term stop and frisk implies that the two usually go together, they are 
actually two separate acts, each having its own legal requirements. They are therefore 
best understood if discussed separately.

THE STOP

A stop is justified only if the police officer has reasonable suspicion, in light of his or 
her experience, that criminal activity is about to take place or has taken place. A stop 
for anything else (such as to search for evidence) is illegal. For example, one officer 
stopped a suspect on the grounds that (1) the suspect was walking in an area that had 
a high incidence of drug traffic, (2) he “looked suspicious,” and (3) he had not been 
seen in that area previously by the officer. The Court held that these circumstances, 
although amounting to vague suspicion, did not meet the “reasonable suspicion based 
on objective facts” test, so the stop was unconstitutional (Brown v. Texas, 443 U.S. 47 
[1979]).

Note, however, that what starts as a stop may turn into a valid arrest if probable 
cause is suddenly established. For example, suppose that, while on patrol late one 
night in a neighborhood notorious for burglary, Officer P sees a person emerge from 
an alley carrying something bulky. Officer P asks him to stop, whereupon the person 
drops the bulky object and takes off running. Officer P would have probable cause to 
arrest that person because of the combination of circumstances.

The next sections examine several issues related to what constitutes a legally 
valid stop.

When Is a Stop a Seizure? The Fourth Amendment forbids unreasonable 
searches and seizures. Not all contacts with the police, however, constitute a seizure. 
For example, the mere asking of questions by the police does not constitute a seizure. 
The important question is, When is contact with the police a “stop” that constitutes 
a seizure under Fourth Amendment protection and therefore requires reasonable 

Brown v. Texas (1979)

In order to stop and detain someone under the 
Fourth Amendment, the U.S. Constitution 
requires that a law enforcement officer justify the 
stop on something more than a mere suspicion or 
hunch. The stop must be based on an articulable 
and reasonable suspicion that criminal activity is 
afoot. In developing and articulating reasonable 
suspicion, a profile [such as a drug courier profile] 
can be a useful tool in categorizing and  attaching 

particular significance to otherwise  innocent 
behavior. However, each decision to detain an 
individual must be judged on the individual 
facts available to an officer at the time of the 
stop, viewed in light of the officer’s training and 
experience.

SOURCE William U. McCormack. “Detaining Suspected Drug 
Couriers.” FBI Law Enforcement Bulletin ( June 1991), pp. 31–32.

THE REASONABLE SUSPICION REQUIREMENTH I G H
L I G H T
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suspicion, and when is it a “stop” that does not constitute a seizure under the Fourth 
Amendment? The Court has answered this question, saying, “We conclude that a 
person has been ‘seized’ within the meaning of the Fourth Amendment only if, in 
view of all of the circumstances surrounding the incident, a reasonable person would 
have believed that he was not free to leave” (United States v. Mendenhall, 446 U.S. 
544 [1980]).

Here, three phrases stand out: (1) “in view of all of the circumstances,” (2) “a rea-
sonable person,” and (3) “not free to leave.” In Mendenhall, federal  officers approached 
a suspect as she was walking through an airport concourse. They  identified them-
selves and asked to see her identification and airline ticket, which she  produced and 
the  officers inspected. She later alleged that what the officers did amounted to a 
seizure (a stop) that was illegal unless supported by  reasonable  suspicion. On appeal, 
the Court disagreed, saying that what happened in this case did not constitute a 
seizure.

The Court cited several circumstances in this case, including these:

The incident took place in a public concourse. ■

The agents wore no uniforms and displayed no weapons. ■

They did not summon the suspect to their presence but instead approached her  ■

and identified themselves as federal agents.
They requested, but did not demand to see, her ticket. ■

Merely approaching the suspect, asking her if she would show them her ticket, and then 
asking a few questions did not constitute a seizure under the Fourth Amendment.

In the same case, the Court gave examples of conduct by the police that might 
indicate a seizure, even if the person did not attempt to leave. These included the 
 display of a weapon, some physical touching by the officer, or the use of language 
or tone of voice indicating that compliance with the officer’s request might be 
 compelled. The Court then noted, “In the absence of some such evidence, other inof-
fensive contact between a member of the public and the police cannot, as a matter of 
law, amount to a seizure of that person.” In sum, circumstances determine whether 
contact with the police constitutes a seizure.

Does Unprovoked Flight Constitute Reasonable Suspicion? The 
Court has held that unprovoked flight upon observing police officers may constitute 
reasonable suspicion sufficient to justify a stop (Illinois v. Wardlow, 528 U.S. 119 
[2000]). In Wardlow, the respondent had fled upon seeing a caravan of police motor 
vehicles as the vehicles converged in an area in Chicago known for heavy narcotics 
trafficking. A police officer stopped him and then conducted a frisk for weapons 
because in the officer’s experience weapons were involved in that area of narcotics 
transactions. The officer found a handgun and arrested Wardlow.

On appeal of his conviction for use of an unlawful weapon by a felon, Wardlow 
maintained that the stop was invalid because his unprovoked flight upon seeing the 
police did not in itself constitute reasonable suspicion. The Court disagreed, holding 
that the action by the officer was valid because the flight in itself constituted reason-
able suspicion and therefore justified the stop. (The frisk itself was not an issue in 
the case, the assumption being that the subsequent frisk was valid.) The Court said 
that this case, “involving a brief encounter between a citizen and a police officer on 

United States v. Mendenhall 
(1980)

Illinois v. Wardlow (2000)
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a public street, is governed by Terry, under which an officer who has a reasonable, 
articulable suspicion that criminal activity is afoot may conduct a brief investiga-
tory stop.”

The unprovoked flight in Wardlow took place in an urban area of heavy  narcotics 
trafficking. Would the Court have decided differently had the unprovoked flight 
occurred in an affluent suburb or in any other place not known for drug traffick-
ing? The Court decision is unclear on this issue. Instead, the Court said: “Headlong 
flight—wherever it occurs—is the consummate act of evasion: it is not necessarily 
indicative of wrongdoing, but it is certainly suggestive of such.” The Court then added 
that “the determination of reasonable suspicion must be based on  commonsense 
judgments and inferences about human behavior.” Responding to the argument 
by Wardlow that the flight from the police was in itself an innocent act, the Court 
said: “This fact is undoubtedly true, but does not establish a violation of the Fourth 
Amendment. Even in Terry, the conduct justifying the stop was ambiguous and sus-
ceptible of an innocent explanation.” Thus the Court placed great emphasis on the 
unprovoked flight itself but then also mentioned the locale, saying: “In this case, 
moreover, it was not merely respondent’s presence in an area of heavy narcotics traf-
ficking that aroused the officers’ suspicion but his unprovoked flight upon noticing 
the police.” Given this language and the Court’s lack of a categorical statement, lower 
courts will likely render conflicting decisions on the issue of whether or not unpro-
voked flight alone, in the absence of other circumstances, constitutes reasonable sus-
picion. That issue may have to be clarified later by the Court.

Are Stops Based on Hearsay Information Valid? An investigative stop 
based on secondhand or hearsay information is valid. For example, in one case a 
police officer on patrol in a high-crime area received a tip from a person known 
to the officer that a suspect was carrying narcotics and had a gun. The officer 
approached the suspect’s parked automobile and ordered him to step out. When 
the suspect responded by rolling down his window, the officer reached into the 
car and removed a loaded pistol from the suspect’s waistband. The suspect was 
then arrested, and a subsequent search of the car led to the recovery of additional 
weapons and a substantial quantity of heroin. The Court rejected the defense’s 
contention that a stop and frisk cannot be based on secondhand information, 
 saying that the information from the known informant “carried enough indicia of 
reliability to  justify” the forcible stop of the suspect (Adams v. Williams, 407 U.S. 
143 [1972]).

Are Stops Based on Anonymous Tips Valid? The preceding case involved 
information obtained by the police from a known informant. But what if the tip is 
anonymous? The Court has ruled that an anonymous tip, corroborated by indepen-
dent police work, may provide reasonable suspicion to make an investigatory stop if 
it carries sufficient indicia of reliability (Alabama v. White, 496 U.S. 325 [1990]). 
In this case, the police received an anonymous telephone tip that a woman named 
White would leave a certain apartment at 3:00 p.m. in a brown Plymouth station 
wagon with a broken taillight, that she would be going to Dobey’s Motel, and that 
she would have cocaine in a brown attaché case. The police immediately proceeded 
to the apartment building, where they saw a vehicle matching the anonymous caller’s 
description. They then observed White leaving the building and driving the vehicle. 

Adams v. Williams (1972)
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The police followed her to Dobey’s Motel, where she consented to a search of her 
vehicle, which revealed marijuana. White was then arrested; a subsequent search 
found cocaine in her purse. She was tried and convicted.

On appeal, she sought suppression of the evidence, alleging that the search was 
illegal because the stop was not based on reasonable suspicion. The Court disagreed, 
saying that “standing alone, the tip here is completely lacking in the necessary indicia 
of reliability, since it provides virtually nothing from which one might conclude that 
the caller is honest or his information reliable and gave no indication of the basis for 
his predictions regarding White’s criminal activities.” However, “although it is a close 
question, the totality of the circumstances demonstrates that significant aspects of the 
informant’s story were sufficiently corroborated by the police to furnish reasonable 
suspicion.”

In a subsequent case, however, the Court held that an anonymous tip lacking 
indicia of reliability does not justify a stop and frisk (Florida v. J. L., 529 U.S. 266 
[1999]). In this case, the police responded to an anonymous tip that a young, black 
male, wearing a plaid shirt and carrying a gun, was standing with two companions 
at a bus stop. The officers went to the place, conducted a frisk, and found a gun in 
the pocket of the suspect’s pants. The defendant was convicted and appealed his 
 conviction, saying that the search was illegal. In a unanimous decision, the Court 
excluded the gun from evidence, holding that an anonymous tip that a person is 
 carrying a gun is not enough to justify a stop and frisk. More information is needed 
to establish reasonable suspicion.

In distinguishing this case from Alabama v. White, 496 U.S. 325 (1990), the 
Court said:

Here the officers’ suspicion that J. L. was carrying a weapon arose not 
from their own observations but solely from a call made from an unknown 
 location by an unknown caller. The tip lacked sufficient indicia of  reliability 
to provide reasonable suspicion to make a Terry stop: It provided no 
 predictive information and therefore left the police without means to test the 
informant’s knowledge or credibility.

Note that in this case the state of Florida and the federal government wanted Terry to 
be modified to create a “firearm exception” to the reasonable suspicion requirement. 

Florida v. J. L. (1999)

“Reasonable suspicion is a less demanding stan-
dard than probable cause not only in the sense 
that reasonable suspicion can be established 
with information that is different in quantity 
or content than that required to establish prob-
able cause, but also in the sense that reasonable 
suspicion can arise from information that is less 
reliable than that required to show probable 

cause. . . . Reasonable suspicion, like probable 
cause, is dependent upon both the content of 
information possessed by police and its degree 
of reliability. Both factors—quantity and qual-
ity—are considered in the ‘totality of the circum-
stances—the whole picture.’ ”

SOURCE Alabama v. White, 496 U.S. 325 (1990).

REASONABLE SUSPICION AS A REQUIREMENT IN POLICINGH I G H
L I G H T
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Under this exception, a tip alleging that the suspect had an illegal gun would have 
justified a stop and frisk even if reasonable suspicion did not exist. The Court refused 
to adopt this exception.

Is Information Based on a Flyer from Another Jurisdiction Enough 

for a Stop? The Court has decided that the police may stop a suspect on the 
basis of reasonable suspicion that the person is wanted for investigation in another 
jurisdiction (United States v. Hensley, 469 U.S. 221 [1985]). In this case, Hensley 
was wanted for questioning in connection with an armed robbery in St. Bernard, 
Ohio. The police circulated a “wanted” flyer to neighboring police departments. 
The police in nearby Covington, Kentucky, saw Hensley’s car a week later and, 
knowing that he was wanted for questioning, stopped him and discovered firearms 
in the car. He was later convicted in federal court of illegal possession of firearms. 
He appealed the conviction, claiming that the stop was illegal because there was no 
probable cause, so the evidence obtained should have been excluded.

In a unanimous opinion, the Court held that the police may act without a warrant 
to stop and briefly detain a person they know is wanted for investigation by a police 
department in another city. If the police have a reasonable suspicion, grounded in 
specific and articulable facts, that a person they encounter was involved in or is wanted 
for questioning in connection with a completed felony, then a “Terry-type” stop is per-
missible. Any evidence legally obtained as a result of that stop is admissible in court.

Are Stops Based on a Drug Courier Profile Alone Valid? A drug courier 
profile is a set of identifiers developed by law enforcement agencies describing the 
types of individuals who are likely to transport drugs. May a person who fits such a 
profile be stopped by the police on that basis alone? The Court has said that profiles 
are helpful in identifying people who are likely to commit crimes, but a drug courier 
profile alone does not justify a Terry-type stop. The facts, taken in totality, must 
amount to a reasonable suspicion (United States v. Sokolow, 490 U.S. 1 [1989]).

The emphasis is on the totality of circumstances. In this case, Sokolow purchased 
two round-trip tickets for a flight from Honolulu to Miami. The facts surrounding 
that purchase, known to Drug Enforcement Administration (DEA) agents, were as 
follows: (1) Sokolow paid $2,100 for two round-trip tickets from a roll of $20 bills; 
(2) he traveled under an assumed name that did not match his listed telephone num-
ber; (3) his original destination was Miami, a place known for illicit drugs; (4) he 
stayed in Miami for only 48 hours, although the flight from Honolulu to Miami and 
back took 20 hours; (5) he appeared nervous during his trip; and (6) he had luggage, 
but none was checked.

Because of these facts, which fit a drug courier profile developed by the DEA, 
Sokolow and his companion were stopped and taken to the DEA office at the airport, 
where their luggage was sniffed by a trained dog. Cocaine was found, and Sokolow 
was convicted of possession with intent to distribute. On appeal, the Supreme Court 
said that there was nothing wrong with the use of a drug courier profile in this case 
because the facts, taken together, amounted to reasonable suspicion that criminal 
conduct was taking place. The Court noted that whether the facts in this case fit a 
profile was less significant than the fact that, taken together, they established a reason-
able suspicion that justified a stop; therefore, the stop was valid.

United States v. Hensley 
(1985)

United States v. Sokolow 
(1989)
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Sokolow indicates that, although a drug courier profile is helpful, the totality of 
circumstances is more important in establishing reasonable suspicion. The Court 
noted that the activities of Sokolow, taken in isolation and individually, were consis-
tent with innocent travel, but taken together, they amounted to reasonable suspicion. 
There is nothing wrong with using drug courier profiles for a stop if the facts in a 
particular case, taken together, amount to reasonable suspicion. But the practice of 
using drug courier profiles alone to stop people, whether they are in airports or motor 
vehicles, is unconstitutional, according to the Court.

Are Stops Based on a Racial Profile Alone Valid? Stops based on 
racial profiles have generated intense controversy. Racial profiling occurs when 
any  government law enforcement agent stops a person on the basis of a set of 
 identifiers, one of which is race or ethnicity. The process is known in some places 
as stopping a person for DWB (driving while black) or DWH (driving while 
Hispanic). In airports it is known as stopping a person for FWA (flying while Arab). 
A report by the state attorney general in New York notes that “blacks and Hispanics 
are much more likely than whites to be stopped and frisked by New York City 
police  officers, often without legal reason.” The same report states that “blacks were 
stopped six times more often than whites, while Hispanics were stopped four times 
more often.”3

Are Stops Based on Race Alone Valid? The Court has not directly 
addressed this issue, but it is safe to say that stopping a motorist based on race alone is 
unconstitutional, because it violates the Equal Protection Clause. The more difficult 
question is whether race can be taken as one factor in the “totality of circumstances” 
when determining reasonable suspicion for a stop. Again, the issue has not been 
addressed by the Court, but courts of appeals differ.

The U.S. Court of Appeals for the Second Circuit has held that “police officers 
in Oneonta, New York, did not violate the Constitution when they tried to stop 
every black man in town in 1992 after a woman said she had been robbed in her 
home by a young black man.” The court questioned the police’s tactics but ruled 
that they did not constitute discriminatory racial profiling, because the officers were 
trying to find a suspect in a specific crime based on a description (Brown v. Oneonta, 
195 F.3d 111 [2nd Cir. 1999]). In an earlier case, the Sixth U.S. Circuit Court of 
Appeals held that race is a permissible factor to justify reasonable suspicion dur-
ing airport interdiction, based on facts known to the officer (United States v. Travis, 
62 F.3d 170 [6th Cir. 1995]).

By contrast, the Ninth U.S. Circuit Court of Appeals has ruled that “in most 
circumstances, law enforcement officials cannot rely on ethnic appearance as a factor 
in deciding whether to stop someone suspected of a crime,” adding that “because of 
the growth in the Hispanic population in the region (the San Diego, California, area), 
ethnicity was an irrelevant criterion for law officers to stop a person, unless there was 
other very specific information identifying the suspect.”4 The case involved three 
Mexicans who were stopped near San Diego by border patrol officers, based on a tip. 
The suspects were found to have bags of marijuana, a handgun, and ammunition. 
They were convicted and deported but later challenged their conviction, saying it 
was illegal because the border patrol had cited five factors in the decision to stop the 
suspects, “including a U-turn just before reaching an immigration checkpoint, other 

Brown v. Oneonta 
(2nd Cir. 1999)

United States v. Travis 
(6th Cir. 1995)
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suspicious behavior and their Hispanic appearance.” The court held that the stop was 
valid because of the presence of other factors but firmly rejected ethnic appearance as 
an acceptable criterion.

Racial profiling is banned by state law or police agency policy in many states. 
It is also banned in federal law enforcement, except for possible terrorism and other 
national security suspects. The practice of stopping a person for DWB (driving 
while black) or DWH (driving while Hispanic) occurs more often in stops involving 
motor vehicles and is discussed more extensively in Chapter 8, Motor Vehicle Stops, 
Searches, and Inventories.

Are Stops of Parolees without Suspicion Valid? Although stop and frisk 
requires reasonable suspicion, the Court has decided that stops and searches with-
out suspicion of parolees are valid (Samson v. California, 547 U.S. 843 [2006]). In 
Samson, a police officer stopped and searched a parolee on the street in San Bruno, 
California. The officer had no warrant and later admitted that the only reason for 
the stop was that he knew Samson was on parole. Subsequent search found meth-
amphetamines. Samson was arrested and charged with drug possession. He moved 
to exclude the evidence, saying that the search violated his Fourth Amendment 
right against unreasonable searches and seizures because the officer admitted he 
did not have any justification at all for the stop and subsequent search other than 
that he was on parole. The Court disagreed, saying that a parolee does not have an 
“expectation of privacy that society would recognize as legitimate.” It added that 
convicted criminals who are out of prison on parole are still in the legal custody of 
the Department of Corrections until the conclusion of their sentence. Moreover, a 
condition of his parole was that he consent to a suspicionless search of his person at 
just about any time. His status as a parolee and his written consent prior to release 
made the stop and subsequent search valid.

Can Stopped Suspects Be Forced to Answer Questions? A suspect who 
is stopped cannot be forced by the officer to reply to questions. In one case, the 
Court implied that, although the police have a right to approach any person and 
ask  questions, the person asked does not have any obligation to respond (Florida v. 
Royer, 460 U.S. 491 [1983]). Such a refusal, however, may give the officer sufficient 
justification to frisk because it may fail to dispel suspicions of danger. Such a refusal 

Samson v. California 
(2006)

Florida v. Royer (1983)

The Court has not addressed this issue directly, 
but it is safe to say that stopping a  motorist 
based on race alone is unconstitutional, because 
it violates the Equal Protection Clause of the 
Fourteenth Amendment, which prohibits 
 discrimination based on race. The more 

difficult question is whether race can be taken 
as one factor in the “totality of circumstances” 
when determining reasonable suspicion for 
a stop. This issue has not been addressed by 
the Courts, but courts of appeals appear 
to differ.

ARE STOPS BASED ON RACE ALONE VALID?H I G H
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may also be taken to help establish reasonable suspicion or probable cause, provided 
other circumstances are present.

Can a Stopped Person Be Forced to Identify Oneself? Some places have 
ordinances providing that “it shall be unlawful for any person at a public place to 
refuse to identify himself by name and address at the request of a uniformed police 
officer, if the surrounding circumstances are such as to indicate to a reasonable man 
that the public safety requires such identification.”5 Are these ordinances or laws 
valid? The Court recently answered this question, saying that the Fourth Amendment 
allows officers, pursuant to a stop and frisk, to require a person to provide his or her 
name, and that the person may be arrested for refusing to comply, but only under 
certain circumstances (Hiibel v. Sixth Judicial District Court of Nevada, et al., 542 
U.S. 177 [2004]).

In Hiibel, an officer asked a suspect if he had any identification. The man, 
 apparently intoxicated, refused and began taunting the officer by putting his hands 
behind his back and daring the officer to arrest him. The officer arrested the  suspect 
based on Nevada law that authorizes such arrests. The suspect later challenged the 
Nevada law, saying it violated his Fourth Amendment right against unreasonable 
searches and seizures and his Fifth Amendment right against self-incrimination. 
The Court rejected both challenges, saying that such laws in themselves are not 
 unconstitutional as long as they are not vague or overly broad. (Read the Case Brief 
to learn more about the Hiibel case.)

Hiibel v. Sixth Judicial 
District Court of Nevada, 
et al. (2004)

According to an article in the New York Times, 
police authorities in Oakland, California, “are 
taking a page from juvenile hall that has become 
increasingly popular nationwide: They have decided 
to call in the bad guys and tell them to knock it 
off. Or else.” The news item goes on to say that 
Oakland police “have drawn up a kind of criminal 
hit parade that includes the top 100 ‘persons of 
interest’ in the city, primarily ex-convicts, who the 
authorities believe are causing trouble and contrib-
uting to a climate of lawlessness.” The plan involves 
the police calling these persons into court and 
informing them “they must behave.” “We are going 
to tell them that we know they’ve been responsible 
for a number of things” in their neighborhood and 
that the police have been watching them, adding 
“we want you to change your life around. And if 
you don’t, you will suffer the consequences.”

The plan is called Operation Cease-Fire and 
is patterned on “an experiment that was first tried 
a decade ago in Boston, where law enforcement 
officials credit the straight-talk approach with 
helping sharply reduce the number of homicides 
within months.” In police circles, it is popularly 
known as the “Boston Miracle,” and caught the 
attention of police officers nationwide. It was 
later tried in Chicago, Los Angeles, and San 
Francisco.

 1. Is Operation Cease-Fire a variation of stop and 
frisk, or does it go beyond those actions?

 2. Do the police have reasonable suspicion to justify 
what they are doing?

 3. Is this practice constitutional or not?

SOURCE New York Times, August 22, 2006, p. 1.

OPERATION CEASEFIREH I G H
L I G H T
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THE LEADING CASE ON WHETHER THE POLICE 

CAN ARREST A PERSON WHO REFUSES 

TO GIVE HIS OR HER NAME

Hiibel v. Sixth Judicial 

District Court of Nevada, 

et al., 542 U.S. 177 (2004)

C A S E 
BRIEF

Facts: The Humbolt County Sheriff’s Office 
received a telephone call. The caller reported seeing 
a man assault a woman in a red and silver GMC 
truck on Grass Valley Road. When an officer 
arrived at the scene, he found a truck matching the 
description parked on the side of the road where 
the caller had described it. The officer observed 
skid marks in the gravel behind the vehicle, indi-
cating a sudden stop. The officer also observed a 
man standing by the truck and a woman sitting 
inside it. The officer approached the man and 
explained that he was investigating the report of 
an assault. The man appeared intoxicated. The 
officer asked if he had any identification, but the 
man refused to answer. After repeated requests and 
refusals to identify himself, the man began to taunt 
the officer by putting his hands behind his back 
and telling the officer to arrest him. After warning 
the man that he would be arrested if he refused to 
comply, the officer placed Hiibel under arrest pur-
suant to a Nevada law allowing officers to detain 
a person suspected of committing a crime to 
ascertain his or her identity. Nevada law states that 
“any person so detained shall identify himself, but 
may not be compelled to answer any other inquiry 
of any peace officer.”

Hiibel was convicted of obstructing and 
delaying a public officer in attempting to dis-
charge his duty because he refused to identify 
himself as required by Nev. Rev. Stat. § 171.123 
(2003). The Supreme Court of Nevada rejected 
his Fourth Amendment challenge to the con-
viction. Hiibel appealed to the U.S. Supreme 
Court, asserting violations of his Fourth and 
Fifth Amendment rights. Certiorari was granted.

Issue or Issues: Can a person be arrested for 
refusal to identify himself or herself to a police offi-
cer? Yes, but only under certain circumstances.

Holding: Requiring a suspect to disclose his or 
her name in the course of a stop and frisk does 
not violate the Fourth or the Fifth Amendment.

Case Significance: This case is significant 
because it resolves an important issue in law 
enforcement: whether or not the “stop and iden-
tify” laws that many jurisdictions have are consti-
tutional. An earlier California law that required 
a suspect to furnish an officer “credible and 
reliable” identification when asked to identify 
himself or herself was declared unconstitutional 
because of vagueness or overbreadth. What was at 
issue in this case was whether the Nevada “stop 
and identify” law, which is well worded, is con-
stitutional. The Nevada law provides as follows:

 1. Any peace officer may detain any person 
whom the officer encounters under circum-
stances which reasonably indicate that the 
person has committed, is committing[,] or is 
about to commit a crime.

 . . . 
 3. The officer may detain the person pursuant 

to this section only to ascertain his identity 
and the suspicious circumstances surround-
ing his presence abroad. Any person so 
detained shall identify himself, but may not 
be compelled to answer any other inquiry of 
any peace officer.

Hiibel claimed the law in itself violated his 
Fourth and Fifth Amendment rights, not sim-
ply because it was vague or overly broad (which 
would violate his Fourteenth Amendment right 
to due process). The Court rejected these claims, 
saying that the “Nevada statute is consistent with 
Fourth Amendment prohibitions against unrea-
sonable searches and seizures because it properly 
balances the intrusion on the individual’s inter-
est against the promotion of legitimate govern-
ment interest.” The alleged violation of the Fifth 
Amendment right against self-incrimination was 
also rejected by the Court, saying that the “Fifth 
Amendment prohibits only compelled testimony 
that is incriminating, and protects only against 
disclosures that the witness reasonably believes 

continued
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What Are the Reasonable Scope and Duration of a Stop? An inves-
tigatory stop must be temporary and not last any longer than necessary under the 
circumstances to achieve its purpose. Officers cannot detain a person for as much 
time as is convenient. This has been decided by the Court in a number of cases.

In one case, the Court held that a 90-minute detention of an air traveler’s luggage 
was excessive. In that case, the suspect’s luggage was detained long enough to enable 
a trained dog to sniff for marijuana. The Court decided that the initial seizure was 
justified under Terry v. Ohio but added that the 90-minute delay exceeded the permis-
sible limits of an investigative stop: “Although we decline to adopt any outside time 
limitation for a permissible Terry stop, we have never approved a seizure of the person 
for the prolonged ninety-minute period involved here and cannot do so on the facts 
presented by this case” (United States v. Place, 462 U.S. 696 [1983]).

In another case, the Court held that the removal of a detainee without his con-
sent from the public area in an airport to the police room in the airport converted the 
stop to an arrest. In this case, airport narcotics police stopped the suspect because he 
fit the drug courier profile. When the agents asked for and examined his ticket and 
driver’s license, they discovered that he was traveling under an assumed name. They 
then identified themselves as narcotics agents and told him that he was suspected of 
being a drug courier. Without his consent, they took him to a separate police room 
about 40 feet away from the main concourse. One officer sat with him in the room 
while another officer retrieved his luggage from the airline and brought it back to 
the room. The agents then asked the suspect if he would consent to a search of the 
suitcases. The suspect took out a key and unlocked one of the bags, which contained 
drugs.

The Court concluded that, although the initial stop and questioning were valid, 
the subsequent conduct of the officers was “more intrusive than necessary” to carry 
out the limited investigation permitted under stop and frisk; therefore, it constituted 

United States v. Place 
(1983)

could be used in a criminal prosecution or could 
lead to other evidence that might be so used.” In 
this case, “Hiibel’s refusal to disclose was not based 
on any articulated real and appreciable fear that his 
name would be used to incriminate him, or that it 
would furnish evidence needed to prosecute him.” 
He refused to identify himself “because he thought 
his name was none of the officer’s business,” and 
not because he feared subsequent prosecution; 
therefore, the Fifth Amendment right against self-
incrimination could not be successfully invoked.

Excerpts from the Decision: The Nevada statute 
is consistent with Fourth Amendment prohibi-
tions against unreasonable searches and seizures 
because it properly balances the  intrusion on 
the individual’s interests against the  promotion 

of legitimate government interest. Hiibel’s con-
tention that his conviction violates the Fifth 
Amendment’s prohibition on self-incrimination 
fails because disclosure of his name and identity 
presented no reasonable danger of incrimina-
tion. The Fifth Amendment prohibits only 
compelled testimony that is incriminating, and 
protects only against disclosures that the witness 
reasonably believes could be used in a criminal 
prosecution or could lead to other evidence 
that might be so reasonably used. In this case, 
[Hiibel’s] refusal to disclose his name was not 
based on any articulated real and appreciable 
fear that his name would be used to incriminate 
him, or that “it would  furnish a link in the chain 
of evidence needed to prosecute” him [internal 
cita tions omitted].
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an arrest. Because the police were interested mainly in gaining consent to search the 
suspect’s luggage, there was no need to isolate him to gain that consent (Florida v. 
Royer, 460 U.S. 491 [1983]).

In a third case, a certain Luckett was stopped for jaywalking. He was detained 
for longer than was necessary to write out a ticket because the police wanted to radio 
headquarters on an unsubstantiated hunch that there was a warrant for Luckett’s arrest. 
The court of appeals held that the duration of the stop was  unreasonable and that it 
turned the stop into an arrest. Because there was no basis at that time for an arrest, the 
detention was therefore unlawful (United States v. Luckett, 484 F.2d 89 [1973]).

In a fourth case, United States v. Sharpe, 470 U.S. 675 (1985), the Court found 
it reasonable for the police to detain a truck driver for 20 minutes. The driver was 
suspected of carrying marijuana in a truck camper. The length of the stop was due in 
part to the fact that the driver attempted to evade the stop, causing the two officers 
pursuing him to become separated. The officer who performed the stop therefore 
had to wait 15 minutes for his more experienced partner to arrive before making 
the search. Marijuana was found in the camper, and the driver was arrested. The 
Supreme Court held that, to determine whether a detention is reasonable in length, 
the court must look at the purpose to be served by the stop and the time reasonably 
needed to carry it out. It added that courts should refrain from second-guessing 
police officers’ choices, especially when the police are acting in a swiftly developing 
situation, as in this case. This case indicates that the reasonableness of a stop must 
take into account not just the length of time involved but the needs of law enforce-
ment as well.

In sum, it is difficult to state exactly how much time is sufficient for a valid stop. 
What we do know is that the Court uses this test: whether the stop is longer than 
necessary under the circumstances to achieve its purpose. If it is, the contact ceases to 
be a stop and becomes an arrest, which is invalid unless based on probable cause. This 
is determined by courts on a case-by-case basis, taking into account the circumstances 
surrounding the case.

Are Airport Stops and Searches Valid? Airplane passengers have for 
decades been subjected to stops and searches at airports. These have had few legal 
challenges, and those challenges have been rejected based on a variety of reasons. 
Stops and searches are presumably made with the consent of the passengers, who 
want to ensure their own safe air travel. A passenger who refuses is not allowed to 
board; hence, a self-enforcing process is involved. The procedure is also easily justi-
fied based on a compelling state interest, which is ensuring passengers safe travel. 
It is difficult to overcome the presumption that airport stops and searches result 
in passenger safety. These searches are also easily justified based on “special needs” 
rather than as a law enforcement activity. The Court has held in a number of cases 
that the Fourth Amendment does not apply rigidly to cases involving special needs. 
It may also be argued that airport searches are a form of administrative search with 
lower Fourth Amendment protection.

Some cases have addressed specific issues related to airport searches. In Torbet v. 
United Airlines, Inc., No. 01–55319 (9th Cir. 2002), the Ninth U.S. Circuit Court of 
Appeals held that airport security guards may conduct a random check of a traveler’s 
carry-on bag, even if the bag has passed through an X-ray scan at an airport without 
arousing suspicion that it contained weapons or explosives.

United States v. Luckett 
(1973)

United States v. Sharpe 
(1985)

Torbet v. United Airlines, 
Inc. (9th Cir. 2002)
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In United States v. Pulido-Baquerizo, 800 F.2d 899 (9th Cir. 1986), the Ninth 
Circuit also held that airline passengers who put their bags on an X-ray machine’s 
conveyor belt at a secured boarding area implied consent to a visual inspection and 
limited hand search of the bag if the X-ray scan is inconclusive about whether there 
are dangerous items in the bag. In effect, this decision says that consent to search by 
putting the bag on an X-ray machine also constitutes consent to search further.

Since 9/11, airport stops and searches have become more intense and intrusive. 
There are allegations of racial profiling and suspicions that some passengers are being 
singled out for FWA (flying while Arab). Even if proved to be true, legal challenges 
to this type of racial profiling may prove difficult because of serious and valid secu-
rity concerns. As long as terrorism fears continue to be a part of air travel, courts will 
likely allow practices that do not grossly violate constitutional rights.

What Degree of Intrusion Is Permissible? The investigative method used 
must be the least intrusive and the most reasonably available to verify or dispel the 
officer’s suspicion. Anything more intrusive makes the act invalid. Therefore, the 
greater the degree of police control over a detainee, the greater the likelihood that 
reviewing courts will impose the higher standard of probable cause. In the absence of 
some justification, the display of weapons by the police when making an investiga-
tive stop might turn a stop into an arrest. But the display of weapons in itself does 
not automatically convert a stop into an arrest.

Lower courts tend to look at the display of weapons on a case-by-case basis to 
determine if the stop has been converted into an arrest because of such a display of 
force. The Supreme Court has not clarified what amount of force, if any, can be used 
by the police in stop and frisk cases.

THE FRISK

A frisk is a pat-down for weapons. It can follow a stop, but only if there is nothing in 
the initial stages of the encounter that would dispel fears based on reasonable suspi-
cion about the safety of the police officer or others. A frisk has only one purpose: the 
protection of the officer or others. In Terry, the Court said:

When an officer is justified in believing that the individual whose suspicious 
behavior he is investigating at close range is armed and presently danger-
ous to the officer or to others, it would appear to be clearly unreasonable 
to deny the officer the power to take necessary measures to determine 
whether the person is in fact carrying a weapon and to neutralize the threat 
of  physical harm.

A frisk should take place after a stop only if justified by concerns of safety for 
the officer and for others. It is not an automatic consequence of a valid stop. For 
example, suppose X is stopped by a police officer late one night in a dimly lighted 
street on reasonable suspicion that X is about to commit an offense. The officer asks 
X questions to which X gives evasive answers, appearing uneasy and nervous. The 
officer may go ahead and frisk, because nothing in the initial encounter has dispelled 
his reasonable concern for his or others’ safety.

By contrast, suppose that after the stop and initial questioning, the officer 
becomes convinced that X in fact resides in a nearby apartment and is returning 

United States v.  Pulido-
Baquerizo (9th Cir. 1986)
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home from a trip to a nearby store to buy cigarettes. Then, the officer has no justifica-
tion to go ahead and frisk.

The Court has stated that the totality of circumstances (the whole picture) must 
be taken into account when determining the legality of a frisk. The detaining officers 
must have a specific, objective basis for suspecting the stopped person of criminal 
activity (United States v. Cortez, 449 U.S. 411 [1981]).

The legal requirement that an officer must have reasonable suspicion that his or 
her safety may be in jeopardy before frisking someone applies only to a frisk, not to 
a stop. This means that an officer does not need to have reasonable suspicion that a 
person is armed and dangerous before stopping a person. All the officer needs for a 
valid stop is reasonable suspicion that criminal activity is about to take place or has 
taken place.

This section looks at some of the other issues surrounding legally valid frisks.

What Is the Extent of the Frisk? A frisk must be limited initially to a pat-down 
of a person’s outer clothing, and only an object that feels like a weapon may properly 
be seized. The object may turn out not to be a weapon, but if it feels like one, the 
frisk is justified. Conversely, if the object does not feel like a weapon, it cannot be 
seized. For example, suppose that, after a valid stop based on reasonable suspicion, a 
police officer has a reasonable fear that the suspect may be armed. She then frisks the 
suspect and in the process feels something soft that cannot possibly be considered a 
weapon. She cannot legitimately seize the object in question. If seized, the object is 
not admissible as evidence in court, regardless of how incriminating it might be.

Confusion has arisen over the extent of a frisk after a stop because of the decision 
in United States v. Robinson, 414 U.S. 218 (1973). In the Robinson case, the Supreme 
Court held that a body search after an authorized arrest for driving without a permit 
is valid even when the officer admits that there was no possible danger to himself or 
herself and therefore no reason to look for a weapon. However, Robinson involved an 
arrest, not a stop and frisk, so arrest laws applied. Once the stop and frisk turns into 
an arrest based on probable cause, then the Robinson decision applies, and a body 
search may then be conducted. However, a frisk alone does not justify a body search, 
because its sole purpose is to protect the officer or others.

Use of force beyond a pat-down for weapons is likely to convert the contact into 
an arrest instead of a frisk. In United States v. Robinson, 949 F.2d 851 (6th Cir. 1991), 
the Court of Appeals for the Sixth Circuit said: “When actions by the police exceed 
the bounds permitted by reasonable suspicion, the seizure becomes an arrest and must 
be supported by probable cause.”

What Is Allowed during a Frisk? Minnesota v. Dickerson, 508 U.S. 366 
(1993), clarified the limits of what the police can or cannot do in the course of a 
frisk. In Dickerson, police officers in Minnesota, noticing a suspect’s evasive actions 
when approached, coupled with the fact that he had just left a building known for 
cocaine traffic, decided to investigate further. They ordered the suspect to submit 
to a frisk. The frisk revealed no weapons, but the officer conducting it testified later 
that he “felt a small lump in suspect’s jacket pocket.” Upon examining the lump 
with his fingers, the officer concluded it was crack cocaine. He then reached into the 
suspect’s pocket and retrieved what indeed turned out to be a small bag of cocaine. 
The suspect was convicted of possession of a controlled substance.

United States v. Cortez 
(1981)

United States v. Robinson 
(1973)

United States v. Robinson 
(6th Cir. 1991)

Minnesota v. Dickerson 
(1993)
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On appeal, Dickerson argued that the evidence should have been suppressed, 
because its seizure was illegal in that it went beyond a pat-down search for a weapon. 
The Supreme Court held that objects that police detect in the course of a valid 
 protective frisk under Terry v. Ohio may be seized without a warrant, but only if the 
officer’s sense of touch (“plain feel”) makes it immediately apparent that the object, 
although nonthreatening, is contraband, so that probable cause is present. In this case, 
however, the officer went beyond the lawful scope of Terry when, having  concluded 
that the object he felt inside the suspect’s jacket was not a dangerous weapon, he 
proceeded to “squeeze, slide, and manipulate it” in an effort to determine if it was 
contraband. Given the circumstances under which the evidence was obtained, the 
Court considered the evidence inadmissible.

Dickerson is significant because it clarifies what an officer may validly confiscate in 
the course of a frisk and under what circumstances. The Court held that what the officer 
did in this case was illegal because, even though he felt no danger to his  person during 
the frisk, he went ahead anyway and conducted a further search, saying, “I examined 
it with my fingers and it slid and it felt to be a lump of crack cocaine in cellophane,” 
which he then confiscated. Officers during a frisk have only one  justification for confis-
cating anything: they felt something that might reasonably be considered a weapon.

STOP AND FRISKInAction

Officer Y has been on the Providence police force 
for approximately six months. The past year has 
been a busy one for Officer Y: he completed the 
police academy, graduating second in his class; he 
completed an intense field-training program; and, 
although just a rookie, he is currently leading his 
department in arrest totals. Last month the Chief 
of Police recognized Officer Y’s hard work by pre-
senting him with an achievement award for mak-
ing a drug arrest in which he seized crack cocaine 
and marijuana from a suspect in Providence’s 
growing downtown business district.

The Providence Police Department has been 
deploying foot patrols in the downtown area 
to curb drug activity that has recently begun to 
plague the area. Business owners have started 
attending town meetings to voice concerns about 
the increased crime. Tonight, while on foot 
patrol, Officer Y arrested a suspect for drug pos-
session and recovered a stolen handgun from the 
same suspect.

According to Officer Y’s police report, he 
observed a lone male subject walking on the 
sidewalk approximately one block from where he 

made his previous arrest (the one that earned him 
his achievement award). The subject was wear-
ing all dark clothing. Officer Y confronted the 
lone subject and engaged him in conversation. 
The subject was evasive and refused to say why he 
was walking along the street. Officer Y asked the 
subject to submit to a “pat-down frisk” for officer 
safety, but the subject did not respond to this 
request. Officer Y conducted the pat-down frisk, 
during which he recovered a loaded handgun 
and five rocks of crack cocaine. The subject was 
placed under arrest and booked into jail pending 
felony criminal charges.

You are the on-duty sergeant tonight, and 
your responsibilities include reading and approv-
ing police reports. You have just finished reading 
Officer Y’s arrest report.

 1. Do you have any questions for Officer Y?
 2. Was the pat-down frisk legal?
 3. Did Officer Y have probable cause to place the 

subject under arrest?
 4. Will the seized evidence be admissible in court?
 5. Do you approve the report?
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A valid frisk can turn in an instant into a valid search if, in the course of the frisk, 
the officer has probable cause to think that the object is seizable. For example,  suppose 
Officer F frisks a suspect because she has reasonable grounds to believe that the suspect 
is carrying a weapon. While frisking, she feels something under the suspect’s  clothing, and 
although it does not feel like a weapon, the reasonable conclusion is that it is  contraband—
based on her experience as an officer in that area. Officer F may seize the item based 
on probable cause. In this case, the seizable nature of the object must be “immediately 
apparent” to the officer for the seizure to be valid. The Court in Dickerson said:

Although the officer was lawfully in a position to feel the lump in respondent’s 
pocket, because Terry entitled him to place his hands upon respondent’s jacket, 
the court below determined that the incriminating character of the object was 
not immediately apparent to him. Rather, the officer determined that the item was 
contraband only after conducting a further search, one not authorized by Terry or 
by any other exception to the warrant requirement. [emphasis added]

What Constitutes Plain Touch? Minnesota v. Dickerson is considered in many 
quarters to officially recognize the use of the plain touch (also known as “plain feel”) 
doctrine in law enforcement. For a long time, the Supreme Court has recognized the 
more popular “plain view” doctrine (discussed in Chapter 9), which holds that items 
in plain view are subject to seizure by officers because they are not protected by the 
Fourth Amendment. Although using the sense of touch has long been accepted by 
the courts as a way of establishing probable cause, the Dickerson case reiterated the 
Supreme Court’s recognition of this “variant” of the plain view doctrine. The plain 
touch doctrine states that “if the officer, while staying within the narrow limits of a 
frisk for weapons, feels what he has probable cause to believe is a weapon, contraband 
or evidence, the officer may expand the search or seize the object.”6

In Minnesota v. Dickerson, the search would probably have been considered valid 
if the officer had testified that, although what he touched did not feel like a weapon, 
it was immediately apparent to him, given his experience and the totality of circum-
stances, that the object was contraband.

Are “Fishing Expeditions” Allowed? The frisk cannot be used as a  fishing
expedition to see if some type of usable evidence can be found on the suspect. 

“Although the officer was lawfully in a position to 
feel the lump in respondent’s pocket, because Terry 
entitled him to place his hands upon respondent’s 
jacket, the court below determined that the incrim-
inating character of the object was not immediately 
apparent to him. Rather, the officer determined 
that the item was contraband only after conducting 

a further search, one not authorized by Terry or by 
any other exceptions to the warrant requirement. 
Because this further search of respondent’s pocket 
was constitutionally invalid, the seizure of the 
cocaine that followed is likewise unconstitutional.”

SOURCE Minnesota v. Dickerson, 508 U.S. 366 (1993).

THE LIMITS OF A FRISKH I G H
L I G H T
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Its only purpose is to protect the police officer and others in the area from pos-
sible harm. A frisk for any other reason is illegal and leads to the exclusion of any 
evidence obtained, regardless of how incriminating the evidence may be.

Because the sole purpose of a frisk is police protection, anything felt in the course 
of the frisk that does not feel like a weapon cannot legally be seized unless the  incrimi-
nating character of the object is “immediately apparent” to the officer, as discussed 
above. For example, suppose Officer X frisks a person because she suspects, after a 
valid stop, that the person is dangerous. In the course of the pat-down, Officer X 
feels a soft object in the person’s pocket that she thinks might be cocaine. If the 
object is confiscated based on that suspicion alone, the evidence is not admissible 
in court, because Officer X did not think that what she felt was a weapon, nor was 
it “ immediately apparent” to her that what she felt was cocaine, so she did not have 
probable cause to conduct a search. Suppose, however, that in the course of that frisk 
Officer X also comes across something that feels like a weapon. That weapon can be 
confiscated and the suspect arrested and then searched. If the cocaine is found in 
his pocket in the course of that search, that evidence is admissible because the frisk, 
which led to the arrest and subsequent search, is valid.

Is Consent to Frisk Based on Submission to Police Authority Valid?  
Consent to frisk that is not voluntary and intelligent is invalid. As in all search 
and seizure cases, consent must be obtained without coercion or intimidation. For 
example, suppose Officer P, after a valid stop but without fearing for his life, tells a 
suspect in an authoritative tone that he would like to conduct a frisk—to which the 
suspect accedes. Such a frisk is not valid because consent, if it was given at all, was 
likely an act of submission to police authority and therefore not voluntary or intel-
ligent. Validity would depend on how that alleged consent was obtained. The burden 
of proving that the consent was invalid lies with the person who gave the consent.

Can an Officer Frisk after a Stop without Asking Questions? In 
Terry v. Ohio, the Court stated:

Where in the course of investigating this behavior he identifies himself as a 
policeman and makes reasonable inquiries, and where nothing in the  initial stages 
of the encounter serves to dispel his reasonable fear for his own or  others’ safety, 

Although using the sense of touch has long been 
accepted by the courts as a way of establishing 
probable cause, the Dickerson case reiterated the 
Supreme Court’s recognition of this variant of the 
plain view doctrine. The plain touch doctrine states 
that “if the officer, while staying within the  narrow 
limits of a frisk for weapons, feels what he has 

probable cause to believe is a weapon, contraband 
or evidence, the office may expand the search or 
seize the object.” It differs from plain view in that 
what is used to determine probable cause is the 
sense of touch.

SOURCE Minnesota v. Dickerson, 508 U.S. 366 (1993).

THE PLAIN TOUCH DOCTRINEH I G H
L I G H T
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he is entitled for the protection of himself and others in the area to conduct a 
carefully limited search of the outer clothing of such  persons in an attempt to 
discover weapons which might be used to assault him. [emphasis added]

This can be interpreted to mean that reasonable inquiries are required before a 
frisk. There may be instances, however, when a frisk is justified without the officer 
having to ask questions right after the stop. This is likely to occur in cases where 
the officer has reasonable suspicion, even before questions are asked, that the 
person stopped poses a danger to him or her or others. The Court in Terry said 
that a frisk is justified if a “reasonably prudent man in the circumstances would be 
warranted in the belief that his safety or that of others was in danger.” The only 
possible exception is if state law requires the officer to make reasonable inquiries 
before conducting a frisk.

Does a Frisk Include Things Carried? Assume that X has been stopped 
and subsequently frisked. Is the frisk limited to patting down X for a weapon, or 
can luggage carried by X also be frisked? The Court has not directly addressed this 
issue, but there are reasons to believe that frisks of belongings (backpacks and other 
containers from which weapons may be easily retrieved and which are in the imme-
diate possession of the suspect) are likely justifiable. The burden, however, is on the 
officer to establish that the extended frisk was necessary for officer safety, meaning 
that the belonging was situated such that it constituted an immediate danger to the 
officer. Like other forms of searches, the frisk cannot be used as a fishing expedition 
for evidence.

STOP AND FRISK AND ARREST COMPARED

The concepts of stop and frisk and arrest can be confusing. Both involve a restriction 
of an individual’s freedom by the police, and both can lead to a similar result—the 
individual’s being charged with a crime. The distinctions between these two concepts 
need to be clearly understood; they are summarized in Table 5.1.

TABLE 5.1  ■ The Distinctions between Stop and Frisk and Arrest

Stop and Frisk Arrest

Degree of certainty needed Reasonable suspicion Probable cause

Extent of intrusion Pat-down for weapons Full body search

Purpose Stop: To prevent criminal activity 
Frisk: To ensure the safety of 
officers and others

To take the person into custody or 
to determine if a crime has taken 
place

Warrant Not needed Required, unless arrest falls under 
one of the exceptions

Duration No longer than necessary 
to achieve the purpose

In custody until legally released

Force allowed Stop: None
Frisk: Pat-down

Reasonable
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OTHER STOP AND FRISK APPLICATIONS

Stop and frisk law has been applied to cases involving motor vehicles, weapons in a 
car, and residences. This section looks at what Court decisions have said about each 
of these applications.

APPLICATION TO MOTOR VEHICLES

Motorists are subject to stop and frisk under the same circumstances as pedestrians. 
This means that motorists can be stopped only if there is reasonable or  articulable 
suspicion of possible involvement in an unlawful activity and may be frisked only 
if there is fear for the officer’s safety. After a vehicle is stopped, a police officer 
may  automatically order the driver to step out of the car even if the officer has no 
 reasonable suspicion that the driver poses a threat to the officer’s safety (Pennsylvania 
v. Mimms, 434 U.S. 106 [1977]).

In Pennsylvania v. Mimms, two police officers on routine patrol observed Mimms 
driving an automobile with an expired license plate. The officers stopped the vehicle 
for the purpose of issuing a traffic summons. One of the officers approached and 
asked Mimms to step out of the car and produce his owner’s card and operator 
license. When Mimms stepped out, the officers noticed a large bulge under his sports 
jacket. Fearing that it might be a weapon, one officer frisked Mimms and  discovered 
in his waistband a .38-caliber revolver loaded with five rounds of ammunition. 
Mimms sought to exclude the evidence during trial, claiming that it was obtained 
illegally because he was asked to step out for no justifiable reason.

On appeal, the Court rejected Mimms’s contention, saying that, once a police 
officer has lawfully stopped a vehicle for a traffic violation, he or she may order the 
driver to get out even without suspecting any other criminal activity or threat to the 
officer’s safety. Such an intrusion upon the driver is minimal. After the driver has 
stepped out, if the officer then reasonably believes that the driver may be armed and 
dangerous, the officer may conduct a frisk. Note, however, that although the author-
ity of an officer to ask a driver to step out of the car is automatic after a valid stop, a 
frisk after the driver gets out of the car is not automatic. It can be undertaken only if 
there is reasonable suspicion of a threat to the officer’s safety.

After a valid stop, an officer may look around the vehicle and confiscate seizable 
items in plain view under the plain view doctrine. Items that are not in plain view cannot 
be seized without probable cause. A search of the car may also be conducted after a valid 
consent. (Vehicle stops and searches are discussed more extensively in Chapter 8.)

Pennsylvania v. Mimms 
(1977)

“Motorists are subject to stop and frisk under the 
same circumstances as pedestrians. Moreover, a 
police officer may order the driver to step out of 
the car after a routine stop for issuance of a traffic 

ticket, even if the officer has no reasonable suspi-
cion that the driver poses a threat to officer safety.”

SOURCE Pennsylvania v. Mimms, 434 U.S. 106 (1977).

STOP AND FRISK OF MOTORISTSH I G H
L I G H T
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APPLICATION TO WEAPONS IN A CAR

The police may also conduct a brief search of the vehicle after a stop if the officer 
has a reasonable suspicion that the motorist is dangerous and that there might be a 
weapon in the vehicle to which the motorist may have quick access.7 If an officer has 
reasonable suspicion that a motorist who has been stopped is dangerous and may be 
able to gain control of a weapon in the vehicle, the officer may conduct a brief search 
of the passenger compartment even if the motorist is no longer inside the car. Such 
a search should be limited, however, to areas in the passenger compartment where a 
weapon might be found or hidden.

APPLICATION TO RESIDENCES

The Court has authorized the police practice of limited “protective sweeps” without a 
warrant while officers are conducting an in-house arrest of a suspect (Maryland v. Buie, 
494 U.S. 325 [1990]). This practice allows officers to go to other rooms in the house 
when making an arrest. Some observers consider this practice similar to a “frisk of a 
house.” In Buie, the Court held that protective sweeps are allowed under the  following 
conditions: (1) there must be “a reasonable belief based on specific and articulable facts 
that the area to be swept harbors an individual posing a danger to those on the arrest 
scene”; (2) the sweep must extend only to a “cursory inspection of those spaces where 
a person may be found”; and (3) the sweep must last “no longer than it takes to com-
plete the arrest and depart the premises.” In sum, the requirements for the protective 
sweep of a house during arrest are similar to the requirements for the frisk of a person 
after a valid stop.

STATIONHOUSE DETENTION

Like stop and frisk, stationhouse detention is a lesser limitation of freedom than 
arrest—but it is a greater limitation than the on-the-street detention in a stop and 
frisk. As the term suggests, stationhouse detention takes place in a police station, 
while stop and frisk usually takes place in the street or a public place. Stationhouse 
detention is used in many jurisdictions for obtaining fingerprints or photographs, 
ordering police lineups, administering polygraph examinations, and securing other 
identification or nontestimonial evidence.

This section looks at whether stationhouse detention can be used to obtain 
 fingerprints and for interrogations.

FOR FINGERPRINTING

In Davis v. Mississippi, 394 U.S. 721 (1969), a rape case involving 25 youths who were 
detained for questioning and fingerprinting when the only leads were a  general descrip-
tion and a set of fingerprints, the Supreme Court excluded the  evidence obtained from 
the fingerprints. But the Court also implied that  detention for  fingerprinting might 
be permissible even without probable cause to arrest. However, the Court made it 
clear that “narrowly circumscribed procedures” were required, including at least some 
objective basis for suspecting the person of a crime, a  legitimate investigatory purpose 

Maryland v. Buie (1990)

Davis v. Mississippi (1969)
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for the detention (such as fingerprinting), detention at a time not inconvenient for 
the subject, and a court order stating that adequate evidence existed to justify the 
detention.

In Hayes v. Florida, 470 U.S. 811 (1985), however, the Court held that reason-
able suspicion alone does not permit the police to detain a suspect at the police 
 station to obtain fingerprints. Therefore, when the police transported a suspect to 
the stationhouse for fingerprinting without his consent, probable cause, or prior 
judicial authorization, the detention violated the Fourth Amendment. Said the 
Court:

Our view continues to be that the line is crossed when the police, without 
probable cause or a warrant, forcibly remove a person from his home or other 
place in which he is entitled to be and transport him to the police station, 
where he is detained, although briefly, for investigative purposes. We adhere 
to the view that such seizures, at least where not under judicial supervision, 
are sufficiently like arrests to invoke the traditional rule that arrests may 
constitutionally be made only on probable cause.

Note, however, that in the Hayes case, the suspect was transported without his 
consent to a stationhouse for fingerprinting. Therefore, in cases where consent 
is obtained, probable cause should not be necessary. The problem is that courts 
 consider the confines of a stationhouse generally intimidating; therefore, volun-
tary and intelligent consent may later be a problem if the existence of probable 
cause is challenged. Should the officer rely on consent, it is best to make it clear to 
the  suspect that he or she is not under arrest, that he or she can leave at any time, 
and that the fingerprinting is purely voluntary. Moreover, the suspect’s signature 
on a waiver form, duly witnessed, strengthens the officer’s claim of voluntary and 
 intelligent consent.

In the same case, however, the Court said that field detention (as opposed to 
 stationhouse detention) for purposes of fingerprinting a suspect does not require prob-
able cause as long as (1) there is reasonable suspicion that the suspect has  committed 
a criminal act, (2) there is reasonable belief that the fingerprinting will either negate 
or establish the suspect’s guilt, and (3) the procedure is promptly effected.

FOR INTERROGATION

The Court has held that probable cause is necessary for a stationhouse detention 
accompanied by interrogation (as opposed to just fingerprinting) even if no expressed 
arrest is made. In Dunaway v. New York, 442 U.S. 200 (1979), the defendant was 
asked to come to police headquarters, where he received his Miranda warnings, was 
questioned, and ultimately confessed. There was no probable cause to arrest him, 
but there was some reason for the police to suspect him in connection with the crime 
being investigated. The Court held that the defendant was in fact arrested and not 
simply stopped on the street, so probable cause was required to take him to the police 
station. Because probable cause was lacking, the confession obtained could not be 
admissible in court. The Court added that the detention of Dunaway in this case 
was  indistinguishable from a traditional arrest because he was not questioned briefly 
where he was found but instead was transported to a police station and would have 
been physically restrained if he had refused to accompany the officers or had tried to 
escape from their custody.

Hayes v. Florida (1985)

Dunaway v. New York 
(1979)
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and (2) it must be the least intrusive action available to 
the offi  cer.
Th ere are two limitations on a frisk: (1) offi  cers cannot  ■

squeeze, slide, or manipulate felt objects during a  pat-
down; and (2) it cannot be used as a fi shing expedition 
for evidence.
Motor vehicles can be stopped only if there is reasonable  ■

suspicion of the occupants’ possible involvement in an 
unlawful activity; they may be frisked only if there is fear 
for the offi  cer’s safety.
Stationhouse detention for fi ngerprinting or interroga- ■

tion should be considered an arrest and subject to Fourth 
Amendment protection.

A stop is a police practice whereby a person is stopped in  ■

public and questioned.
A frisk is a pat-down for weapons. ■

Although often viewed as a single action, stop and frisk  ■

are best understood as two separate acts; each must be 
based on reasonable suspicion.
Stop and frisk are authorized by law or court decision. ■

Th e purpose of a stop is to prevent criminal activity or to  ■

respond if criminal activity has just taken place.
A frisk has one purpose—to protect offi  cers (or others).  ■

A frisk for any other purpose is illegal.
Reasonable suspicion is less certain than probable cause  ■

but more certain than mere suspicion; it must be based 
on specifi c, objective facts.
Th ere are two limitations on a stop: (1) it must be tempo- ■

rary and no longer than necessary to achieve its purpose; 

SUMMARY

 7. Terry v. Ohio is an important case in law enforcement. 
What did the Court say in this case, and why is it 
important?

 8. Distinguish between stop and frisk and an arrest.
 9. What does Minnesota v. Dickerson say about the scope 

and extent of what an officer can do during a frisk? 
This case also gives support to the “plain touch” 
 doctrine. What does that doctrine say?

 10. “A police officer who validly stops a motor vehicle can 
automatically ask the driver to get out of the vehicle 
and then frisk the driver.” Is this statement true or 
false? Justify your answer.

 1. When is a stop valid? What is its purpose?
 2. When is a frisk valid? What is its purpose?
 3. “An officer who makes a valid stop can automatically 

conduct a valid frisk.” Is this statement true or false? 
Explain your answer.

 4. What is reasonable suspicion? How does it differ from 
probable cause?

 5. Can race be taken into consideration at all in making 
stops and frisks? If not, why not? If yes, when?

 6. Assume you are stopped by the police for valid rea-
sons. Can you be forced to answer questions? Can you 
be forced to identify yourself? Explain your answer 
using decided cases.

REVIEW QUESTIONS

lights and siren, and pulled you over. From your read-
ing of Illinois v. Wardlow, was the stop valid? Defend 
your answer.

 2. X, a student, was stopped by the police, based on 
reasonable suspicion, after midnight in the suburbs 
of Los Angeles and detained for one hour. Was his 
detention valid? Give reasons for your answer.

 1. One night around midnight, while driving home from 
a birthday celebration at one of the downtown bars in 
Denver, you noticed that you were being followed by 
a police car for several blocks. Worried that you might 
have had a little too much to drink, you made a quick 
turn and tried to separate yourself from the police car. 
Based on this fact alone, the officer driving the police 
car immediately sped after you, turned on his flashing 

TEST YOUR UNDERSTANDING
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shabby and unkempt. You tell him to stop and ask him 
questions. The man is nervous and somewhat incoher-
ent but says he is a janitor in the building and has just 
gotten off work. You frisk him and recover bundles of 
crack cocaine from his pockets. Is this evidence admis-
sible in court under stop and frisk? Explain why.

 5. Officer P invited Y, a suspect in a robbery case, to 
come to the police station “to answer a few ques-
tions.” Suspect Y willingly accepted this invitation. Y 
was kept at the station for four hours, during which 
time he was fingerprinted. Were Y’s fingerprints legally 
obtained by the police? Support your answer.

 3. Y was stopped by the police at dawn in a Miami, Florida, 
suburb because he looked suspicious, was wearing heavy 
clothing although it had been a warm night, looked lost 
in the neighborhood, and acted nervous upon seeing the 
police. Was the stop valid? Analyze each of the reasons 
specified above and determine if, in and of themselves, 
they justify the stop. Would your answer be different 
or the same if all of these circumstances were taken 
together? Explain.

 4. You are a rookie university police officer who has been 
on the job for a couple of weeks. While patrolling the 
campus one evening, you see a man emerge out of a 
dark alley near one of the dormitories. The man appears 
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WHAT YOU WILL LEARN

There are different types of seizure under the Fourth  ■

Amendment, and an arrest is but one type.

The more intrusive the seizure, the greater is the  ■

protection given by the courts.

Whether a person has been seized or not is determined  ■

by the standard of a reasonable person under the same 
circumstances, not by the perception of a suspect or 
the police.

An arrest has four elements: seizure and detention,  ■

intention to arrest, arrest authority, and understanding 
by the arrestee.

There are specific requirements for arrests with a  ■

warrant and without a warrant.

The common law rules for felony arrests, misde mea- ■

nor arrests, and citizen’s arrests differ, but they are 
usually superseded by state law.

There are rules for what an officer can and cannot do  ■

after an arrest.

The Constitution requires that officers must knock  ■

and announce before making an arrest, but there are 
exceptions based on state law.

actual seizure
arrest
arrest warrant
bench warrant
blanket exceptions
capias
citation
citizen’s arrest
constructive seizure
deadly force

exigent circumstances
hot pursuit
John Doe warrant
neutral and detached 

magistrate
nondeadly force
protective sweep
punitive force
reasonable force
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THE TOP 5 IMPORTANT CASES IN ARRESTS 
AND USE OF FORCE

PAYTON V. NEW YORK (1980) In the absence of exigent 
circumstances or consent, the police may not enter a 
private home to make a routine warrantless arrest.

TENNESSEE V. GARNER (1985) It is constitutionally reason-
able for a police officer to use deadly force when the officer 
has probable cause to believe that the suspect poses a threat 
of serious physical harm, either to the officer or to others.

WILSON V. ARKANSAS (1995) The knock-and-announce 
rule is part of the Fourth Amendment’s requirement that 
searches and seizures be reasonable, but that rule is not 

rigid and is subject to exceptions based on law enforce-
ment interests.

ATWATER V. CITY OF LAGO VISTA (2001) An arrest for an 
offense not punishable with jail or prison time (in this 
case the maximum penalty set by law was a $50 fine) is 
constitutional.

BRIGHAM CITY, UTAH V. STUART (2006) Police may enter a 
home and make an arrest without a warrant “if they have 
objectively reasonable basis for believing that an occupant is 
seriously injured or imminently threatened with such injury.”

CHAPTER OUTLINE

The Broad Picture: Seizures of Persons

Arrests and the Fourth Amendment

Arrest: Just One Form of Seizure

Intrusiveness in Searches and Seizures of Persons

The Appropriate Test for Determining Seizure

Arrest Defined

Forced Detention and Arrest

The Length of Detention and Arrest

The Elements of an Arrest

Seizure and Detention

The Intention to Arrest

Arrest Authority

Understanding by the Arrestee

Arrests with a Warrant

When a Warrant Is Needed

The Issuance of a Warrant

The Contents of a Warrant

The Service of a Warrant

The Time of the Arrest

The Possession and Expiration of a Warrant

Other Legal Authorizations

Arrests without a Warrant

Felonies Committed in the Presence of Officers

Misdemeanors Committed in the Presence of Officers

Crimes Committed in Public Places

When Exigent Circumstances Are Present

When There Is Danger to the Officer
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Entering a Home without a Warrant

What the Police May Do after an Arrest

Search the Arrestee

Search the Area of Immediate Control

Search the Motor Vehicle

Search the Passenger Compartment of a Motor Vehicle

Use Handcuffs Subject to Departmental Policy

Monitor the Arrestee’s Movement

Search the Arrestee at the Place of Detention

What the Police Cannot Do during an Arrest

Enter Third-Party Residences

Strip or Cavity Search Without Reasonable Suspicion

Conduct a Warrantless Protective Sweep

Invite the Media to “Ride Along”

The Announcement Requirement

The General Rule

The Exceptions and Other Rules

Other Arrest Issues

Detaining a Suspect While Obtaining a Warrant

Arrests for Traffic Violations or Petty Offenses

Arrests for Offenses Not Punishable by Prison or Jail Time

Are Citizen’s Arrests Valid?

Arresting Illegal Immigrants without a Warrant

Disposition of Prisoners after Arrest

Booking

First Appearance before a Magistrate

Bail

Use of Force during an Arrest

What Governs Police Use of Force

Nondeadly versus Deadly Force

The Use of Nondeadly Force

The Use of Deadly Force

The Fourth Amendment to the U.S. Constitution provides that “The right of the 
people to be secure in their persons, houses, papers, and effects, against unrea-

sonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.” An arrest constitutes 
a “seizure” of a person, so the restrictions of the Fourth Amendment apply. Police 
officers must be well informed about the law of arrest, because successful prosecution 
usually depends on the legality of the arrest. If the arrest is legal, then searches of the 
arrestee and the area within his or her control are also legal; conversely, if the arrest is 
illegal, any evidence obtained thereafter is not admissible in court.

The validity of an arrest is determined primarily by federal constitutional stan-
dards, particularly the requirement of probable cause. An arrest, with or without a 
warrant, cannot be valid unless there is probable cause—as determined by federal 
constitutional standards. In seizures of persons (as distinguished from searches and 
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seizures of things), probable cause “exists if the facts and circumstances known to the 
officer warrant a prudent man in believing that the offense has been committed” and 
that the person being arrested committed it.

State laws that do not abide by constitutional standards are invalid, but state 
laws that give more rights to suspects or defendants than are required by the Fourth 
Amendment are valid. For example, traffic offenders may be constitutionally arrested 
if there is probable cause, but state law may prohibit the police from making an arrest 
and provide instead for the issuance of a citation for the offender to appear in court 
at a specified time and date.

THE BROAD PICTURE:  SEIZURES OF PERSONS

What happens when persons, rather than things, are seized? This section addresses 
what the Fourth Amendment says about the seizure of persons as opposed to seizure 
of things (discussed in Chapter 7). Both come under the Fourth Amendment, but 
the rules differ slightly.

ARRESTS AND THE FOURTH AMENDMENT

When analyzing the constitutionality of seizures under the Fourth Amendment, the 
first question should be whether in fact a seizure under the Fourth Amendment 
has occurred. If no such seizure has occurred, then the provisions of the Fourth 
Amendment do not apply, because those provisions apply only to “unreasonable 
searches and  seizures.” If a seizure did in fact occur, the question then becomes, What 
kind of seizure was it, and what kind of protection is given by the courts in that type 
of seizure?

Some contacts with the police are not considered seizures under the Fourth 
Amendment, because the degree of intrusiveness is minimal. For example, the fol-
lowing contacts do not enjoy the protection of the Constitution because they are not 
deemed seizures:

The police asking questions of people on the street to gather general information ■

The police asking a driver to get out of a car after being stopped  ■

(Pennsylvania v. Mimms, 434 U.S. 106 [1977])
The police boarding a bus and asking questions that a person is free to refuse to  ■

answer (Florida v. Bostick, 501 U.S. 429 [1991])
The police riding alongside a person “to see where he was going” ( ■ Michigan v. 
Chesternut, 486 U.S. 657 [1988]) and asking questions of witnesses to a crime

ARREST: JUST ONE FORM OF SEIZURE

Seizures of persons are usually associated with arrest, but arrest is only one form of seizure—
albeit one of the most intrusive. There are other intrusions into a person’s freedom 
that do not constitute arrest but nonetheless come under the protection of the Fourth 
Amendment. For example, stop and frisk, border searches, and roadblocks are seizures 
that come under the Fourth Amendment, but the constitutional requirements for 
these types of police actions differ from those for an arrest because they are lesser forms 
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of intrusion. The term seizure under the Fourth Amendment is therefore broader than 
the term arrest. Every arrest is a seizure, but not every seizure is an arrest.

In Brower v. Inyo County, 489 U.S. 593 (1989), the Court said that seizure 
“requires an intentional acquisition of physical control,” adding that a seizure for 
purposes of the Fourth Amendment “does not occur whenever there is a governmen-
tally caused termination of an individual’s freedom of movement . . . but only when 
there is governmental termination of freedom of movement through means intentionally 
applied ” (emphasis added).

INTRUSIVENESS IN SEARCHES AND SEIZURES OF PERSONS

This “top ten” list, with apologies to CBS’s David Letterman, is presented to illus-
trate the degrees of intrusiveness in search and seizure cases. As gathered from Court 
decisions, the intrusiveness of searches and seizures of persons under the Fourth 
Amendment can be ranked as follows (with 1 being the most intrusive and 10 the 
least intrusive):

 1.  Surgery to remove a bullet from a suspect’s chest (Winston v. Lee, 470 
U.S. 753 [1985])

 2.  Anal and cavity searches (Kennedy v. Los Angeles Police Department, 
887 F.2d 920 [9th Cir. 1989])

 3. Arrest (United States v. Santana, 427 U.S. 38 [1975])
 4.  Removal of blood in a hospital (Schmerber v. California, 384 U.S. 457 

[1966])
 5. Stationhouse detention (Hayes v. Florida, 470 U.S. 811 [1985])
 6. Stop and frisk (Terry v. Ohio, 392 U.S. 1 [1968])
 7.  Searches of a passenger’s belongings in motor vehicles (Wyoming v. 

Houghton, 526 U.S. 295 [1999])
 8.  Immigration and border searches (Au Yi Lau v. United States 

Immigration and Naturalization Service, 445 F.2d 217 [9th Cir. 1971])
 9. Vehicle stops in general (Carroll v. United States, 267 U.S. 132 [1925])
10.  Roadblocks to control the flow of illegal aliens (United States v. 

Martinez-Fuerte, 428 U.S. 543 [1976])

Brower v. Inyo County 
(1989)

Winston v. Lee (1985)

Kennedy v. Los Angeles 
Police Department 
(9th Cir. 1989)

United States v. Santana 
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Schmerber v. California 
(1966)

Hayes v. Florida (1985)

Terry v. Ohio (1968)

Wyoming v. Houghton 
(1999)

Au Yi Lau v. United 
States Immigration and 
Naturalization Service 
(9th Cir. 1971)

Carroll v. United States 
(1925)

United States v. Martinez-
Fuerte (1976)

THERE IS NO “BRIGHTLINE RULE AS TO WHEN A PERSON 
HAS BEEN SEIZED”

H I G H
L I G H T

No bright-line rule applicable to all investigatory 
pursuits can be fashioned. Rather, the appropri-
ate test is whether a reasonable man, viewing the 
particular police conduct as a whole and within 
the setting of all the surrounding circumstances, 
would have concluded that the police had in some 
way restrained his liberty so that he was not free 
to leave. As the Court stated: “The test is neces-
sarily imprecise because it is designed to assess the 

coercive effect of police conduct, taken as a whole, 
rather than to focus on particular details of that 
conduct in isolation. Moreover, what constitutes a 
restraint on liberty prompting a person to conclude 
that he is not free to ‘leave’ will vary, not only 
with the particular police conduct at issue, but also 
with the setting in which the conduct occurs.”

SOURCE Michigan v. Chesternut, 486 U.S. 567 (1988).
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This “top ten” list is merely illustrative and admittedly subjective. Individual 
perceptions differ about which type of search and seizure is more intrusive. Its 
 significance, however, lies in that it shows how, over the years, Court decisions 
have established a sliding scale of intrusion as well as a sliding scale of constitutional 
 protection. The more severe the intrusion, the greater is the protection given by the 
courts. For example, in Winston v. Lee, 470 U.S. 753 (1985), the Court held that 
a surgery (number 1 on the list) under general anesthetic to remove a bullet from 
a suspect’s chest for use as evidence cannot be undertaken even with probable cause 
and a judicial order (the highest possible form of protection in Fourth Amendment 
cases) unless there are compelling reasons. This is because such a procedure is highly 
intrusive and violates the Fourth Amendment. In contrast, roadblocks to control 
the flow of illegal aliens (number 10 on the list) do not need much protection 
under the Fourth Amendment, because they are not highly intrusive and there is a 
strong governmental interest involved (United States v. Martinez-Fuerte, 428 U.S. 
543 [1976]).

THE APPROPRIATE TEST FOR DETERMINING SEIZURE

Whose perception determines whether a person has in fact been seized? This ques-
tion is important because the perception of the police may be different from that 
of a suspect. For example, arrest may not be in an officer’s mind when detaining a 
suspect, but the suspect may feel that he or she is under arrest. Whose perception 
determines whether a person has been seized—that of the police or that of the person 
detained? The answer is neither. In a leading case, the Supreme Court held that the 
appropriate test to determine if a seizure has occurred is whether a reasonable person, 
viewing the particular police conduct as a whole and within the setting of all the sur-
rounding circumstances, would have concluded that the police had in some way restrained 
a person’s liberty so that he or she was not free to leave (Michigan v. Chesternut, 486 U.S. 
567 [1988]). In sum, it is the perception of a reasonable person based on a totality of 
circumstances.

The Court in Chesternut said that there can be no single clear, hard-and-fast rule 
applicable to all investigatory pursuits. In that case, after observing the approach 
of a police car, Chesternut began to run. Officers followed him “to see where he 
was going.” As the officers drove alongside Chesternut, they observed him pull a 
number of packets from his pocket and throw them on the ground. The officers 
stopped and seized the packets, concluding that they might be contraband (they were 
illegal narcotics). Chesternut was arrested, and a subsequent search revealed more 
illegal narcotics.

Chesternut was charged with felony narcotics possession and convicted. On 
appeal, he sought exclusion of the evidence, alleging that the officers’ investiga-
tory pursuit “to see where he was going” constituted a seizure under the Fourth 
Amendment. The Supreme Court rejected this contention, noting that Chesternut 
was not seized before he discarded the drug packets and that the activity of the officers 
in following him to see where he was going did not violate the Fourth Amendment. 
Therefore, the evidence was admissible.

In another case, Florida v. Bostick, 501 U.S. 429 (1991), without any suspicion 
and with the intention of catching drug smugglers, two uniformed law enforcement 
officers boarded a bus in Fort Lauderdale, Florida, that was en route from Miami to 
Atlanta. The officers approached Bostick and asked to see some  identification and his 

Michigan v. Chesternut 
(1988)

Florida v. Bostick (1991)
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bus ticket. The officers also asked Bostick for consent to search his bag and told him 
he could refuse consent. Bostick consented to the search of his bag, and cocaine was 
found. In court, he sought to suppress the evidence, alleging it was improperly seized. 
The Florida Supreme Court sided with Bostick, adopting an inflexible rule stating 
that the officers’ practice of “working the buses” was per se unconstitutional. On 
appeal, however, the Supreme Court held that the evidence seized was admissible.

The U.S. Supreme Court rejected the Florida rule, holding that the result of such 
a rule was that the police in Florida (as elsewhere) could approach persons at random 
in most places, ask them questions, and seek consent to search, but they could not 
engage in the same behavior on a bus. Rather, the Court said, “[T]he appropriate test 
is whether, taking into account all of the circumstances surrounding the encounter, a 
reasonable passenger would feel free to decline the officers’ requests or otherwise ter-
minate the encounter.” This was reemphasized by the Court in a later decision when 
it said that a seizure by the police of the person within the meaning of the Fourth and 
Fourteenth Amendments occurs only when, “taking into account all of the circum-
stances surrounding the encounter, the police conduct would have communicated 
to a reasonable person that he was not at liberty to ignore the police presence and go 
about his business” (Kaupp v. Texas, 583 U.S. 626 [2003]).

Who decides what is a “reasonable person” under this standard? The answer: 
the jury or judge that tries the case. The standard they use is subjective and can vary 
from one jury or judge to another. In United States v. Mendenhall, 446 U.S. 544 
(1980), the Court took the circumstances into consideration: “the threatening pres-
ence of several officers, the display of a weapon by an officer, some physical touching 
of the person or the citizen, or the use of language or tone of voice indicating that 
 compliance with the officer’s request might be compelled.”

ARREST DEFINED

An arrest is defined as the taking of a person into custody against his or her will 
for the purpose of criminal prosecution or interrogation (Dunaway v. New York, 
442 U.S. 200 [1979]). It occurs “only when there is governmental termination of 
freedom of movement through means intentionally applied” (Brower v. County of 
Inyo, 489 U.S. 593 [1989]). An arrest deprives a person of liberty by legal authority. 
Mere words alone do not normally constitute an arrest; there must be some kind 
of restraint. A person’s liberty must be restricted by law enforcement officers to the 
extent that the person is not free to leave on his or her own volition. It does not 
 matter whether the act is termed an “arrest” or a mere “stop” or “detention” under 
state law. The “ totality of circumstances” (judged by the standard of a reasonable 
person) determines whether an arrest has taken place or not.

This section looks at which actions constitute arrest and how long a person can 
be detained before a temporary detention becomes an arrest.

FORCED DETENTION AND ARREST

When a person is taken into custody against his or her will for purposes of criminal 
prosecution or interrogation, it is an arrest under the Fourth Amendment, regardless 
of what state law says. For example, suppose state law provides that a police officer 

Kaupp v. Texas (2003)

United States v. 
Mendenhall (1980)

Dunaway v. New York 
(1979)
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may “detain” a suspect for four hours in the police station for questioning without 
having “arrested” that person. If the suspect is, in fact, detained in the police station 
against his or her will, that person has been “arrested” under the Constitution and is 
therefore entitled to any rights given to suspects who have been arrested.

Conversely, no arrest or seizure occurs when an officer simply approaches a  person 
in a public place and asks if he or she is willing to answer questions—as long as the 
person is not involuntarily detained. A voluntary encounter between the police and a 
member of the public is not an arrest or a seizure. For example, there is no  seizure if 
an officer approaches a person who is not suspected of anything and,  without show 
of force or intimidation, asks questions of the person—who may or may not respond 
voluntarily.

THE LENGTH OF DETENTION AND ARREST

An important question is, How long can the suspect be detained, and how intrusive 
must the investigation be before the stop becomes an arrest requiring probable cause? 
The answer depends on the reasonableness of the detention and the intrusion. The 
detention must not be longer than that required by the circumstances, and it must 

WHAT THE POLICE MAY DO AFTER AN ARRESTInAction

Officer L makes a traffic stop after observing 
a driver fail to stop at a stop sign. Officer L 
 identifies the driver (Eugene Lawton) through his 
driver’s license, vehicle registration, and insurance 
paperwork. Officer L then performs a computer 
records check on Lawton and discovers a valid 
misdemeanor warrant for his arrest. Officer L 
places Lawton under arrest. Lawton states that 
he has the money to post bond for the warrant, 
but the money is at his home, which is just two 
houses away from the location of the traffic stop.

Having placed Lawton under arrest, Officer L 
conducts a search of the vehicle. After the vehicle 
search, Officer L receives approval from his 
supervisor to accept the “roadside” bond (in lieu 
of booking him to jail) from Lawton and accom-
panies Lawton to his residence to get the money 
for the bond. Officer L follows Lawton into the 
residence and into the master bedroom, where 
Lawton retrieves the money from a small strong-
box. Lawton counts the money and hands it to 
Officer L.

While standing in the master bedroom, 
Officer L glances over and notices a metal 
tray with rolling papers, a pair of hemostats 
(small medical clips, used to hold marijuana 
cigarettes), and a small amount of marijuana sit-
ting on top of the dresser. Officer L confiscates 
the drugs and related items and returns the bond 
money to Lawton, citing new criminal drug 
charges. Officer L then transports Lawton to 
the police station to be booked into jail on the 
warrant and drug  possession charges. Upon 
arrival at the station, Officer L searches 
Lawton.

 1. Is the search of Lawton’s vehicle lawful? 
Explain.

 2. Is the seizure of the drug evidence from the mas-
ter bedroom lawful? Explain.

 3. In your opinion, will the drug evidence be ad-
missible in court?

 4. Is the stationhouse search of Lawton lawful? 
Explain.
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take place by the “least intrusive means,” meaning that it must not be more than 
that needed to verify or dispel the officer’s suspicions. In the words of the Court in 
United States v. Sharpe, 470 U.S. 675 (1985): “In assessing whether a detention is 
too long to be justified as an investigative stop, we consider it appropriate to examine 
whether the police diligently pursued a means of investigation that was likely to con-
firm or dispel their suspicions quickly, during which time it was necessary to detain 
the defendant.” Detention for a longer period of time than is necessary converts a 
stop into an arrest.

In sum, a person has been seized if, under the totality of circumstances, a  reasonable 
person would not have felt free to leave. This rule applies to seizures of persons in  general, 
such as in stop and frisk, not just in arrest cases.

THE ELEMENTS OF AN ARREST

Four essential elements must be present for an arrest to take place:

Seizure and detention ■

Intention to arrest ■

Arrest authority ■

The understanding of the individual that he or she is being arrested ■

SEIZURE AND DETENTION

This first element of an arrest may be either actual or constructive. Actual seizure 
is accomplished by taking the person into custody with the use of hands or firearms 
(denoting use of force without touching the individual) or by merely touching the 
individual without the use of force. In contrast, constructive seizure is accomplished 
without any physical touching, grabbing, holding, or use of force; it occurs when the 
individual peacefully submits to the officer’s will and control.

Mere words alone do not constitute an arrest. The fact that a police officer tells 
a person, “You are under arrest,” is not sufficient. The required restraint must be 
accompanied by actual seizure or peaceful submission to the officer’s will and control. 
Furthermore, mere authority to arrest alone does not constitute an arrest. There must 
be either an actual or a constructive seizure. When neither takes place, no arrest takes 
place.

The case of California v. Hodari, 499 U.S. 621 (1991), illustrates the element 
of seizure and detention in an arrest situation. In that case, two police officers were 
patrolling a high-crime area of Oakland, California, late one night. They saw four 
or five youths huddled around a small red car parked at the curb. When the youths 
saw the police car approaching, they fled. Officer Pertoso, who was wearing a jacket 
with the word “POLICE” embossed on its front, left the car to give chase. Pertoso 
did not follow one of the youths, who turned out to be Hodari, directly; instead, he 
took another route that brought them face to face on a parallel street. Hodari was 
looking behind himself as he ran and did not turn to see Officer Pertoso until they 
were right in front of each other—whereupon Hodari tossed away what looked like 
a small rock. The officer tackled Hodari and recovered the rock, which turned out to 
be crack cocaine.

United States v. Sharpe 
(1985)

California v. Hodari 
(1991)
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The issue brought to the Supreme Court on appeal was whether Hodari had been 
seized within the meaning of the Fourth Amendment, thus necessitating a warrant, when 
he dropped the crack cocaine. The Court said no and admitted the evidence, saying:

To constitute a seizure of the person . . . there must be either the application 
of physical force, however slight, or where that is absent, submission to the 
officer’s “show of authority” to restrain the subject’s liberty. No physical force 
was applied in this case, since Hodari was untouched by [Officer] Pertoso 
before he dropped the drugs. Moreover, assuming that Pertoso’s pursuit 
constituted a “show of authority” enjoining Hodari to halt, Hodari did not 
comply with that injunction and therefore was not seized until he was tack-
led. Thus, the cocaine abandoned while he was running was not the fruit of 
a seizure . . . and his motion to exclude evidence of it was properly denied.

To summarize, there was no seizure because no physical force (actual seizure) had 
been applied prior to the suspect’s tossing away the crack cocaine, nor had the suspect 
voluntarily submitted to the authority of the officer (constructive seizure).

THE INTENTION TO ARREST

The second element is intention to arrest. In the words of one police manual, “You 
have made an arrest as soon as you indicate by words or action your intention to 
take the person to the police station or before a judicial officer, or otherwise to take 
him into custody.”1 In this case, the intention to arrest is clear because it is either 
expressed or clearly implied in the officer’s action.

Without the requisite intent, there is no arrest even if a person is temporarily 
stopped or inconvenienced. For example, no arrest occurs when an officer pulls over a 
motorist to issue a ticket, asks a motorist to step out of his or her car, stops a  motorist 
to check his or her driver’s license, or stops a person to warn of possible danger. In 
these cases, there may be a temporary deprivation of liberty or a certain amount of 
inconvenience, but there is no intent by the police officer to take the person into 
custody; therefore, there is no arrest.

The requirement of intention to arrest is hard to prove because it exists only in 
the mind of the police officer. There are cases, however, in which actions clearly indi-
cated that the officer intended to take the person into custody, even though intent to 
arrest was later denied by the officer. For example, when an officer places handcuffs 
on a suspect, the intent to arrest likely exists even if the officer denies such intent. In 
short, “actions speak louder than words.”

When it is not clear from the officer’s actions whether there was an intent to 
arrest, the Supreme Court has said that “a policeman’s unarticulated plan has no 
 bearing on the question whether a suspect was ‘in custody’ at a particular time” 
(Berkemer v. McCarty, 468 U.S. 420 [1984]). The test is the interpretation of a 
reasonable person, regardless of what the officer had or did not have in mind. For 
example, Officer P invites a suspect to the police station for interrogation about a 
murder. The officer does not inform the suspect that she is free to leave; neither 
does the officer allow the suspect, upon her request, to leave prior to the end of the 
interrogation. The officer later testifies that he had no intention to arrest the suspect 
and that he merely wanted to “ask a few questions.” Under the Fourth Amendment, 
however, that suspect had been arrested because a reasonable person under the same 
circumstances would likely conclude that an arrest had been made.

Berkemer v. McCarty 
(1984)
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ARREST AUTHORITY

The third element of arrest, authority to restrain, distinguishes arrest from depriva-
tions of liberty (such as kidnapping or illegal detention) by private  individuals. When 
there is proper authorization, the arrest is valid; conversely, when proper authoriza-
tion is lacking, the arrest is invalid. Invalid arrest can arise in the following cases: 
(1) when the police officer mistakenly thinks he or she has  authority to arrest and 
(2) when the officer knows that he or she is not authorized to make the arrest but does 
so anyway. Whether a police officer has arrest authority when off duty varies from 
state to state. Some states authorize police officers (by law, court decision, or agency 
policy) to make an arrest any time they witness a criminal act. In these states, the 
officer is, in effect, on duty 24 hours a day, 7 days a week for purposes of making an 
arrest, whether in uniform or not. Other states authorize police  officers to make an 
arrest only when they are on duty. This policy minimizes possible department liability 
for acts done by police officers when they are not on duty.

UNDERSTANDING BY THE ARRESTEE

The fourth element of an arrest, the understanding that he or she is being arrested, 
may be conveyed to the arrestee through words or actions. In most cases, the police 
officer says, “You are under arrest,” thereby conveying intention through words. 
Similarly, some actions strongly imply that a person is being taken into custody 
even though the police officer makes no statement. Examples of actions that strongly 
imply arrest include a suspected burglar being subdued by police and taken to a squad 
car and a person being handcuffed and then taken to the police station even though 
no words are spoken. The element of understanding is not required for an arrest in 
the following three instances: (1) when the suspect is drunk or under the influence of 
drugs and does not understand what is going on, (2) when the suspect is insane, and 
(3) when the suspect is unconscious.

ARRESTS WITH A WARRANT

Black’s Law Dictionary defines an arrest warrant as “a writ or precept issued by a 
magistrate, justice, or other competent authority, addressed to a sheriff, constable, or 
other officer, requiring him to arrest the body of a person therein named, and bring 
him before the magistrate or court to answer, or to be examined, concerning some 
offense which he is charged with having committed.”2 Warrant forms vary from 
state to state and even from one city or municipality to another, but they typically 
include the following: which court is issuing it, the name of the person to be arrested 
(unless it is a “John Doe warrant”—see “The Contents of a Warrant” for explana-
tion), the offense charged and some specifics of the offense, an order for the officer 
to bring the arrested person before the issuing court, the date the warrant was issued, 
and the judge’s or magistrate’s signature (see Figure 6.1).

This section looks at when a warrant is needed, what happens when one is issued, 
the contents of a warrant, what happens when a warrant is served, the time of day 
arrests can be made, the possession and expiration of a warrant, and legal authoriza-
tions other than a warrant.



ARREST WARRANT

TO THE DEFENDANT

 Based on the affidavit of complaint filed in this case, 

 there is probable cause to believe that you have 

 committed the offense(s) of violation(s) of T.C.A. §

 Defendant has failed to appear in court or to report 

 to jail when required to do so.

TO ANY LAWFUL OFFICER

You are therefore commanded in the name of the State 

of Tennessee to immediately ARREST the defendant 

named above and bring the defendant to this court to 

answer the charges.

Bail is set at $

Conditions of Bond: 

Date: 

  

Judge/Clerk/Judicial Commissioner

OFFICER’S RETURN

Warrant served by arresting defendant today or on 

Officer’s Signature:

Officer’s Name (Printed):

Officer’s Agency (Printed):

Date:

GENERAL SESSIONS COURT OF 

 COUNTY,

TENNESSEE

STATE OF TENNESSEE

vs.

Defendant

State Control #

Case #

INFORMATION ABOUT THE DEFENDANT

Name:

Address:

DOB:  Sex:

Race:  Ht.:

Wt.: Hair: Eyes:

Phone:  DL#:

Place of Employment:

May Be Found at:

Other:

WITNESSES

Summon as witnesses on the part of the State:

Summon as witnesses on the part of the Defendant:

The warrant must include a copy of the affidavit of complaint. T.C.A. § 40-6-208. Legal Authority: TRCRP 4 

FIGURE 6.1 ■  Arrest Warrant

SOURCE: Official form of the state of Tennessee.



ARRESTS AND USE OF FORCE   161

WHEN A WARRANT IS NEEDED

Most arrests are made without a warrant. Nonetheless, there are specific instances 
when a warrant is needed, including the following:

1. If the crime is not committed in the officer’s presence. When crimes are not 
committed in the presence of an officer, the crime victim reports the 
crime to the police and then the police investigate. Examples include the 
following:

 ■ Report by a victim of a robbery
 ■ Report by a victim of a sexual assault
 ■ Report by a wife of her husband’s murder

After investigation, the police present an affidavit to the judge 
or magistrate and ask for an arrest warrant to be issued. If the judge 
or magistrate concludes probable cause exists, the warrant is issued 
and then served by the police. This sequence, however, is subject to 
exceptions, particularly in cases where exigent (emergency) circumstances 
make it necessary for the police to take prompt action to prevent the 
suspect’s escape.

2. If the suspect is in a private residence and there is no reason for an imme-
diate arrest. The police may not enter a private home to make a routine 
warrantless arrest (Payton v. New York, 445 U.S. 573 [1980]). In this case, 
after two days of intensive investigation, detectives assembled sufficient 
evidence to establish probable cause to believe that Payton had murdered 
the manager of a gas station. They went to Payton’s apartment to arrest 
him without a warrant. The warrantless entry and arrest were authorized 
by New York law. They knocked on the metal door, and when there 
was no response, they summoned emergency assistance and then used 
crowbars to open the door and enter the apartment. No one was there, 
but in plain view was a .30-caliber shell casing that was seized and later 
admitted into evidence at Payton’s murder trial.

Payton was convicted; he appealed, alleging that the Fourth Amend-
ment requires police officers to obtain a warrant if making a felony 
arrest in a private residence when there is time to obtain a warrant. The 
Supreme Court agreed, saying that a warrant is needed in these types of 
cases (routine arrests in the absence of consent) and that state laws, such 
as that of New York, authorizing warrantless arrests in routine felony cases 
are unconstitutional. (See the Case Brief for more details on this case.)

3. In home entries for minor offenses. In the case of a minor offense, a 
warrantless entry into a home to make an arrest is seldom justified. For 
example, suppose an officer suspects a person of driving while intoxicated, 
a nonjailable offense in the particular state. The officer goes to the 
suspect’s home to make an arrest before the alcohol can dissipate from the 
suspect’s body. The officer cannot enter the home without a warrant or 
consent. Given the state’s relatively tolerant view of this offense, an interest 
in preserving the evidence cannot overcome the strong presumption 
against the warrantless invasion of homes.3 Thus, in determining whether 
there are exigent circumstances, a court must consider the seriousness of 

Payton v. New York (1980)
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the offense (Welsh v. Wisconsin, 466 U.S. 740 [1984]). However, home 
entry in felony or misdemeanor cases is justified if there is valid consent or 
if state law or state court decisions allow it.

THE ISSUANCE OF A WARRANT

To secure the issuance of a warrant, a complaint (by the offended party or by the 
police officer) must be filed before a magistrate or judge showing probable cause for 
arrest of the accused. It must set forth facts showing that an offense has been commit-
ted and that the accused is responsible for it. If it appears to the magistrate from the 
complaint and accompanying documents or testimony that probable cause exists for 
the charges made against the accused, the magistrate issues an arrest warrant.

In most states, the issuance of arrest warrants is strictly a judicial function and 
must therefore be performed by a judge or judicial officer. The issuing party must also 

Welsh v. Wisconsin (1984)

THE LEADING CASE ON HOME ARRESTS

Facts: After two days of intensive investigation, 
New York detectives had assembled sufficient 
evidence to establish probable cause to believe 
that Payton had murdered the manager of a gas 
station. Early the following day, six officers went 
to Payton’s apartment in the Bronx intending 
to arrest him. They had not obtained a warrant. 
Although light and music emanated from the 
apartment, there was no response to their knock 
on the metal door. They summoned emergency 
assistance and, about 30 minutes later, used 
crowbars to break open the door and enter the 
apartment. No one was there. In plain view was 
a .30-caliber shell casing that was seized and later 
admitted into evidence at Payton’s murder trial. 
Payton was convicted, and he appealed.

Issue or Issues: Does the Fourth Amendment pro-
hibit the police from making a nonconsensual entry 
into a suspect’s home to make a  routine felony arrest 
without a warrant? Yes.

Holding: In the absence of consent, the police 
may not enter a suspect’s home to make a rou-
tine felony arrest without a warrant.

Case Significance: The Payton case settled the 
issue of whether the police can enter a suspect’s 

home and make a warrantless arrest in a routine 
felony case, meaning cases in which there is time 
to obtain a warrant. The practice was authorized 
by the state of New York and 23 other states at 
the time Payton was decided. These authoriza-
tions are now unconstitutional, and officers 
must obtain a warrant before entering a suspect’s 
home to make a routine felony arrest.

Excerpts from the Decision: It is thus  perfectly 
clear that the evil the Amendment was designed 
to prevent was broader than the abuse of a 
general warrant. Unreasonable searches or 
 seizures conducted without any warrant at all 
are condemned by the plain language of the first 
clause of the Amendment. Almost a  century 
ago, the Court stated in resounding terms that 
the principles reflected in the Amendment 
“reached  farther than the concrete form” of the 
specific cases that gave it birth, and “apply to 
all  invasions on the part of the government and 
its employees of the sanctity of a man’s home 
and the privacies of life.” Without pausing to 
 consider whether that broad language may 
require some qualification, it is sufficient to note 
that the warrantless arrest of a person is a  species 
of seizure required by the Amendment to be 

Payton v. New York,

445 U.S. 573 (1980)
C A S E 
BRIEF
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be “neutral and detached.” However, some states hold that, because the requirement of 
probable cause is designed to be applied by laypeople (as when a police officer arrests a 
suspect without a warrant based on probable cause), a nonjudicial officer such as a court 
clerk may properly issue warrants if empowered to do so by statute and if  otherwise 
“neutral and detached.” For example, the Court has decided that a municipal court 
clerk can issue an arrest warrant for municipal ordinance violations as long as such an 
issuance is authorized by state law (Shadwick v. City of Tampa, 407 U.S. 345 [1972]).

The term neutral and detached magistrate means that the issuing officer is not 
unalterably aligned with the police or prosecutor’s position in the case. Several cases 
illustrate the meaning of this term:

A magistrate who receives a fee when issuing a warrant but not when denying  ■

one is not neutral and detached (Connally v. Georgia, 429 U.S. 245 [1977]).
A magistrate who participates in the search to determine its scope lacks the requi- ■

site neutrality and detachment (Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 [1979]).
A state’s chief investigator and prosecutor (state attorney general) is not neutral  ■

and detached, so any warrant issued by him or her is invalid (Coolidge v. 
New Hampshire, 403 U.S. 443 [1971]).

Shadwick v. City of 
Tampa (1972)

Connally v. Georgia 
(1977)

Lo-Ji Sales, Inc. v. 
New York (1979)

Coolidge v. New 
Hampshire (1971)

 reasonable. Indeed, as Mr. Justice Powell noted 
in his concurrence in United States v. Watson, the 
arrest of a person is “quintessentially a seizure.”

The simple language of the Amendment 
applies equally to seizures of persons and to sei-
zures of property. Our analysis in this case may 
therefore properly commence with rules that 
have been well established in Fourth Amendment 
litigation involving tangible items. As the Court 
reiterated just a few years ago, the “physical entry 
of the home is the chief evil against which the 
wording of the Fourth Amendment is directed.” 
And we have long adhered to the view that the 

warrant procedure minimizes the danger of 
 needless intrusions of that sort.

It is a “basic principle of Fourth Amend-
ment law” that searches and seizures inside 
a home without a warrant are presumptively 
unreasonable. Yet it is also well settled that 
objects such as weapons or contraband found 
in a public place may be seized by the police 
without a warrant. The seizure of property 
in plain view involves no invasion of privacy 
and is presumptively reasonable, assuming 
that there is probable cause to associate the 
property with criminal activity.

“The poorest man may in his cottage bid defiance 
to all the forces of the Crown. It may be frail—its 
roof may shake—the wind may blow through it-
the storm may enter—the rain may enter—but the 
King of England cannot enter—all his force dares 
not cross the threshold of the ruined tenement.”

SOURCE Statement by Lord Chatham to the House of Commons 
in 1763, as quoted in John C. Hall, “Entering Premises to Arrest: 
The Threshold Question,” FBI Law Enforcement Bulletin, September 
1994, p. 27.

A HOME IS A PERSON’S CASTLEH I G H
L I G H T
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The warrant requirement assumes that the complaint or affidavit has been 
reviewed by a magistrate before it is issued. Therefore, pre-signed warrants, which 
are used in some jurisdictions, are of doubtful validity. Nonetheless, they continue to 
be used, primarily because their use has not been challenged in court.

THE CONTENTS OF A WARRANT

The warrant must describe the offense charged and contain the name of the accused 
or, if that is unknown, some description by which he or she can be identified with 
reasonable certainty. Thus, a John Doe warrant—one in which only the name John 
Doe appears because the real name of the suspect is not known to the police—is valid 
only if it contains a description of the accused by which he or she can be identified 
with reasonable certainty. A John Doe warrant without such a description is invalid, 
for it could be used by the police to arrest almost anyone and therefore lends itself to 
abuse. Some jurisdictions allow the issuance of a John Doe warrant based on DNA 
identification even though the name of the suspect has not been ascertained. This 
practice enables the prosecutor to prevent the statute of limitations from running out 
on an offense. John Doe warrants based on DNA identification are not susceptible 
to abuse because the nature of the evidence precludes a broad and arbitrary sweep 
of suspects.

THE SERVICE OF A WARRANT

An arrest warrant is directed to, and may be executed by, any peace officer in the juris-
diction. In some states, a properly designated private citizen can also serve a  warrant. 
The rules for serving warrants within and outside of a state differ.

1. Service within a state. Inside the state of issuance, a warrant issued in one 
county or judicial district may be served by peace officers of any other 
county or district in which the accused is found. Some states, such as 
Texas and California, have statutes giving local peace officers statewide 
power of arrest—thereby allowing the peace officers of the county 
or district where the warrant was issued to make the arrest anywhere 
in the state. Even if statewide power of arrest is given, it is better, 
whenever possible, to inform local police agencies of activity within 
their jurisdiction as a matter of courtesy and to avoid jurisdictional 
misunderstanding.

2. Service outside the state. A warrant generally does not carry any authority 
beyond the territorial limits of the state in which it is issued. For 
example, an arrest cannot be made in Illinois on the basis of a warrant 
issued in Wisconsin. There are exceptions, perhaps the most important 
of which is the hot pursuit exception (or fresh pursuit), which 
authorizes peace officers from one state who enter another state in hot 
pursuit to arrest the suspect for a felony committed in the first state. 
Most states have adopted a uniform act authorizing hot pursuit service 
of a warrant. Another exception occurs when an in-state officer makes 
an arrest based on a “hit,” which refers to the officer’s finding, through 
a search of a national computerized database, that a warrant has been 
issued for a person in another state.
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THE TIME OF THE ARREST

In general, felony arrests may be made at any time, day or night, but misdemeanor 
arrests are usually made during daylight hours. In some states, an arrest for any 
crime—felony or misdemeanor—can be made at any hour of the day or night.

THE POSSESSION AND EXPIRATION OF A WARRANT

The arresting officer does not need to have the arrest warrant in his or her  possession 
at the time of the arrest as long as it is shown to the accused after the arrest if so 
requested. An arrest warrant should be executed without unreasonable delay. But 
unlike a search warrant, which must be served within a limited period of time, an 
arrest warrant does not expire until it is executed or withdrawn.

OTHER LEGAL AUTHORIZATIONS

The use of an arrest warrant is one way in which a person is taken into custody or 
held accountable by the courts. Other ways are the following:

Citation. ■  A citation is a writ from a court ordering a person to appear in court at a 
specified time. Statutes in many states authorize the use of a citation for less serious 
offenses, such as traffic violations. A citation means the offender does not have to be 
taken into custody for that offense at that time. In the event of the person’s failure 
to appear at the time and date indicated, however, an arrest warrant may be issued.
Bench warrant. ■  A bench warrant is a writ “from the bench” used to arrest and 
bring nonappearing defendants before the court.
Capias. ■  Capias is the general name for several types of writs that require an 
 officer, for various causes, to take a defendant into custody. A capias is more 
generic than a bench warrant in that it is used to bring a person before the court 
for a variety of reasons, some of which are not necessarily related to a criminal 
case (as in cases of protecting a witness or a hearing judgment). It may also be 
issued when a defendant skips bail or is indicted by a grand jury if the defendant 
is not already in custody. In contrast, a bench warrant is more specific; it is usu-
ally issued to effect an arrest when a person has been found in contempt, when 
an indictment has been handed down, or when a witness disobeys a subpoena.

ARRESTS WITHOUT A WARRANT

Although arrest warrants are preferred by the courts and desirable for purposes of 
protecting police from liability lawsuits, they are, in fact, seldom used in police work. 
About 95 percent of all arrests are made without a warrant. Police officers have a 
general power to arrest without a warrant in five situations:

Felonies committed in the presence of officers ■

Misdemeanors committed in the presence of officers ■

Crimes committed in public places ■

When exigent (emergency) circumstances are present ■

When there is danger to the arresting officer ■
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FELONIES COMMITTED IN THE PRESENCE OF OFFICERS

The authority to arrest for felonies committed in the presence of officers is  generally 
based on old common law principles, which have since been enacted into law in 
 various states. For example, suppose that an officer on patrol sees a robbery being 
committed. She can make the arrest without a warrant. The term in the presence of a 
police officer refers to knowledge gained firsthand by the officer through any of his or 
her five senses—sight, hearing, smell, touch, or taste. Therefore, the police may make 
a warrantless arrest if probable cause is established by any of these means:

Sight. ■  The officer sees X stab Y or S breaking into a residence.
Hearing. ■  The officer hears a shot or a cry for help from inside an apartment.
Smell. ■  The officer smells gasoline, gunpowder, gas fumes, or marijuana.
Touch. ■  The officer examines doors or windows in the dark or touches a car 
muffler or engine to determine if a motor vehicle has just been used.
Taste. ■  The officer tastes a white powder to identify it as sugar, salt, or something 
else. Taste is the least used of the five senses—and the least reliable. It is best not 
to use it and to rely instead on scientific methods (for example, to determine if 
a white powder contains an illegal drug). Some departments do not allow their 
officers to use taste at all and instead provide them with packets that can be used 
to field-test suspicious substances.

MISDEMEANORS COMMITTED IN THE PRESENCE OF OFFICERS

The rule in most states is that misdemeanors committed in the presence of officers 
also give the police authority to make an arrest. Under the old common law, however, 
the police could not make an arrest if the misdemeanor was merely reported to them 
by a third party. In states that still observe this common law rule, the officer must 
obtain an arrest warrant or have the complaining party file a complaint, which can 
lead to the issuance of a warrant or summons. However, this common law rule is now 
subject to so many exceptions specified by state laws that authority to make arrests 
even for misdemeanors not committed in the presence of police officers has almost 
become the general rule.

Given common law rules and different legislation among states, the general 
guideline on whether an officer may arrest for misdemeanors that are not committed 
in the officer’s presence (but where the police may have probable cause because of 
other evidence) is governed by state law or agency policy.

CRIMES COMMITTED IN PUBLIC PLACES

The police are not required to obtain an arrest warrant before arresting a person in 
a public place, even if there was time and opportunity to do so, as long as the police 
are duly authorized to make the arrest by statute (United States v. Watson, 423 U.S. 
411 [1976]). This applies in both felonies and misdemeanors. In the Watson case, the 
Court noted that such authorization is given by federal law and “in almost all of the 
States in the form of express statutory authorization.” The warrantless arrest is valid 
because a public place has minimum protection under the Fourth Amendment or 
under the right to privacy.

United States v. Watson 
(1976)
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WHEN EXIGENT CIRCUMSTANCES ARE PRESENT

The term exigent circumstances has many meanings, as the following examples 
illustrate.

Example 1: Possibility of disappearance. ■  An officer is told by a reliable informant that 
he has just bought cocaine from a stranger in Apartment 141 at the corner of Main 
and Commerce and that the seller was getting ready to leave. Given the possibility 
of the suspect’s disappearance, the officer can make the arrest without a warrant.
Example 2: Hot pursuit. ■  In cases of hot pursuit, when a suspect enters his or 
her own or another person’s dwelling, an officer can make the arrest without a 
warrant. In one case, police officers, acting without a search or arrest warrant, 
entered a house to arrest an armed-robbery suspect who had been seen entering 
the place just minutes before. The Supreme Court upheld the warrantless entry 
and search as reasonable because to delay the entry would have allowed the sus-
pect time to escape (Warden v. Hayden, 387 U.S. 294 [1967]).

The term hot pursuit denotes some kind of chase, but it need not be extended. The 
fact that the pursuit ended almost as soon as it began does not render it any less 
a hot pursuit sufficient to justify an entry without warrant into a suspect’s house. 
The following factors are relevant in a fleeing-suspect case: “(1) the gravity of the 
offense committed, (2) the belief that the suspect was armed, and (3) the likelihood 
that the suspect would escape in the absence of swift police action” (United States 
v. Williams, 612 F.2d 735 [3rd Cir. 1979]).

In sum, exigent circumstances are those emergency circumstances that make 
obtaining a warrant impractical, useless, dangerous, or unnecessary, and that justify 
warrantless arrests or entries into homes or premises.

WHEN THERE IS DANGER TO THE OFFICER

In Warden v. Hayden, 387 U.S. 294 (1967), the Court said, “The Fourth Amendment 
does not require officers to delay in the course of an investigation if to do so would 
gravely endanger their lives or the lives of others. Speed . . . was essential.” This safety 
consideration has been extended by lower courts to include the safety of informants 
and the public.

Be aware, however, that these rules on arrests without a warrant are generally 
based on common law and court decisions. They can be, and often are, superseded by 
laws enacted by state legislatures that either limit or expand the power of the officer to 
make an arrest without a warrant. These state laws govern the conduct of the police in 
that particular jurisdiction—unless they are declared unconstitutional by the courts.

ENTERING A HOME WITHOUT A WARRANT

The situations described in the preceding sections all involved arrests made  without a 
warrant. An issue related to arrest is: May an officer enter a home without a  warrant? 
The Court says yes, in some situations. In one case, the Court held that “police 
may enter a home without a warrant when they have an objectively  reasonable 
basis for believing that an occupant is seriously injured or imminently  threatened 

Warden v. Hayden (1967)

United States v. Williams 
(3rd Cir. 1979)
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with such injury” (Brigham City, Utah v. Stuart, 547 U.S. 47 [2006]). In this case, 
 officers responded to a call about a loud party at a residence. Upon arrival, they 
heard shouting from inside the residence. They also saw two juveniles drinking beer 
in the  backyard. They went to the backyard and saw, through a screen door and 
window, a fight taking place in the kitchen involving four adults and a juvenile. The 
 officers opened the screen door, announced their presence, and entered the kitchen. 
They arrested the adults involved in the fight and subsequently charged them with 
contributing to the delinquency of a minor, disorderly conduct, and intoxication. 
Defendants claimed that police entry was illegal because they did not have a warrant. 
In a unanimous decision, the Court disagreed, saying that “law enforcement officers 
may enter a home without a warrant to render emergency assistance to an injured 
occupant or to protect an occupant from imminent injury.”

WHAT THE POLICE MAY DO AFTER AN ARREST

Arrest is a significant part of the criminal justice process—for both the suspect and 
the police officer. For the suspect, the arrest signifies the start of a deprivation of 
freedom that can last (if the suspect is convicted) until the sentence term has been 
served. For the police, it sets in motion certain procedures that must be followed for 
the arrestee to be processed properly. It is important that the officer fully understands 
what he or she can do, particularly immediately after an arrest is made, or else the 
whole process can be subject to legal challenge.

Some of the things an officer may do after an arrest, according to court decisions, 
include the following:

Search the arrestee ■

Search the area of immediate control ■

Search the vehicle the arrestee was riding in ■

Search the passenger compartment ■

Handcuff the arrestee ■

Monitor the arrestee’s movements ■

Search the arrestee at the place of detention ■

All of the above situations are discussed below.

SEARCH THE ARRESTEE

After an arrest, the police may automatically search the arrested person regardless of the 
offense for which the person has been placed under arrest (United States v. Robinson, 
414 U.S. 218 [1973]). In Robinson, the Court said that a “custodial arrest of a suspect 
based on probable cause is a reasonable intrusion under the Fourth Amendment; 
that intrusion being lawful, a search incident to the arrest requires no additional 
justification.”

The “full body search” rule applies to all kinds of arrests—whether the suspect 
is arrested for a brutal murder or for shoplifting. The rule is designed to protect 
the police and prevent the destruction of evidence. Authorization to body search, 
 however, does not authorize strip or body-cavity searches, which are more intrusive.

Brigham City, Utah v. 
Stuart (2006)

United States v. Robinson 
(1973)



ARRESTS AND USE OF FORCE   169

SEARCH THE AREA OF IMMEDIATE CONTROL

Once a lawful arrest has been made, the police may search the area within the 
 suspect’s immediate control (sometimes known in police lingo as the “grabbable” 
area),  meaning the area within which the suspect may grab a weapon or destroy 
 evidence (Chimel v. California, 395 U.S. 752 [1969]). How far from the suspect does 
the “area within immediate control” extend? The Court has not set clear limits.

In Chimel, the Court defined the allowable area of search as follows:

When an arrest is made, it is reasonable for the arresting officer to search the 
person arrested in order to remove any weapons that the latter might seek to 
use in order to resist arrest or effect his escape. . . . In addition, it is entirely 
reasonable for the arresting officer to search for and seize any evidence on 
the arrestee’s person in order to prevent its concealment or destruction. And 
the area into which an arrestee might reach in order to grab a weapon or 
evidentiary items must, of course, be governed by a like rule.

The most limited (and most accurate) interpretation of the phrase “area into which an 
arrestee might reach” is that the search is limited to the person’s wingspan— meaning 
the area covered by the spread of the suspect’s arms and hands.

Some lower courts tend to be liberal in defining the area into which there is 
some possibility that an arrested person might reach for a weapon. In one case, an 
accused was sitting on a bed at the time of her arrest; the area underneath her bed 
was deemed to be within her reach. In another case, the fact that the arrestee was 
handcuffed (and his reach thereby limited) did not mean that the officers could not 
go ahead and search the area of immediate control. In a third case, the search of a 
kitchen shelf six feet away from the arrestee was considered by the court as a search 
incident to an arrest, although an officer stood between the female arrestee (who was 
being arrested for forgery) and the shelf while the arrest was being made.4

The Court has held that a search incident to arrest is valid only if it is 
“ substantially contemporaneous with the arrest and is confined to the immediate 
vicinity of the arrest.” The Court added that “if a search of a house is to be upheld 
as incident to an arrest, that arrest must take place inside the house, not somewhere 
 outside—whether two blocks away, twenty feet away, or on the sidewalk near the 
front steps” (Vale v. Louisiana, 399 U.S. 30 [1970]).5 If the search goes beyond 
the area of immediate control, the officer must obtain a search warrant.

However, some courts have permitted the police to search areas in a residence 
that are beyond a defendant’s reach even without a warrant if (1) there is some type of 
emergency requiring immediate action that cannot await the preparation of a search 
warrant (such as possible destruction of evidence) and (2) the search is focused on a 
predetermined target (such as narcotics in a particular dresser drawer), rather than 
being a general exploratory search.

SEARCH THE MOTOR VEHICLE

In Thornton v. United States, 541 U.S. 615 (2004), the Court held that officers 
may search a vehicle after a lawful arrest even if the suspect was not in the vehicle 
when arrested, thus expanding the concept of the “area of immediate control” in 
motor vehicles. In this case, an officer pulled over to get behind the suspect so that 
he could check his license plate. The check revealed the tags were not registered to 

Chimel v. California 
(1969)

Vale v. Louisiana (1970)

Thornton v. United States 
(2004)
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the vehicle the suspect was driving. Before the officer could pull him over, Thornton 
went into a parking lot, parked, and got out of his vehicle. When Thornton left his 
vehicle, the officer stopped him and asked about the tags. Thornton acted nervous 
and suspicious. The officer asked him if he had illegal narcotics or weapons on him 
or in his vehicle. The suspect said no but consented to a frisk. When the officer felt 
a bulge in Thornton’s pocket, he then admitted he had drugs. He reached into his 
pocket and retrieved two bags, one containing marijuana and the other containing 
crack cocaine. The officer went to the car, searched it, and found a handgun under 
the driver’s seat.

Thornton appealed his federal drug and firearms conviction, claiming that the search 
of the car as a contemporaneous incident of his arrest was illegal because he was not in 
the car at the time of the arrest. The Court rejected Thornton’s claim,  saying that the 
police are authorized to search the vehicle even if the initial contact and the arrest did 
not take place while the suspect was still in the car.

SEARCH THE PASSENGER COMPARTMENT 

OF A MOTOR VEHICLE

In arrests involving automobiles, the Court has held that, when the police have made 
a lawful custodial arrest of the occupant of a car, they may, incident to that arrest, 
search the car’s entire passenger compartment (front and back seats) and open any 
containers found therein. This includes “closed or open glove compartments, con-
soles, or other receptacles located anywhere within the passenger compartment, as 
well as luggage, boxes, bags, clothing, and the like” (New York v. Belton, 453 U.S. 
454 [1981]). The only limitation is that such containers must reasonably contain 
something that might pose a danger to the officer or hold evidence in support of the 
offense for which the suspect has been arrested. However, the Court has also said that 
“our holding encompasses only the interior of the passenger compartment and does 
not encompass the trunk.” Neither does it authorize the opening of a locked glove 
compartment.

USE HANDCUFFS SUBJECT TO DEPARTMENTAL POLICY

The use of handcuffs in arrests is either governed by departmental rules or left to the 
discretion of the police. The Supreme Court has not addressed the use of handcuffs 
by police, and there are no authoritative lower court decisions on the issue. As a 
 general rule, however, handcuffs are required or recommended by police departments 
in felony offenses but not in misdemeanor cases unless there is potential personal 
danger to the police. If there is a stated policy (or, if not, on grounds of discretion), 
it is unlikely that a police officer will be held liable for using handcuffs in the process 
of making an arrest.

MONITOR THE ARRESTEE’S MOVEMENT

The police may accompany an arrested person into his or her residence after a  lawful 
arrest if they allow the arrestee to go there before being transported to the police 
station. For example, suppose X is arrested by virtue of an arrest warrant. After 

New York v. Belton (1981)
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the arrest, X asks permission to go to his apartment to inform his wife and pick 
up some things he will need in jail. The officer may allow X to do that, but the 
 movements of the arrestee can be monitored. In one case, the Supreme Court said, 
“It is not unreasonable under the Fourth Amendment for a police officer, as a  matter 
of routine, to monitor the movements of an arrested person, as his judgment  dictates, 
following an arrest. The officer’s need to ensure his own safety—as well as the  integrity 
of the arrest—is compelling” (Washington v. Chrisman, 455 U.S. 1 [1982]). The Court 
held that the officer is allowed to remain with the arrestee at all times after the arrest.

SEARCH THE ARRESTEE AT THE PLACE OF DETENTION

Once brought to the place of detention (usually either a jail or a police lockup), the 
arrestee may be subjected to a complete search of his or her person if this was not 
done during the arrest. This procedure is valid even in the absence of probable cause 
to search. The justification for the search of an arrestee’s person on arrival at the 
 station is that it is simply an inventory incidental to being booked in jail.

The inventory, which is a search under the Fourth Amendment, has these legiti-
mate objectives: (1) to protect the arrestee’s property while he or she is in jail, (2) to 
protect the police from groundless claims that they have not adequately safeguarded 
the defendant’s property, (3) to safeguard the detention facility by preventing the 
introduction of weapons or contraband, and (4) to ascertain or verify the identity 
of the person arrested.6 Such searches may include the individual’s wallet or other 
personal property. This rule that a routine inventory search is lawful applies only 
when the prisoner is to be jailed. If the suspect is brought in merely to be booked and 
then released, some other reasons will have to be used to justify a warrantless search 
by the officers.

WHAT THE POLICE CANNOT DO DURING AN ARREST

There are many actions the police cannot take during an arrest, including the 
following:

Enter a third-party residence, except in exigent circumstances ■

Strip or body-cavity search the arrestee without reasonable suspicion ■

Conduct a warrantless sweep unless justified ■

Invite the media to ride along ■

Let us look at each of these prohibitions in turn.

ENTER THIRDPARTY RESIDENCES

In the absence of exigent circumstances, police officers executing an arrest warrant may 
not search for the person named in the warrant in the home of a third party without 
first obtaining a separate search warrant to enter the home. For example, in Steagald v. 
United States, 451 U.S. 204 (1981), federal agents learned from an informant that a 
federal fugitive could probably be found at a certain address. They procured a warrant 

Washington v. Chrisman 
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for his arrest, but the warrant did not mention the address. Armed with the arrest 
warrant, the agents went to the address, which was the  residence of a third party. The 
Court held that the arrest warrant could not be used as a legal authority to enter the 
home of a person other than the person named in the warrant.

In Minnesota v. Olson, 495 U.S. 91 (1990), the Court said that a warrantless, 
nonconsensual entry of a residence to arrest an overnight guest was not justified by 
exigent circumstances and therefore violated the Fourth Amendment. In that case, 
the police suspected a certain Olson of being the driver of a getaway car used in a 
robbery and murder. The police arrested the suspected murderer and recovered the 
murder weapon. They then surrounded the home of two women with whom they 
believed Olson had been staying. Without seeking permission and with weapons 
drawn, they entered the home and found Olson hiding in a closet. They arrested 
him, and he implicated himself in the crime. On appeal, Olson sought to exclude his 
statement, saying that there were no exigent circumstances to justify the warrantless 
entry. The Court agreed, saying that Olson’s status as an overnight guest was in itself 
sufficient to show that he had an expectation of privacy in the home, which society 
was prepared to recognize as reasonable. The Court further said that there were no 
exigent circumstances justifying the warrantless entry, so the statement could not be 
admitted in court.

STRIP OR CAVITY SEARCH WITHOUT 

REASONABLE SUSPICION

Although a full body search after an arrest is allowed, a departmental policy that 
orders body-cavity searches in all felony arrests has been declared unconstitutional by 
at least one federal circuit court of appeals (Kennedy v. Los Angeles Police Department, 
887 F.2d 920 [9th Cir. 1989]). The policy challenged in that case required the Los 
Angeles police to conduct a body-cavity search (searches that include mouth and 
anus) in all felony arrests but limited that form of strip search in misdemeanor cases 
to narcotics arrests and arrestees suspected of concealing weapons. The policy was jus-
tified by the department as necessary for “safety, security, and the proper administra-
tion of the jail system.” The Ninth U.S. Circuit Court of Appeals held such searches 
in felony and misdemeanor arrests to be unconstitutional, saying that they are allowed 
only if the police have “reasonable suspicion that the individual arrested may be likely 
to conceal a weapon, drugs, or other contraband prior to conducting a body cavity 
search.” The reason for the “reasonable suspicion” requirement, as opposed to auto-
matic authorization for a full body search in arrests, is that “strip searches involving 
the visual exploration of body cavities [are] dehumanizing and humiliating.” Unlike 
ordinary body searches, therefore, strip and body-cavity searches are not allowed after 
arrest unless “reasonable suspicion”  justifies the search.

CONDUCT A WARRANTLESS PROTECTIVE SWEEP

The practice of warrantless protective sweeps (where the police look at rooms or 
places in the house other than where the arrest is taking place) has been authorized 
by the Court in Maryland v. Buie, 494 U.S. 325 (1990), as long as the sweep is 
 justified. In that case, police officers obtained and executed arrest warrants for Buie 
and an accomplice in connection with an armed robbery. On reaching Buie’s house, 
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the officers went through the first and second floors. One of the officers watched the 
basement so that no one would surprise the other officers. This officer shouted into 
the basement and ordered anyone there to come out. A voice asked who was there. 
The officer ordered the person to come out three more times before that person, 
Buie, emerged from the basement and was placed under arrest. Another officer then 
entered the basement to see if anyone else was there. Once in the basement, the 
officer noticed in plain view a red running suit similar to the one worn by one of 
the  suspects in the robbery. The running suit was admitted into evidence at Buie’s 
trial over his objection, and he was convicted of robbery with the use of a deadly 
weapon.

Buie challenged the legality of the protective sweep (which led to the discovery 
of the evidence) on appeal. The Court rejected Buie’s challenge, saying that “[t]he 
Fourth Amendment permits a properly limited protective sweep in conjunction with 
an in-home arrest when the searching officer possesses a reasonable belief based on specific 
and articulable facts that the area to be swept harbors an individual posing a danger to 
those on the arrest scene” (emphasis added). This means that protective sweeps when 
making arrests are not always valid; a search is valid only if the searching officer can 
justify it “based on specific and articulable facts that the area to be swept harbors 
an individual posing a danger to those on the arrest scene.” In the absence of such 
 justification, the protective sweep is invalid.

INVITE THE MEDIA TO “RIDE ALONG”

The Court has held that the practice of “media ride-alongs” violates a suspect’s Fourth 
Amendment rights and is therefore unconstitutional (Wilson v. Layne, 526 U.S. 603 
[1999]). In this case, federal marshals and local sheriff ’s deputies invited a newspaper 
reporter and a photographer to accompany them while executing a warrant to arrest 
the petitioners’ son in their home. The early-morning entry led to a confrontation 
with the petitioners. A protective sweep revealed that the son was not in the house. 
The reporters (who did not participate in executing the warrant) photographed the 
incident, but their newspaper never published the photographs.

The Wilsons sued, claiming a violation of their Fourth Amendment rights. The 
Court agreed that their constitutional rights were violated but did not award  monetary 
 damages, because of the “good faith” defense, saying that the right  violated at the time 
of the media ride-along was not yet “clearly established.” Balancing the petitioners’ 
right to privacy and the benefits of a media ride-along, the Court said, “Surely the 
possibility of good public relations for the police is simply not enough, standing 
alone, to justify the ride-along into a private home. And even the need for accurate 
reporting on police issues in general bears no direct relation to the constitutional 
justification for the police intrusion into a home in order to execute a felony arrest 
warrant.”

THE ANNOUNCEMENT REQUIREMENT

The Constitution requires that in most situations, the police must announce their 
purpose before breaking into a dwelling. There are exceptions to this. This section 
looks at the general rule and the exceptions.

Wilson v. Layne (1999)
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THE GENERAL RULE

Federal and many state statutes require that an officer making an arrest or executing 
a search warrant announce his or her purpose and authority before breaking into 
a dwelling. The idea is to enable voluntary compliance by the suspect and avoid 
 violence. Breaking into the premises without first complying with the  announcement 
requirement may or may not invalidate the entry and any resulting search,  depending 
on the law or court decisions in the state. Some states invalidate the entry and 
resulting search; others do not. The Court has addressed the issue of whether the 
“knock and announce” rule is required by the Constitution. The Court said that 
the Constitution does require an announcement but not in all cases.

In Wilson v. Arkansas, 514 U.S. 927 (1995), police officers obtained an arrest 
warrant for the suspect and a search warrant for her home. At Wilson’s residence, the 
officers identified themselves as they entered the home through an unlocked door 
and stated that they had a warrant. They did not, however, knock and announce, 
because Arkansas law did not require this. The police seized various drugs, a gun, and 
some ammunition. Tried and convicted of violating state drug laws, Wilson moved 
to suppress the evidence, saying that knock and announce was required by the Fourth 
Amendment in all cases.

In a unanimous opinion, the Court ruled that the “knock and announce 
 common law principle is part of the Fourth Amendment’s requirement that searches 
and  seizures be reasonable.” It quickly added, however, that this did not mean that 
every entry should be preceded by an announcement, recognizing that “the  common 
law principle of announcement was never stated as an inflexible rule requiring 
 announcement under all circumstances.”

More significantly, the Court said that “[t]he Fourth Amendment’s  flexible 
requirement of reasonableness should not be read to mandate a rigid rule of announce-
ment that ignores countervailing law enforcement interests.” In essence, the Court 
held that, although knock and announce is part of the requirement of reasonableness 
in searches and seizures, it is not a rigid rule and is subject to exceptions based on 
law enforcement interests. Such “reasonableness” need only be based on reasonable 
suspicion, not on probable cause.

Wilson v. Arkansas (1995)

“Given the long-standing common-law 
 endorsement of the practice of announcement, 
we have little doubt that the framers of the 
Fourth Amendment thought that the method 
of an  officer’s entry into a dwelling was among 
the  factors to be considered in accessing the 
 reasonableness of a search or seizure.

“This is not to say, of course, that every 
entry must be preceded by an announcement. 

The Fourth Amendment’s flexible  requirement 
of  reasonableness should not be read to  mandate 
a rigid rule of announcement that ignores 
 countervailing law enforcement interests: The 
 common-law principle of announcement was 
never stated as an inflexible rule requiring 
announcement under all circumstances.”

SOURCE Wilson v. Arkansas, 57 Crl 2122 (1995), at 2124.

IS KNOCK AND ANNOUNCE REQUIRED?H I G H
L I G H T
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THE EXCEPTIONS AND OTHER RULES

The Court in Wilson did not enumerate the legally acceptable exceptions to the 
knock-and-announce rule. Instead, the Court stated that

for now, we leave to the lower courts the task of determining the circum-
stances under which an unannounced entry is reasonable under the Fourth 
Amendment. We simply hold that although a search or seizure of a  dwelling 
might be constitutionally defective if police officers enter without prior 
announcement, law enforcement interests may also establish the reasonable-
ness of an announced entry.

There are cases where, because of exigent circumstances, an announcement is not 
required or necessary because of officer or third-person safety or to preserve evidence. 
The usual instances are the following:

When announcing presents a strong threat of violence or danger to the officers— ■

for example, when the police are serving a warrant on a fugitive who is armed and 
dangerous.
When there is danger that contraband or other property sought might be  ■

destroyed. Some states permit a magistrate to issue so called no-knock searches, 
particularly in drug cases. They authorize entry without announcement because 
otherwise the evidence might be destroyed.
When officers reasonably believe that persons within the premises are in  ■

 imminent peril of bodily harm, as when the police hear a scream for help 
from inside a residence. In Brigham City, Utah v. Stuart, 547 U.S. 47 (2006) 
(which was discussed earlier under “Arrests without a Warrant”), the Court also 
held that the police may enter a residence without a warrant “when they have 
 objectively reasonable basis for believing that an occupant is seriously injured or 
imminently threatened with such injury.”
When people within are reasonably believed to be engaged in the process of  ■

destroying evidence or escaping because they are aware of the presence of the police.
When the person to be arrested is in the process of committing the crime. ■

Be aware, however, that some states require officers to knock and announce without 
exception. In these states, the above exceptions do not apply.

Blanket Exceptions Are Unconstitutional Exceptions to the announce-
ment requirement are governed by law, court decisions, and agency regulations and 
so vary from state to state. The Court has ruled, however, that blanket exceptions 
(exceptions that apply to a certain type of case regardless of circumstances) are not 
allowed in drug-dealing cases even by judicial authorization (Richards v. Wisconsin, 
520 U.S. 385 [1997]).

In Richards, a judge in Wisconsin created a rule that did away with the knock-
and-announce requirement in all warrants to search for evidence involving drug deals. 
The justification for the rule was that drug-dealing cases frequently involved threats 
of physical violence or possible destruction of evidence anyway, so there was no 
need to knock and announce. The Supreme Court disagreed, saying that the Fourth 
Amendment does not allow a bright-line exception to the knock-and-announce 

Richards v. Wisconsin 
(1997)
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requirement in cases involving felony drug dealing. They added that even in these 
cases, exceptions to the requirement must be made case by case based on the reason-
ableness requirement. The Court did not say whether any type of blanket exception 
would be allowed at all. It is safe to say,  however, that if the Court is disinclined to 
allow a blanket exception in drug-dealing cases, it is hard to imagine what types of 
cases might justify a blanket exception.

OTHER ARREST ISSUES

Other arrest issues include the following:

Can the police detain a suspect while obtaining a warrant? ■

Can the police arrest for traffic violations and other petty offenses? ■

Can the police arrest for offenses that are not punishable by jail or prison time? ■

Can citizens make valid arrests? ■

DETAINING A SUSPECT WHILE OBTAINING A WARRANT

The Court has held that, under exigent circumstances and where there is a need 
to preserve evidence until a warrant can be obtained, the police may temporarily 
restrain a suspect’s movements without violating his or her Fourth Amendment right 
(Illinois v. McArthur, 531 U.S. 326 [2001]).

In Illinois v. McArthur, a woman asked police officers to accompany her to the 
trailer where she lived with her husband, McArthur, while she removed her belong-
ings. The woman went inside, where McArthur was, while the officers waited outside. 
When the woman came out, she told the officers that McArthur had drugs in the 
trailer. This established probable cause. The officers knocked and asked permission to 
search the trailer, which McArthur denied. One officer then left to obtain a warrant. 
When McArthur stepped onto his porch, the officer prevented him from reentering 
his trailer. McArthur did reenter the trailer on three occasions, but the officer stood 
in the doorway and observed him. When the other officer returned with a warrant, 
they searched the trailer and found drugs and drug paraphernalia.

On appeal, the Court ruled that, under exigent circumstances and where there is 
a need to preserve evidence until the police obtain a warrant, they may  temporarily 
restrain a suspect without violating his or her Fourth Amendment rights. The mini-
mal nature of the intrusion and the law enforcement interest involved justified the 
brief seizure.

ARRESTS FOR TRAFFIC VIOLATIONS OR PETTY OFFENSES

Most states classify offenses as either felonies or misdemeanors. Other states have 
additional categories such as traffic offenses and petty offenses. City or municipal 
ordinances may create additional offenses. Penalties vary, as do permissible police 
actions after detention. In some states, an arrest is required in some traffic offenses; in 
others, an arrest is left to the officer’s discretion. Other jurisdictions do not authorize 
any arrest at all; issuing citations is the only allowable procedure. (See Figure 6.2 for 
an example of a traffic citation.)

Illinois v. McArthur (2001)
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FIGURE 6.2  ■ Missouri Uniform Complaint and Summons

SOURCE:  Official form of the state of Missouri.

FIGURE 6 2■ Mi i U if C l i t d S
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ARRESTS FOR OFFENSES NOT PUNISHABLE 

BY PRISON OR JAIL TIME

For a long time it was not clear whether the police could constitutionally arrest an 
offender for minor offenses not punishable by prison or jail time. Arrest for minor 
and nonjailable offenses is currently authorized in all 50 states and the District of 
Columbia. The issue was settled by the Court, however, in the case of Atwater v. 
City of Lago Vista, 532 U.S. 318 (2001), in which the Court said that such arrests are 
constitutional.

In that case, Atwater, who was driving her children home from school, was 
arrested by a police officer for not wearing a seat belt. The offense was punishable 
under Texas law by a fine of not more than $50. Atwater pleaded no contest and paid 
the $50 fine but later challenged the law, claiming it violated her Fourth Amendment 
right against unreasonable searches and seizures, and was not authorized under com-
mon law. On appeal, the Court held that “[t]he Fourth Amendment does not forbid a 
warrantless arrest for a minor criminal offense, such as a misdemeanor seat belt viola-
tion, punishable only by a fine.” It reasoned that “there is no historical evidence that 
the framers or proponents of the Fourth Amendment . . . were at all concerned about 
warrantless arrests by local constables and other peace officers.” The Court then went 
on to say: “We simply cannot conclude that the Fourth Amendment, as originally 
understood, forbade peace officers to arrest without warrant for misdemeanors not 
amounting to or involving breach of the peace.” (Read the Case Brief to learn more 
about the Atwater case.)

Atwater v. City of Lago 
Vista (2001)

THE LEADING CASE ON WHETHER THE 

POLICE CAN ARREST SUSPECTS ON 

NONJAILABLE OFFENSES

Facts: A Texas law requires all front-seat pas-
sengers to wear a seat belt, a crime punishable 
by a fine of not more than $50. Texas law also 
expressly authorizes a police officer to arrest 
without a warrant if a person is found in viola-
tion of the law, although the police may issue 
a citation in lieu of arrest. Atwater was driving a 
vehicle with her two young children in the front 
seat; no one was wearing a seat belt. An officer 
observed the violation and stopped Atwater—
telling her as he approached the vehicle that 
she was going to jail. Following the release of 
Atwater’s children to a neighbor, the officer 
handcuffed Atwater, placed her in his police 
car, and took her to the police station, where 
she was made to remove her shoes, jewelry, and 
eyeglasses and empty her pockets. Officers later 
took her mug shot and placed her in a cell for 

about an hour. She was then taken before a mag-
istrate and released on bond. She later pleaded 
no contest and paid a $50 fine. Atwater later 
sued the City of Lago Vista under 42 U.S.C.S. 
§ 1983, alleging that the officer violated her 
Fourth Amendment rights by arresting her for a 
seat belt violation without a warrant. The United 
States Court of Appeals for the Fifth Circuit 
affirmed a grant of summary judgment in favor 
of the city. Atwater filed a petition for writ of 
certiorari to the U.S. Supreme Court, which was 
granted. 

Issue or Issues: Does the Fourth Amendment 
forbid a warrantless arrest for a minor criminal 
offense punishable only by a fine? No.

Holding: “The Fourth Amendment does not 
forbid a warrantless arrest for a minor  criminal 

Atwater v. City of Lago Vista, 

532 U.S. 318 (2001)
C A S E 
BRIEF
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offense, such as a misdemeanor seat belt 
 violation, punishable only by a fine.”

Case Significance: This case settles an issue of 
concern to the police: whether the police can 
arrest persons who violate laws or ordinances 
that are not punishable with jail or prison time. 
At present, all 50 states and the District of 
Columbia have laws authorizing such warrant-
less arrests. Atwater maintained that no such 
arrests were authorized under common law and 
that the history and intent of the framers of the 
Constitution did not allow such arrests.

The Court disagreed, saying that it was 
unclear whether or not such arrests were 
 authorized under common law or that the 
framers of the Fourth Amendment were at all 
concerned about warrantless arrests by local 
constables and other peace officers. The Court 
then said: “We simply cannot conclude that the 
Fourth Amendment, as originally understood, 
forbade peace officers to arrest without warrant 
for misdemeanors not amounting to or involv-
ing breach of the peace.” Given these  arguments, 
the Court held that warrantless arrests for non-
jailable offenses are constitutional.

Excerpts from the Decision: The Court rejects 
Atwater’s request to mint a new rule of consti-
tutional law forbidding custodial arrest, even 
upon probable cause, when conviction could not 
ultimately carry any jail time and the  government 
can show no compelling need for immediate 
detention. She reasons that, when historical 
practice fails to speak conclusively to a Fourth 
Amendment claim, courts must strike a current 
balance between individual and societal interests 
by subjecting particular contemporary circum-
stances to traditional standards of reasonableness. 
Atwater might well prevail under a rule derived 
exclusively to address the uncontested facts of her 
case, since her claim to live free of pointless indig-
nity and confinement clearly outweighs  anything 
the City can raise against it specific to her. 
However, the Court has traditionally recognized 
that a responsible Fourth Amendment balance is 
not well served by standards requiring  sensitive, 
case-by-case determinations of  government need, 

lest every discretionary judgment in the field be 
converted into an occasion for constitutional 
review. Complications arise the moment consid-
eration is given the possible applications of the 
several criteria Atwater proposes for  drawing a 
line between minor crimes with limited arrest 
authority and others not so restricted. The asser-
tion that these difficulties could be alleviated sim-
ply by requiring police in doubt not to arrest is 
unavailing because, first, such a tie breaker would 
in practice amount to a constitutionally inap-
propriate least-restrictive-alternative  limitation, 
and, second, whatever guidance the tie breaker 
might give would come at the price of a system-
atic disincentive to arrest in situations where 
even Atwater concedes arresting would serve 
an important societal interest. That  warrantless 
misdemeanor arrests do not demand the consti-
tutional attention Atwater seeks is  indicated by 
a number of factors, including that the law has 
never jelled the way Atwater would have it; that 
anyone arrested without formal process is entitled 
to a magistrate’s review of probable cause within 
48 hours; that many jurisdictions have chosen 
to impose more restrictive safeguards through 
statutes limiting warrantless arrests for minor 
offenses; that it is in the police’s interest to limit 
such arrests, which carry costs too great to incur 
without good reason; and that, under current 
doctrine, the preference for categorical treat-
ment of Fourth Amendment claims gives way to 
individualized review when a defendant makes 
a colorable argument that an arrest, with or 
without a warrant, was conducted in an extraor-
dinary manner, unusually harmful to his privacy 
or physical interests. The upshot of all these 
influences, combined with the good sense (and, 
failing that, the political accountability) of most 
local lawmakers and peace officers, is a dearth of 
horribles demanding redress. Thus, the probable 
cause standard applies to all arrests, without the 
need to balance the interests and circumstances 
involved in particular situations. An officer may 
arrest an individual without violating the Fourth 
Amendment if there is probable cause to believe 
that the offender has committed even a very 
minor criminal offense in the officer’s presence.
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ARE CITIZEN’S ARRESTS VALID?

Common law authorizes a citizen’s arrest—an arrest made by a citizen without a 
warrant. Such arrests are limited under common law, however, to situations where the 
following conditions are present: (1) a felony (or a misdemeanor involving a breach of 
the peace) has been committed, and (2) the citizen has probable cause to believe that 
the person arrested committed the crime. This common law rule has been modified 
by legislation in many states. One problem with the common law authorization of 
citizen’s arrests (in states where they are used) is that the definition of “breach of the 
peace” varies from one state to another and is usually unclear.

The citizen who makes a citizen’s arrest runs two risks: (1) that the crime com-
mitted is not a felony, and (2) if it is a misdemeanor, that it does not constitute a 
breach of the peace. If the arrest turns out to be illegal, the citizen is exposed to civil 
liability under state tort law for false imprisonment. In general, the person making 
a citizen’s arrest is allowed to use as much reasonable force as is available to police 
officers making a similar arrest.

Some states provide by law that police officers, when making an arrest, may enlist 
the aid of citizens and that citizens are obliged to respond. This is not a citizen’s arrest 
per se but an arrest in aid of the police. Arrests by police officers with probable cause 
outside their territorial jurisdiction are valid, but they are in the category of citizen’s 
arrests and are therefore subject to the above limitations.

ARRESTING ILLEGAL IMMIGRANTS WITHOUT A WARRANT

Under immigration law, immigration agents do not need a warrant to detain  suspects 
of illegal immigration.7 Immigration agents have a lot of authority to  question 
 suspects about their immigration status and to search them and their homes. 
Suspects of  illegal immigration are not entitled to receive the Miranda warnings 
when  questioned, nor do they have a right to a lawyer, except one they can pay for. 
One source states, “Immigration law enforcement is all about getting you to where 
you belong, which is outside the United States,” adding that “immigration laws are 
civil codes, not  criminal.”8 These practices, however, are currently being challenged 
in some states and will require rulings from courts.9 Note, however, that immigration 
agents  currently have the authority to arrest illegal immigrants without a warrant. 
Whether immigration laws can be enforced by the police with equal force as immigra-
tion agents has not been authoritatively addressed by the Court.

DISPOSITION OF PRISONERS AFTER ARREST

For minor offenses, police usually have the discretion to arrest or not to arrest. The more 
serious the offense, the less discretion the officer has to release the suspect. If an officer 
makes an arrest, he or she fills out an arrest report and submits it, and it is kept on file in 
the department. (See Figure 6.3 for an example of an arrest report form.) After a suspect 
has been arrested, the police must follow constitutionally prescribed procedures (often 
incorporated into departmental policy) for keeping that person in detention.

An important and often-asked question is whether a person who has been arrested 
is entitled to a telephone call after the arrest. Although the Supreme Court has not 
addressed this issue, it is safe to say that an arrestee has no constitutional right to a 
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 telephone call. Such a right, however, may be given by state law or agency policy. 
When the call is to be made (whether immediately after the arrest or days later, before 
booking or after booking) varies by jurisdiction. It must be added, however, that an 
arrestee is constitutionally entitled to call an attorney and that this right, if requested 

FIGURE 6.3 ■  Arrest Report

SOURCE: Official form of the state of Vermont.
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by the suspect, must be granted prior to questioning. Failure to allow the suspect 
to exercise this right results in the exclusion of whatever evidence may be obtained 
 during questioning.

The remainder of this section looks at what happens after a person is arrested, 
including booking, first appearance before a magistrate, and bail.

BOOKING

As discussed in Chapter 2, booking involves making an entry in the police blotter or 
arrest book, indicating the suspect’s name, the time of arrest, and the offense involved. 
If the offense is serious, the suspect may also be photographed and  fingerprinted. 
If the offense is minor, the suspect may be released based on “stationhouse bail,” which 
involves posting cash and promising to appear in court for a hearing at a specified date. 
If the offense is serious, the arrestee will be kept in jail or a holding facility (a temporary 
facility usually maintained by the police department instead of by the county) until 
bail, as set by the magistrate, is posted.

In the process of booking, the officer may, in accordance with departmental 
procedures, carry out (without a warrant) an inventory of the arrestee’s personal 
property. However, such an inventory may not be used as a fishing expedition for evi-
dence. Although containers may be opened for the purpose of listing their contents, 
private documents found in the course of the inventory may not be read. If the officer 
feels that further search is needed beyond that allowed in the booking procedure, a 
search warrant must be obtained.

FIRST APPEARANCE BEFORE A MAGISTRATE

Statutes or court rules in most states require that an arrested person be brought 
before a magistrate without unnecessary delay. What does this mean? Although 
there is no fixed time frame, the Court has stated that the detention of a  suspect 
for 48 hours (excluding weekends, holidays, and other “nonjudicial” days) is 
 presumed to be  reasonable. If the time for a probable cause hearing is longer than 
that, the burden of proof shifts to the police to prove reasonableness. Conversely, 
if the time for a  probable cause hearing is shorter than 48 hours, there may still be 
unreasonable delay, but the burden of proof shifts to the suspect (County of Riverside 
v. McLaughlin, 500 U.S. 44 [1991]).

In McLaughlin, a suspect brought a lawsuit challenging the process of deter-
mining probable cause for warrantless arrests in Riverside County, California. The 
county’s policy was to combine probable cause determinations with arraignment 
proceedings. This policy was similar to the provisions of the California Penal Code, 
which states that arraignments must be conducted without unnecessary delay and 
within two days (48 hours) of arrest, excluding weekends and holidays. The U.S. 
District Court issued an injunction requiring the county to provide a probable cause 
hearing within 36 hours for all persons arrested without a warrant.

The issue on appeal was whether the Fourth Amendment requires a judicial deter-
mination of probable cause immediately after completing the administrative steps 
incident to arrest within 36 hours after the arrest, as the lower court had ordered. The 
Supreme Court said no, adding that if a probable cause determination is combined 
with arraignment, it is presumptively reasonable for the arrest-to-hearing period to 

County of Riverside v. 
McLaughlin (1991)
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last up to 48 hours. If more time than that elapses, the government bears the  burden 
of showing that the delay is reasonable. Conversely, if the release is made before 
48 hours after arrest, the burden of showing unreasonable delay shifts to the person 
arrested.

In a subsequent case, the Court held that McLaughlin does not apply  retroactively, 
saying that “were McLaughlin to be applied retroactively, untold numbers of prisoners 
would be set free because they were not brought before a magistrate within forty-eight 
hours” (Powell v. Nevada, 511 U.S. 79 [1992]).

The purposes of the initial appearance vary from place to place but usually encom-
pass the following:

To inform the suspect of his or her rights, including giving the suspect the  ■

Miranda warnings
To determine if there is probable cause to process the suspect further through  ■

the system or, if not, to set the suspect free
If the suspect is to be further processed, to set bail for release, except if the  ■

offense is nonbailable

In many places, the magistrate before whom the arrestee is brought is required to 
give him or her the Miranda warnings during the initial appearance. If the  suspect is 
 questioned by the police while under arrest prior to this time, however, the Miranda 
warnings must be given by the officer; otherwise, the confession or admission 
obtained is not admissible in court to prove the suspect’s guilt. In arrests with a 
 warrant, the likelihood that the suspect will be asked questions by the police prior to 
the initial appearance is less, because the officer only has to execute the warrant and 
deliver the suspect to the magistrate. The officer does not need to ask questions to do 
this. In warrantless arrests, however, the officer is more likely to have asked questions 
before the arrest was made because this may be how the officer established probable 
cause.

BAIL

Many cases, particularly nonserious offenses, end at the initial appearance stage 
through a guilty plea, a negotiated plea, or outright release without charges being 
filed. If the case is not disposed of at this time, however, the arrestee is sent back to 
jail, or allowed to post a bail bond in an amount determined by the magistrate, or 
released on his or her own recognizance (ROR). In some cases, bail may be denied, 
particularly with serious offenses when evidence of guilt is strong.

When the charge is merely a misdemeanor, most courts use bail schedules. The 
arrestee can post bail with the police or clerk of court in an amount designated in 
the schedule without having to see the magistrate. If there is enough evidence to 
 justify charging the accused with a felony, and if the offense is bailable and no bail 
has been set, the magistrate will fix the amount. The amount of bail in misdemeanor 
or felony cases is usually determined in light of the facts then known to the magis-
trate. These include the nature and seriousness of the crime, the previous criminal 
record of the accused, and the likelihood of flight from the state. Bail is not an 
absolute right—it may be denied in capital punishment cases in which evidence of 
guilt is strong.

Powell v. Nevada (1992)



184  CHAPTER 6

The setting of bail by the magistrate, if the case gets this far, usually ends police 
involvement in an arrest. Although bail generally is set by the courts, some  jurisdictions 
allow the police to accept bail for minor offenses; the amount has been predetermined by 
the magistrate. From then on, the processing of the case is in the hands of the prosecutor 
and the judge, except that the officer probably will be called to testify during trial.

USE OF FORCE DURING AN ARREST

This section addresses the issues surrounding the use of force during an arrest, 
including the factors that govern the use of force by police, the difference between 
nondeadly and deadly force, and the rules surrounding their use.

WHAT GOVERNS POLICE USE OF FORCE

The use of force, nondeadly or deadly, is governed by (1) the Constitution of the United 
States, particularly the due process and “cruel and unusual punishment”  provisions; 
(2) state law, usually the Penal Code or Code of Criminal Procedure, which defines 
when an officer may or may not legally use force; (3) judicial  decision, if any, specify-
ing what type of force can be used and when; and, most  important, (4) departmental 
or agency rules or guidelines.

Officers must be very familiar with all of these sources but particularly with 
their police department’s rules on the use of force. Departmental rules are often 
more  limiting than state law and are binding on the officer, regardless of what state 
law allows. For example, suppose the law of the State of Illinois provides that deadly 
force may be used to prevent the escape of a jail inmate. In contrast, assume that the 
policy of the Chicago Police Department limits the use of deadly force only to cases 
of self-defense by the police and therefore precludes the use of deadly force to prevent 
jail escapes. The departmental policy is binding on Chicago police officers. Violation 
of departmental policy makes the act punishable even if the use of force is authorized 
by the state law.

In contrast, assume that departmental policy allows the officer to use deadly 
force to prevent escapes, but state law prohibits it. In this case, state law prevails over 
departmental policy. The general rule on use of force is that the more limiting rule 
binds the police officer and renders the more liberal policy nonbinding.

NONDEADLY VERSUS DEADLY FORCE

The law on the use of force during an arrest can be confusing unless viewed in a 
proper legal framework. That framework is this: there are two kinds of force in police 
work—nondeadly force and deadly force. Nondeadly force is force that, when used, 
is not likely to result in serious bodily injury or death. In contrast, deadly force 
is force that, when used, poses a high risk of death or serious injury to its human 
 target, regardless of whether or not death, serious injury, or any harm actually occurs. 
Examples are firearms, knives, daggers, and lead pipes. Nightsticks and chokeholds 
are considered by some courts to be deadly force, but much depends on how they are 
used. It is important to know that these two types of force in policing are governed 
by very different rules for purposes of legal liabilities.
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THE USE OF NONDEADLY FORCE

The rule is that nondeadly force may be used as long as it is reasonable force. Reasonable 
force is force that a prudent and cautious person would use if exposed to similar cir-
cumstances. Moreover, it is limited to the amount of force necessary to accomplish 
lawful results. Anything beyond that is unreasonable force. For example, the police 
arrest a suspect who kicks, uses fists, and refuses to be handcuffed. The police may 
use as much force as is necessary to bring that person under control. However, sup-
pose that after subduing the arrestee, the police administer a few blows. Such force is 
unreasonable, because it is unnecessary to accomplish the lawful purpose of placing 
the suspect under control. That force becomes punitive.

The problem, however, is that the term reasonable force is subjective, meaning it 
depends on the circumstances in each case and the perception of the judge or jury 
that tries the case. The officer must be able to remember the circumstances that led to 
the use of a certain amount of force and hope that the judge or jury would consider 
it reasonable. Most states allow the use of nondeadly force in specific circumstances, 
such as to overcome an offender’s resistance to a lawful arrest, to prevent escape, to 
retake a suspect after escape, to protect people and property from harm, and to  protect 
the officer from bodily injury.

The opposite of reasonable force is unreasonable force. Unfortunately, that con-
trast does not give the police a clear idea of what is allowed or prohibited, particularly 
in situations where there is no time to think. Given this, it is best to think of the 
opposite of reasonable force as punitive force, meaning force that is used to punish 
rather than to accomplish lawful results. This distinction is more instructive because 
an officer, even in highly emotional situations, generally knows whether the force 
he or she is using is necessary to control the situation or is being used to punish the 
person being arrested.

THE USE OF DEADLY FORCE

The rule on the use of deadly force is more specific, narrow, and precise than that on 
the use of nondeadly force, but it varies in felony and nonfelony cases.

Deadly Force in Felony Cases Tennessee v. Garner, 411 U.S. 1 (1985), sets the 
following guideline on the use of deadly force to arrest a suspect: It is constitution-
ally reasonable for a police officer to use deadly force when the officer has probable 
cause to believe that the suspect poses a threat of serious physical harm, either to 
the officer or to others.

In Garner, two Memphis, Tennessee, police officers answered a “prowler inside” call 
one evening. Upon arrival at the scene, they saw a woman standing on her porch and 
gesturing toward the adjacent house, where, she said, she heard glass shattering and was 
certain that someone was breaking in. One officer radioed the dispatcher to say they 
were on the scene, while the other officer went behind the neighboring house. The offi-
cer heard a door slam and saw someone run across the backyard. The suspect, Edward 
Garner, stopped at a six-foot-high chain-link fence at the edge of the yard. With the 
aid of a flashlight, the officer saw Garner’s face and hands. He saw no sign of a weapon 
and admitted later that he was reasonably sure Garner was unarmed. While Garner was 
crouched at the base of the fence, the officer called out, “Police, halt,” and took a few 

Tennessee v. Garner 
(1985)
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steps toward him. Garner then began to climb over the fence. The officer shot him. 
Garner died; $10 and a purse taken from the house were found on his body.

The Court in Garner concluded that the use of deadly force in that case to  prevent 
the escape of an apparently unarmed suspected felon was constitutionally unreason-
able. It emphasized that “where the suspect poses no immediate threat to the officer 
and no threat to others, the harm resulting from failing to apprehend him does not 
justify the use of deadly force,” adding that “a police officer may not seize an unarmed 
non-dangerous suspect by shooting him dead.” The Garner decision  rendered uncon-
stitutional the then-existing “fleeing felon” statutes in nearly half of the states, insofar 
as those statutes allowed the use by the police of deadly force to prevent the escape of 
a fleeing felon regardless of the circumstances. “Fleeing felon” statutes are constitu-
tional only if they comport with the requirements set in Garner.

Tennessee v. Garner set the following guideline on the use of deadly force to arrest 
a suspect: “It is constitutionally reasonable for a police officer to use deadly force when the 

Tasers are electric stun guns that “shoot barbs that 
deliver 50,000 volts of electricity to the body and 
incapacitate the target they hit.” They can be fired 
effectively up to 25 feet. They are not as deadly as 
a gun but can cause death. The New York Times 
reports that, as of October 19, 2005, 140 people 
had died from police use of Taser electric guns. 
The same article reports that 7,000 police depart-
ments throughout the country now use them and 
that their popularity peaked in 2003 and 2004.

A study, done in 2007 by the Wake Forest 
University School of Medicine and funded by 
the National Institute of Justice, examined nearly 
1,000 cases of Taser use and found that “99.7 per 
cent of them had either no injuries, or only mild 
injuries such as ‘scrapes and bruises.’ ” Only 0.3% 
of the cases examined were “serious enough to 
require hospital admission.”

Nonetheless, controversy surrounds the use of 
Taser stun guns. Many police departments say it 
is an acceptable alternative to firearms, which are 
more lethal. Those who oppose the use of stun 
guns argue that they are also lethal and might 
encourage police use in cases where such use 
might be unnecessary.

The Police Executive Research Forum 
(PERF), an influential police research and policy 

organization, has recommended restrictions on 
the use of Tasers. After an 18-month study and 
consultation with major police departments, the 
group suggested that “officers be allowed to use 
the stun guns only on people who are aggressively 
resisting arrest, not just refusing to follow orders.” 
The group further recommends that “officers 
pause and evaluate suspects after shocking them 
once, instead of repeatedly shocking someone 
without a break” and that “anyone who is shocked 
should receive follow-up medical treatment, 
either at the scene or at a hospital.” PERF believes 
that Tasers have a place in police work, saying: 
“Electric weapons like Tasers should remain in 
use, because they give officers a way to handle 
difficult or potentially violent suspects without 
resorting to deadly force,” but that they should be 
used with caution. As a result of this recommen-
dation, shares in Taser International (the company 
that makes these weapons) fell by 80 percent in 
2005.

Should Taser stun guns be used by the police? 
What do you think?

SOURCES This write-up is based on news items from the New York 
Times, October 19, 2005, p. A13; The Huntsville Item, October 31, 
2005, p. 4A; and Medical News Today, October 9, 2007, p. 1.

THE USE OF TASER STUN GUNS IN LAW ENFORCEMENTH I G H
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officer has probable cause to believe that the suspect poses a threat of serious physical harm, 
either to the officer or to others” (emphasis added). But then the Court adds:

. . . if the suspect threatens the officer with a weapon or there is probable cause 
to believe that he has committed a crime involving the infliction or threat-
ened infliction of serious physical harm, deadly force may be used if necessary 
to prevent escape, and if, where feasible, some warning has been given.

In the words of one writer, three elements from the preceding quotation should offer 
some guidance in assessing situations to determine whether the officer’s belief that a 
suspect is dangerous is in fact justified:10

1. “The suspect threatens the officer with a weapon, or
2. “The officer has probable cause to believe that the suspect has 

committed a crime involving the infliction or threatened infliction of 
serious physical harm; and

3. “The officer has given some warning, if feasible.”

The Court in Garner also said that the use of deadly force to prevent the escape 
of an apparently unarmed suspected felon was unconstitutionally unreasonable. It 
emphasized that “where the suspect poses no immediate threat to the officer and no 
threat to others, the harm resulting from failing to apprehend him does not justify 
the use of deadly force,” adding that “a police officer may not seize an unarmed non-
dangerous suspect by shooting him dead.”

Tennessee v. Garner was not a criminal prosecution case; the officer who killed 
the suspect was not being prosecuted for murder or homicide. Instead, it was a civil 
case, in which the plaintiffs sought monetary damages from the department and the 
State of Tennessee for Garner’s death. Nonetheless, Garner is the only case decided by 
the Court thus far that sets guidelines for the use of deadly force by the police.

Deadly Force in Misdemeanor Cases In misdemeanor cases, the safest rule
for the officer to follow is: Never use deadly force in misdemeanor cases, except 
if absolutely necessary for self-defense or the defense of the life of a third person. 
The use of deadly force in other circumstances in misdemeanor cases exposes the 
officer to possible criminal and civil liabilities. It raises questions of disproportion-
ality, because the classification by the penal code of the offense as a misdemeanor 
 signifies that the state does not consider the act so serious as to warrant a more severe 
 penalty. Possible death might be too serious a punishment to prevent the escape of 
a nonserious offender.
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Neither the perception of the person detained nor of  ■

the offi  cer determines whether a seizure has taken place. 
Instead, the trial judge or jury determines whether a “rea-
sonable person under the same circumstances” would 
consider the situation a seizure.

Th e term  ■ seizure is broader than the term arrest. All 
arrests are seizures, but not all seizures constitute an 
arrest.
Some contacts with the police are so minimally intru- ■

sive they are not considered seizures.

SUMMARY
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phrase have a fixed meaning in terms of distance from 
where the arrest took place?

 9. Assume you are an officer who has just arrested a 
suspect 20 yards from her car. Can you search her car? 
In other words, is it an “area of immediate control”? 
Justify your answer.

 10. “A citizen can make an arrest any time he or she sees a 
crime being committed.” True or false? Explain your 
answer.

 11. Assume you are a campus police officer. You see a 
student park a motor vehicle with expired license 
plates and without a campus sticker. Can you arrest 
the student?

 12. State the rules on police use of nondeadly force in 
felony and misdemeanor cases.

 13. What are the differences in the rules on police use of 
deadly force in felony and misdemeanor cases?

 14. What did Tennessee v. Garner say on police use of 
deadly force?

 1. Are the terms seizure and arrest similar or different? 
Justify your answer and give examples.

 2. What is the proper legal test to determine whether a 
person has been seized under the Fourth Amendment 
and therefore is entitled to constitutional protection?

 3. Assume you are a police officer who is detaining a sus-
pect. What standard will you use to determine if the 
detention is still a valid detention or if it has turned 
into an arrest?

 4. Identify the four elements of an arrest, and then give 
an example of each element.

 5. “A police officer may make an arrest any time he or she 
sees a crime being committed.” True or false? Explain.

 6. What are exigent circumstances? Give examples in 
police work of exigent circumstances. Is it important 
for police officers to know about exigent circum-
stances? Why?

 7. Based on Court decisions, what can the police validly 
do after an arrest? What can they not validly do after an 
arrest?

 8. What is meant by the “area of immediate control” 
where the police can search after an arrest? Does that 

REVIEW QUESTIONS

Th e rules for police use of nondeadly and deadly force  ■

diff er. For nondeadly force, only reasonable force can 
be used. For deadly force, follow department policy 
strictly.
Th e case of  ■ Tennessee v. Garner holds that it is constitu-
tional to use deadly force when the offi  cer has probable 
cause to believe that the suspect poses a threat of serious 
physical harm, either to the offi  cer or to others.

Arrests have four elements: seizure and detention, inten- ■

tion to arrest, arrest authority, and understanding by 
the arrestee.
Th ere are two types of arrests: with a warrant and without  ■

a warrant. Each is governed by a diff erent set of legal 
rules.
After an arrest, the police may search the arrestee and the  ■

area of immediate control.
Th e general rule is that the police must “knock and  ■

announce” before making an arrest. Th is rule, however, 
is subject to many exceptions.

 2. You are a university police officer. X, a student, has 
just parked his car in a university parking lot. X gets 
out of the car. You recognize X from a recently issued 
campus poster and immediately realize he is wanted 
for sexual assault. X is 30 yards away from his car. 
You arrest X, place handcuffs on him, and then search 
his car. During the search you recover a pound of 

 1. Assume you are a police officer and have a warrant 
to arrest a parolee (who is on parole for robbery) for 
parole violation and possession of drug paraphernalia. 
You are now at the parolee’s apartment. Do you need 
a warrant, assuming you have time to obtain one? 
Should you knock and announce before making an 
arrest? Defend your answer.

TEST YOUR UNDERSTANDING
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marijuana and burglary tools in the car’s passenger 
compartment. Are the marijuana and the burglary 
tools admissible in court? Explain your answer.
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tioned for 20 minutes. In court during the trial, Y 
said he felt he was under arrest. The officer denied 
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Justify your answer using the standard of a “reasonable 
person under the same circumstances.”
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WHAT YOU WILL LEARN

The constitutional right to privacy is often invoked in  ■

search and seizure cases in addition to the Fourth Amend-
ment right against unreasonable searches and seizures.

The phrase  ■ search and seizure is often used as one 
term; in reality, they are two different terms and refer 
to different acts.

The phrase  ■ reasonable expectation of privacy requires 
that the person must have exhibited an actual 
expectation of privacy and the expectation must be 
one that society is prepared to recognize as reasonable.

Four categories of things are subject to searches and  ■

seizures: contraband, fruits of the crime, instrumentalities 
of the crime, and “mere evidence” of the crime.

There are four requirements for the issuance of a search  ■

warrant: probable cause, supporting oath or affirmation, 
description of the place to be searched and persons or 
things to be seized, and magistrate’s signature.

An announcement of officer presence is required  ■

when serving a warrant, but there are exceptions.

After a valid arrest, the body of the arrested person  ■

may be searched, as well as the area within the 
person’s immediate control.

It is important to know who can give valid consent to  ■

a search.

KEY TERMS

no-knock search
probable cause
reasonable expectation 

of privacy
right to privacy
search
search warrant
seizure
special needs

administrative searches
anticipatory search 

warrant
apparent authority 

principle
area of immediate control
Chimel rule
contemporaneous search
exigent circumstances
in loco parentis
neutral and detached 

magistrate
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CHIMEL V. CALIFORNIA (1969) Once a lawful arrest has 
been made, the police may search anywhere within the 
suspect’s area of immediate control, meaning the area 
from which the suspect may grab a weapon or destroy 
evidence.

UNITED STATES V. ROBINSON (1973) The police may 
conduct a body search of an arrested person after a full 
custodial arrest even if officers do not fear for their safety 
or believe they will find evidence of the crime.

NEW YORK V. BELTON (1981) When the police have 
made a lawful custodial arrest of the occupant of a car, 

they may, incident to that arrest, search the car’s entire 
passenger compartment (front and back seats) and open 
any containers found in the compartment.

WILSON V. ARKANSAS (1995) Although “knock and 
announce” is part of the requirement of reasonableness in 
searches and seizures, it is not a rigid rule and is subject to 
exceptions based on law enforcement interests. These 
exceptions are determined by state law.

GEORGIA V. RANDOLPH (2006) Police search without a 
warrant is unconstitutional if one occupant consents to a 
search and the other refuses to give consent.
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Other Searches and Seizures of Students

Squeezing Luggage in a Bus

Temporary Restraint of a Suspect

Searches and Seizures by Private Persons

Searches by Off-Duty Officers

Use of Police Dogs to Detect Drugs

Surgery to Remove a Bullet from a Suspect

Searches and Seizures of Computers

This chapter primarily discusses searches and seizures of things—as distinguished 
from seizures of persons, which are arrests. It does not deal with searches of motor 

vehicles, which are discussed in Chapter 8. Both searches and seizures of things (this 
chapter) and searches and seizures of persons (Chapter 6) are governed by the Fourth 
Amendment of the U.S. Constitution, which states:

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.

In addition, searches and seizures also involve the right to privacy. Many cases 
involving the Fourth Amendment also raise claims of possible violation of the right 
to privacy. This is because searches and seizures often require entry into homes or 
residences or searches of a person’s belongings; hence, a person’s privacy is inevi-
tably involved. For example, suppose the police illegally enter a couple’s home to 
search for drugs without probable cause. In the process of the search, they enter 
the couple’s bedroom, conduct an extensive search, and recover drugs and child 
pornography. During the trial, the evidence seized probably will be excluded based 
on violations of the Fourth Amendment and the right to privacy.

The law on searches and seizures of things is understood best if two basic 
concepts are clear:

1. There are two types of search and seizure: with a warrant and without a 
warrant; each is governed by its own rules.

2. The term search and seizure is sometimes misunderstood as a single 
and continuous act. It is, in fact, two separate acts, each with its own 
meaning. Both are under the Fourth Amendment and subject to 
the probable cause requirement. After defining them, however, the 
discussion in this chapter considers search and seizure together because 
Fourth Amendment cases do not make clear distinctions between the 
two acts. Moreover, in police work, one usually follows the other or 
is often the result of the other. This means that a search can result in a 
seizure, and seizure is often the result of a search.

SEARCHES,  SEIZURES,  AND THE RIGHT TO PRIVACY

This section looks at two issues: whether the right to privacy is guaranteed in the 
Constitution and the meaning of the phrase a reasonable expectation of privacy.
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THE RIGHT TO PRIVACY: A CONSTITUTIONAL RIGHT

The right to privacy is a constitutional right, but it is not specifically mentioned in 
the Constitution—unlike the prohibition against unreasonable searches and seizures, 
which is specified in the Fourth Amendment. Instead, it is a “penumbra” (shadow) 
right that is derived from other rights specifically mentioned in the Constitution.

In a 1965 decision, the Court said that “specific guarantees in the Bill of Rights 
have penumbras, formed by emanations from those guarantees that help give them 
life and substance” (Griswold v. Connecticut, 381 U.S. 479 [1965]). The Court added 
that “various guarantees create zones of privacy.” These are the First Amendment 
freedom of association; the Third Amendment prohibition against the quartering 
of soldiers “in any house”; the Fourth Amendment affirmation of the “right of the 
people to be secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures”; the Fifth Amendment prohibition against self-incrimination; 
and the Ninth Amendment provision that the “enumeration in the Constitution, 
of certain rights, shall not be construed to deny or disparage others retained by the 
people.”

Despite not being mentioned in the Constitution, the right to privacy is well 
established by Court decisions and is one of the most active and often-litigated rights 
in an age of sophisticated electronic technology. The great protection given by the 
Court to the right to privacy is reflected in these words in Griswold: “We deal with a 
right of privacy [referring in the Griswold case to the right of the Planned Parenthood 
League of Connecticut to give “information, instruction, and medical advice to mar-
ried persons”] older than the Bill of Rights—older than our political parties, older 
than our school system.”

The more popular meaning of the right to privacy is “the right to be let alone by 
other people” (Katz v. United States, 389 U.S. 347 [1967]). That includes being “let 
alone” by the government and law enforcement agents.

“REASONABLE EXPECTATION OF PRIVACY” DEFINED

Privacy is a broad term that encompasses a myriad of situations. The question is, 
When does privacy enjoy constitutional protection and when does it not? The Court’s 
response is, Privacy enjoys constitutional protection when there is a reasonable expec-
tation of privacy. In a concurring opinion in Katz v. United States, 389 U.S. 347 
(1967), Justice Harlan specified two requirements for a reasonable expectation of 
privacy to exist: (1) the person must have exhibited an actual expectation of privacy, 
and (2) the expectation must be one that society is prepared to recognize as reason-
able. These are the same requirements used by courts in today’s decisions. Justice 
Harlan added:

Thus a man’s home is, for most purposes, a place where he expects privacy, 
but objects, activities, or statements that he exposes to the “plain view” of 
outsiders are not “protected” because no intention to keep them to himself 
has been exhibited. On the other hand, conversations in the open would not 
be protected against being overheard, for the expectation of privacy under the 
circumstances would be unreasonable.

To use a more current example, does a person who talks on her cell phone have 
a reasonable expectation of privacy? Applying the two tests, a person who talks on 

Griswold v. Connecticut 
(1965)

Katz v. United States 
(1967)
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her cell phone loudly and in public does not exhibit an actual expectation of privacy 
and, even if she does, society probably is not prepared to recognize this expectation as 
reasonable. By contrast, couples who are in bed in their own home have a reasonable 
expectation of privacy, which society is prepared to accept as reasonable. What society 
is prepared to recognize as reasonable evolves over time, particularly as technology, 
social practices, and morals change. Ultimately, the phrase reasonable expectation of 
privacy will always be a question of fact that is determined in an actual case by a judge 
or jury, based on surrounding circumstances. It is therefore subjective.

DEFINITIONS AND GENERAL RULE

This section defines searches and seizures, examines the general rules limiting each, 
and identifies things that are subject to searches and seizures.

SEARCH DEFINED

A search of things is defined as the exploration or examination of an individual’s 
house, premises, or person to discover things that may be used by the government for 
evidence in a criminal prosecution. A search is not limited to homes, offices, build-
ings, or other enclosed places; rather, it can occur in any place where a person has a 
reasonable expectation of privacy, even if the place is in a public area, meaning a place 
to which anyone has access (Katz v. United States, 389 U.S. 347 [1967]). For example, 
in one case, police installed a peephole in the ceiling of a public restroom to observe 
what occurred in the stalls. Officers observed two people engaging in illegal sexual acts 
in one of the stalls. What the officers did without a warrant was illegal, because the 
two people involved had a reasonable expectation of privacy—they could reasonably 
expect that their acts would not be observed by others, even though the restroom was 
in a public place. The evidence obtained was therefore not admissible in court.

SEIZURE DEFINED

A seizure of things or items is defined as the exercise of dominion or control by 
the government over a person or thing because of a violation of law. The distinc-
tion between a search and a seizure can be summarized as follows: Search is looking, 
whereas seizure is taking. In one case, the Supreme Court said that “a seizure occurs 
when there is some meaningful interference with an individual’s possessory interests 
in the property seized” (Maryland v. Macon, 472 U.S. 463 [1985]). If the search suc-
ceeds, it can lead to a seizure.

SEARCHES AND SEIZURES: THE GENERAL RULE

The general rule is that searches and seizures can be made only with a warrant. 
Therefore, warrantless searches and seizures are exceptions to the general rule. According 
to the Court, the most basic constitutional rule is that searches conducted outside the 
judicial process, without prior approval by a judge or a magistrate, are per se unreason-
able under the Fourth Amendment—subject only to a few specifically established and 
well-delineated exceptions (Katz v. United States, 389 U.S. 347 [1967]).

Maryland v. Macon 
(1985)
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In reality, most searches and seizures are made without a warrant. Nonetheless, 
police officers must always be aware of the general rule so that they make warrantless 
searches only if justified under one of the exceptions. In the words of the Court: “The 
point of the Fourth Amendment, which often is not grasped by zealous officers, is 
not that it denies law enforcement the support of the usual inferences that reasonable 
people draw from evidence. Its protection consists in requiring that those inferences 
be drawn by a neutral and detached magistrate instead of being judged by the offi-
cer engaged in the often competitive enterprise of ferreting out crime” (  Johnson v. 
United States, 333 U.S. 10 [1948]).

THINGS SUBJECT TO SEARCH AND SEIZURE

Generally, four types of things can be searched and seized:

Contraband, ■  such as illegal drugs, counterfeit money, and gambling paraphernalia. 
With limited exceptions, these items are illegal for anybody to possess.
Fruits of the crime, ■  such as stolen goods and forged checks.
Instrumentalities of the crime, ■  such as weapons and burglary tools.
“Mere evidence” of the crime, ■  such as a suspect’s clothing containing bloodstains 
of the victim, or a suspect’s mask, shoes, or wig—provided there is probable 
cause to believe that the item is related to criminal activity.

These are merely general categories of things officers may search and seize. In many 
states, the law (usually the code of criminal procedure or the penal code) enumerates 
in detail the items subject to search and seizure. Whatever the listing, an item listed 
by state law is likely to fall into one of the four categories listed above.

SEARCH AND SEIZURE WITH A WARRANT

A search warrant is a written order, issued by a magistrate, directing a peace offi-
cer to search for property connected with a crime and bring it before the court. 
In nearly all states, the police officer seeking a search warrant must state the facts 
that establish probable cause in a written and signed affidavit. The general rule is 
that a search or seizure is valid under the Fourth Amendment only if made with a 
warrant. Searches without a warrant may be valid, but they are the exception rather 
than the rule.

This section looks at several issues related to search warrants, including the require-
ments for issuing them; the procedure for serving them; the   knock- and-announce 
rule; the scope of search and seizure; the time allotted to conduct a search; and the 
procedure after the search. Last, the section compares search and arrest warrants.

REQUIREMENTS

There are four basic requirements for the valid issuance of a search warrant:

Probable cause ■

A supporting oath or affirmation ■

Johnson v. United States 
(1948)
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A description of the place to be searched and the things to be seized ■

The signature of a magistrate ■

Probable Cause The conditions required to establish probable cause are dis-
cussed more extensively in Chapter 3. For our purposes here, it is sufficient to restate 
the definition of probable cause used in Chapter 3. Probable cause is defined as more 
than bare suspicion; “it exists when the facts and circumstances within the officers’ 
knowledge and of which they have reasonably trustworthy information are sufficient 
in themselves to warrant a person of reasonable caution in the belief that an offense 
has been or is being committed” (Brinegar v. United States, 338 U.S. 160 [1949]).

This definition is the same for arrests and in searches and seizures of things. The 
difference is that in arrests the focus is on (1) whether a crime has been commit-
ted and (2) whether the person to be arrested committed the crime. By contrast, in 
searches and seizures of things, the issue of probable cause focuses on (1) whether the 
property to be seized is connected with criminal activity and (2) whether it can be 
found in the place to be searched.

A Supporting Oath or Affirmation A search warrant is issued based on 
a sworn affidavit, establishing grounds for the warrant, that is presented to the 
magistrate. The magistrate issues the warrant only if he or she is satisfied, based 
on the affidavit, that probable cause for a warrant exists. The contents of the affi-
davit must be sufficient to allow an independent evaluation of probable cause by 
the magistrate. To enable the magistrate to make an independent evaluation, the 
affidavit must contain more than mere conclusions by the police officer. It must 
allege facts showing that seizable evidence will be found in the place to be searched. 
The affidavit may be filed by the police officer or the offended or injured party. A 
warrant may be issued on the basis of affidavits containing only hearsay, as long as 
there is probable cause.

Supporting oaths and affirmations can be based on oral statements. Anticipatory 
warrants can be issued based on the expectation of the imminent arrival of contra-
band. However, supporting oaths must be based on recent information that helps 
establish probable cause before a warrant can be issued. We turn to each of these 
issues next.

Warrants based on oral statements There is no constitutional requirement 
that a warrant application must be in writing. In some jurisdictions, a warrant may 
be issued based on an oral statement either in person or by telephone. The oral state-
ment is usually recorded and becomes the basis for a probable cause determination. 
If probable cause is found, the judge or magistrate then “causes an original warrant 
to be prepared and orally authorizes the officer to prepare a duplicate warrant for 
use in execution.” This procedure has been held valid and in compliance with the 
“Oath or affirmation” of the Constitution.1

Anticipatory search warrant An anticipatory search warrant is a warrant 
obtained based on probable cause and on an expectation that seizable items will be 
found at a certain place at a certain time. An article in the FBI Law Enforcement 
Bulletin characterizes the warrant in this manner: “Where officers have probable 

Brinegar v. United States 
(1949)
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cause to believe that evidence or contraband will arrive at a certain location within 
a reasonable period of time, they do not need to wait until delivery before request-
ing a warrant. Instead, officers may present this probable cause to a magistrate 
before the arrival of that evidence, and the magistrate can issue an anticipatory 
search warrant based on probable cause that the evidence will be found at the loca-
tion to be searched at the time the warrant is executed.”2

In a 2006 case, United States v. Grubbs, 547 U.S. 90 (2006), the Court decided 
that “anticipatory” search warrants are valid. In this case, a judge issued an anticipa-
tory search warrant for the suspect Grubb’s house based on a federal officer’s affidavit, 
which explained that “the warrant would not be executed until a parcel containing 
a videotape of child pornography—which Grubbs had ordered from an undercover 
postal inspector—was received at, and physically taken into, the residence.” Grubbs 
was seized by the officers after the package was delivered. During his trial for receiv-
ing child pornography, Grubbs moved to suppress the evidence.

On appeal, the Court rejected his arguments and said that “anticipatory warrants 
are not categorically unconstitutional under the Fourth Amendment’s provision” as 
long as there is probable cause. The Court added that “when an anticipatory warrant 
is issued, the fact that the contraband is not presently at the place described is imma-
terial, so long as there is probable cause to believe it will be there when the warrant is 
executed.” Moreover, the Court added that “the particularity requirement does not 
necessitate specification of the triggering conditions within the warrant itself.”

In an earlier case, the U.S. Court of Appeals for the First Circuit said that in 
issuing an anticipatory warrant, the conditions set by the magistrate must be “explicit, 
clear, and narrowly drawn so as to avoid misunderstanding or manipulation by 
government agents.” The court said that the issuing judge must narrow the discretion 
of government agents in two ways: (1) the event that triggered the warrant must be 
ascertainable and preordained, and (2) the item sought (in this case, contraband) must 
be on a sure and irreversible course to its destination (United States v. Ricciardelli, 998 
F.2d 8 [1st Cir. 1993]).

A need for fresh information To be valid, the warrant must be based on fresh 
information. If the information is “stale,” the warrant lacks probable cause and is 
invalid (United States v. Leon, 468 U.S. 897 [1984]). In the Leon case, the information 
contained in the affidavit was given by the police officer to the magistrate in September 
1981. It was based partially on information the officer had obtained from a confiden-
tial informant in August 1981. The Court ruled that “to the extent that the affidavit set 
forth facts demonstrating the basis of the informant’s knowledge of criminal activity, 
the information included was fatally stale.”

The reason for the “fresh information” rule is that conditions change fast, and 
an item found in one place at one time may not be there when the warrant is issued 
and executed. The Court has not specified exactly how much time must elapse before 
information becomes stale. It is safe to say, however, that “the longer the delay, the 
greater the chance that the information will be ‘stale.’”3

A Description of the Place to Be Searched and Persons or Things 

to Be Seized The affidavit must identify both the place that will be searched and 
the things that will be seized. This section addresses each of these requirements.

United States v. Grubbs 
(2006)

United States v. 
Ricciardelli (1st Cir. 1993)

United States v. Leon 
(1984)
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The place to be searched The warrant must remove any doubt or uncertainty 
about which premises are to be searched. For example, if the premise is an apartment 
in a multiple-dwelling building, the warrant must specify which apartment is to be 
searched. The address of the apartment building is not  sufficient. An exact address 
prevents confusion and avoids intrusions on the privacy of innocent people.

In one case, however, the Court held that the validity of a warrant must be 
judged in light of the “information available to the officers at the time they obtained 
the warrant” (Maryland v. Garrison, 480 U.S. 79 [1987]). In this case, police officers 
obtained a warrant to search “the premises known as 2036 Park Avenue, third-floor 
apartment” for drugs and drug paraphernalia that supposedly belonged to a person 
named McWebb. The police reasonably believed there was only one apartment at 
that location. In fact, there were two apartments on the third floor, one belonging 
to McWebb and the other belonging to Garrison. Before the officers became aware 
that they were in Garrison’s apartment instead of McWebb’s, they searched the 
apartment and discovered drugs that provided the basis for Garrison’s subsequent 
conviction.

Garrison sought exclusion of the evidence, saying that the search warrant was so 
unnecessarily broad that it allowed the search of the wrong apartment. The Supreme 
Court admitted the evidence, saying that the validity of a warrant must be judged in 
light of the information available to the officers when the warrant is sought. There 
was a reasonable effort on the part of the officers to ascertain and identify the place 
that was the target of the search; nonetheless, a mistake occurred.

Garrison should not be interpreted as validating all search warrants where there is 
a mistake made in the description of the place to be searched. The test of the validity 
of search warrants that are “ambiguous in scope” appears to be “whether the officers’ 
failure to realize the overbreadth of the warrant was objectively understandable and 
reasonable.” Therefore, a warrant that is overly broad in describing the place to be 
searched is not in violation of the Fourth Amendment if it was based on a reasonable 
but mistaken belief at the time the warrant was issued.

The things to be seized Things to be seized must also be described in detail 
 sufficient to narrow the discretion officers can exercise over what may be seized 
(see Exhibit 7.1). For example, the warrant cannot simply provide for the seizure 
of  “stolen goods,” because this language is too general and can lead to a fishing 
expedition. An acceptable identification would be “a 25-inch Zenith television set.” 
Contraband, however, does not have to be described with as much particularity, 
because it is in itself seizable. So the words cocaine or heroin would suffice, as would 
gambling paraphernalia.

In Groh v. Ramirez et al., 540 U.S. 551 (2004), the Court held that a search war-
rant that does not comply with the requirement that the warrant particularly describe 
the person or things to be seized is unconstitutional. In that case, Groh, an agent of 
the Bureau of Alcohol, Tobacco, and Firearms (ATF), prepared an application for 
a search warrant based on information that weapons and explosives were located on 
Ramirez’s farm. The application was supported by a detailed affidavit listing the items 
to be seized and describing the basis for the agent’s belief that the items were con-
cealed on the property. Groh presented these documents, along with a warrant form 
he also completed, to a magistrate. The magistrate signed the warrant form. Although 
the application and affidavit described the contraband to be discovered, the form only 

Maryland v. Garrison 
(1987)

Groh v. Ramirez et al. 
(2004)
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indicated that the place to be searched was Ramirez’s home. It did not incorporate 
any reference to the itemized list contained in the warrant application or affidavit. 
The day after the magistrate signed the warrant, officers searched Ramirez’s home but 
found no illegal weapons or explosives. Groh left a copy of the warrant at the home 
but did not leave a copy of the warrant application. The following day, in response to 
a request from Ramirez’s attorney, Groh faxed a copy of the application. No charges 
were filed against Ramirez, but Ramirez later filed suit for damages, claiming his 
Fourth Amendment rights were violated by the nonspecific warrant.

The Court agreed with Ramirez, saying that a search and seizure warrant that 
does not contain a particular description of the things to be seized is unconstitutional 
even if the application for the warrant contains such descriptions. The Court rejected 
Groh’s argument that the search was based on a particular description because it was 
in the supporting documents. The Court, however, refused to address two other 
issues involved in the case: (1) whether the warrant would have been valid if it had 
mentioned that the application clearly listed the items to be seized but that the list 
was not available during the search and (2) whether orally describing the items to the 
defendant during the search complies with the specificity requirement.

The Signature of a Magistrate As in the cases of arrest warrants, search 
warrants must be issued only by a “neutral and detached” magistrate. The Court 
has said, “Inferences must be drawn by a neutral and detached magistrate instead of 
being judged by the officer engaged in the often competitive enterprise of ferreting 
out crime” (  Johnson v. United States, 333 U.S. 10 [1948]). Several examples should 
help illuminate this requirement.

Johnson v. United States 
(1948)

Art. 18.02. Ground for issuance.

A search warrant may be issued to search for and 
seize:

 (1)  property acquired by theft or in any other 
manner which makes its acquisition a penal 
offense;

 (2)  property specially designed, made, or adapted 
for or commonly used in the commission of an 
offense;

 (3)  arms and munitions kept or prepared for the 
purposes of insurrection or riot;

 (4) weapons prohibited by the Penal Code;
 (5)  gambling devices or equipment, altered 

gambling equipment, or gambling 
paraphernalia;

 (6)  obscene materials kept or prepared for 
commercial distribution or exhibition, 

subject to the additional rules set forth by 
law;

 (7)   drugs kept, prepared, or manufactured in 
violation of the laws of this state;

 (8)   any property the possession of which is 
prohibited by law;

 (9)   implements or instruments used in the 
commission of a crime;

(10)  property or items, except the personal 
writings by the accused, constituting 
evidence of an offense or constituting 
evidence tending to show that a particular 
person committed an offense;

(11) persons; or
(12)  contraband subject to forfeiture under 

Chapter 59 of this code.

SOURCE Texas Code of Criminal Procedure, 2005–2006

EXHIBIT 7.1  ■ State Code Enumerating Items Police Can Search and Seize
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A magistrate who receives a fee when issuing a warrant but not when denying  ■

one is not neutral and detached (Connally v. Georgia, 429 U.S. 245 [1977]).
A magistrate who participates in the search to determine its scope lacks the requi- ■

site neutrality and detachment (Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 [1979]).
The state’s chief investigator and prosecutor (state attorney general) is  ■

not neutral and detached, so any warrant issued by him or her is invalid 
(Coolidge v. New Hampshire, 403 U.S. 443 [1971]).

THE PROCEDURE FOR SERVING A WARRANT

The search warrant is directed to a law enforcement officer and must state the 
grounds for issuance and the names of those who gave affidavits in support of it 
(see Figure 7.1). The execution of a warrant is specified in detail by state law, usu-
ally in the state’s code of criminal procedure. Failure to execute the warrant in 
accordance with state or local law generally results in exclusion of the evidence 
during trial. The warrant usually directs that it be served during the daytime, but 
if the affidavits are positive that the property is on the person or in the place to be 
searched, the warrant may direct that it be served at any time. Some states, by law, 
authorize nighttime searches. The warrant must designate the judge or magistrate to 
whom the warrant is to be returned. It also must be executed and delivered within 
a specified number of days from the date of issuance. Some states specify 10 days; 
others allow less time. If the warrant is not served during that time, it expires and 
can no longer be served.

Note that search warrants differ in this respect from arrest warrants, which are 
usually valid until served. The officer executing the search warrant must either (1) give 
a copy of the warrant and a receipt for any seized property to the person from whom 
it is taken or (2) leave a copy and receipt on the premises. A written inventory must 
be made, and the officer’s report, accompanied by the inventory, must be submitted 
promptly.

THE ANNOUNCEMENT REQUIREMENT

The rule for announcements in searches and seizures is the same as those for arrests 
(also discussed in Chapter 6). Federal and many state statutes require that an officer 
making an arrest or executing a search warrant announce his or her purpose and 
authority before breaking into a dwelling. The goal is to allow voluntary compliance 
and avoid violence. Breaking into the premises without first complying with the 
announcement requirement may or may not invalidate the entry and any resulting 
search, depending on the law or court decisions in that state. Some states invalidate 
the entry and resulting search; others do not.

In Wilson v. Arkansas, 514 U.S. 927 (1995), which is discussed in greater detail in 
Chapter 6, the Court ruled that the “knock and announce common law principle is 
part of the Fourth Amendment’s requirement that searches and seizures be reasonable.” 
It added, however, that this did not mean that every entry should be preceded by an 
announcement. The current rule is that, although knock and announce is part of the 
requirement of reasonableness in searches and seizures, it is not a rigid rule and is subject 
to exceptions based on law enforcement interests.

Exceptions to the announcement requirement are usually determined by state 
law, state court decisions, and agency regulations. They therefore vary from state 
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FIGURE 7.1  ■ Search Warrant

SOURCE: Official form of the state of New Mexico.

STATE OF NEW MEXICO

[COUNTY OF ]

[CITY OF ]

 COURT No.

[STATE OF NEW MEXICO]

[COUNTY OF ]

[CITY OF ]

v.

 , Defendant

SEARCH WARRANT

THE [STATE OF NEW MEXICO] [CITY OF ]

TO ANY OFFICER AUTHORIZED TO EXECUTE THIS WARRANT.

Proof by Affidavit for Search Warrant, having been submitted to me, I am satisfied that there is probable cause that the 

person named or property described in the Affidavit is located where alleged in the Affidavit and I find that grounds exist for 

the issuance of the Search Warrant. A copy of the Affidavit is attached and made a part of this Warrant. 

YOU ARE HEREBY COMMANDED to search forthwith the person or place described in the Affidavit between the hours of 

6:00 a.m. and 10:00 p.m., unless I have specifically authorized a nighttime search, for the person or property described in 

the Affidavit, serving this Warrant together with a copy of the Affidavit, and making the search, and if the person or property 

be found there, to seize the person or the property and hold for safekeeping until further order of the court.

You are further directed to prepare a written inventory of any person or property seized. You are further directed to file the 

return and written inventory with the Court promptly after its execution.

Date:

Judge

AUTHORIZATION FOR NIGHTTIME SEARCH

I further find that reasonable cause has been shown for nighttime execution of this Warrant. I authorize execution of this 

Warrant at any time of the day or night for the following reasons (set forth reasons why a nighttime search is necessary):

.

Judge

RETURN AND INVENTORY

I received the attached Search Warrant on  ,  , and executed it on the  day of ,

 , at  a.m. p.m. I searched the person or premises described in the Warrant and I left a copy of the 

Warrant with

(name the person searched or owner at the place of search) together with a copy of the inventory for the items seized.

The following is an inventory of property taken pursuant to the warrant (attach separate inventory if necessary):

This inventory was made in the presence of   (name of applicant for the search warrant) 

and (name of owner of premises or property). (If not available, 

name of other credible person witnessing the inventory.)

This inventory is a true and detailed account of all the property taken pursuant to the Warrant.

Signature of Officer

Signature of Owner of Property or Other Witness

Return made this day of  , , at a.m. p.m.

(Judge) (Clerk)

After careful search, I could not find at the place or on the person described, the property described in this warrant.

Officer

Date
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to state. The Court has ruled, however, that a blanket exception (issued by a judge) 
to the Fourth Amendment’s knock-and-announce rule in felony drug-dealing cases 
is not allowed (Richards v. Wisconsin, 520 U.S. 385 [1997]). This means that excep-
tions to the announcement requirement must be determined on a case-by-case 
basis. In United States v. Ramirez, 523 U.S. 65 (1998), the Court held that the 
knock-and-announce rule does not set a higher standard for unannounced entries 
even if that entry involves property damage.

The knock-and-announce rule gives notice to occupants of the place that an 
officer is at the door with a warrant and wants admission or entry. After making 
the announcement, the officer must give occupants reasonable time to respond. In 
United States v. Banks, 540 U.S. 31 (2003), the Court held that after knocking and 
announcing their presence and intention to search, 15 to 20 seconds is sufficient 
time for officers to wait before forcing entry into a home to execute a search warrant 
for drugs. In that case, federal officers obtained and executed a search warrant based 
on information that Banks was selling cocaine from his apartment. Upon reaching 
the apartment, the officers announced “police search warrant” and knocked on the 
door loud enough to be heard by the other officers at the back door. Banks was in 
the shower and later testified that he did not hear the officers until they broke down 
the door. The search produced weapons, crack cocaine, and other evidence of drug 
dealing. Banks moved to suppress the evidence, arguing that the officers waited an 
unreasonably short time before forcing entry.

The Court rejected his allegation, saying that “the facts known to the police are 
what count in judging a reasonable waiting time, and there is no indication they 
knew Banks was in the shower and thus unaware of an impending search.” The Court 
relied on a “totality of circumstances” analysis, in effect saying that whether the time 
to wait before any forcible entry was reasonable depends on an analysis of all sur-
rounding circumstances. In this case, the Court concluded that the defendant could 
easily have disposed of the drugs within that short time.

It must be noted, however, that the Court has ruled that the evidence obtained 
need not be excluded when police officers violate the “knock and announce” rule 
(Hudson v. Michigan, 547 U.S. 586 [2006]). In Hudson, the defendant was con-
victed of drug and firearm possession in a Michigan court after the police found 
cocaine and a gun during a search in his home. The police had a search warrant but 
failed to follow the rule that required them to wait “20–30 seconds” after knock-
ing and announcing their presence before they could enter. Hudson appealed his 
conviction, saying the evidence obtained should be suppressed. Voting 5-to-4, the 
Court disagreed, saying that the “exclusionary rule” (providing that evidence illegally 
obtained cannot be admissible in court) does not apply to violations of the knock-
and-announce rule because the knock-and-announce rule is “meant to prevent vio-
lence, property damage, and impositions on privacy, not to prevent police from 
conducting a search for which they have a valid warrant.” The Court further said that 
the social costs of the exclusionary rule as applied to the knock-and-announce rule 
outweigh “any possible deterrence benefits and that alternative measures such as civil 
suits and internal police discipline could adequately deter violations.”

THE SCOPE OF SEARCH AND SEIZURE

The scope and manner of the search must be reasonable based on the object of the search. 
A wise legal maxim for officers to remember is this: It is unreasonable for a police officer 
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to look for an elephant in a matchbox. For example, suppose a search  warrant is issued for 
the recovery of a stolen 25-inch Zenith TV set. In looking for the TV set, the officer 
cannot open lockers and drawers—unless, of course, the locker or drawer is big enough 
to contain the TV set. However, if the search warrant is for heroin, then the officer is 
justified in opening lockers and drawers in the course of the search. It therefore follows 
that the smaller the item sought, the more extensive the scope of allowable search.

While the search is being conducted, the police may detain persons who are on the 
premises to search them (Michigan v. Summers, 452 U.S. 692 [1981]). However, these 
people must have been named in the warrant. For example, a search warrant for a bar 
and the bartender does not authorize body searches of all bar patrons (Ybarra v. Illinois, 
444 U.S. 85 [1979]). Searches of property belonging to persons not suspected of a 
crime are permissible as long as probable cause exists to suspect that evidence of some-
one’s guilt or other items subject to seizure will be found. For example, in one case, 
several police officers were hurt at a political demonstration. The police could not 
identify their attackers, but they knew that a newspaper staff photographer had taken 
photographs of the demonstration. The police were able to obtain a warrant to search 
the newspaper’s offices because probable cause existed that evidence of someone’s guilt 
would be found (Zurcher v. Stanford Daily, 436 U.S. 547 [1978]).

THE TIME ALLOWED FOR A SEARCH

The search cannot last indefinitely, with or without a warrant. Once the item men-
tioned in the warrant is recovered, the search must cease. Continued search without 
justification becomes a fishing expedition for evidence and is illegal. An illegal search 
is never made legal by what is subsequently found. For example, suppose the police go 
to an apartment to execute a search for a shotgun allegedly used in a murder. After the 
shotgun is recovered, the police continue to search for other evidence in connection 
with the murder. They open a bedroom closet and find a pair of bloodied jeans worn 
by the suspect during the murder. The bloodied jeans, if seized and used in evidence, 
will not be admissible, because they were illegally obtained. Note, however, that items 
in plain view during the execution of the warrant can be seized by the police because 
such items are not protected by the Fourth Amendment.

THE PROCEDURE AFTER THE SEARCH

After the search, the usual police practice is to give the occupant a list of the things 
or items that have been seized. If nobody is on the premises, the list must be left “at 
the scene in a prominent place.”4 In City of West Covina v. Perkins et al., 525 U.S. 
234 (1999), the Court held that the police are not required by the Constitution to 
provide the owner of the seized property with a notice of remedies specified by state 
law for the property’s return and the information necessary to use those procedures. 
The Court stressed the need for some type of notice, saying that “individualized 
notice that officers have taken property is necessary in a case such as this one because 
the owner has no other reasonable means of ascertaining who is responsible for his 
loss.” But the Court concluded that the other requirements specified by California 
state law, such as detailed notice of the state procedures for the return of the seized 
property and the information necessary to use those procedures, are not required by 
the Due Process Clause of the Constitution.
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SEARCH AND ARREST WARRANTS COMPARED

Search warrants and arrest warrants have the following similarities:

Probable cause is needed to issue a search warrant or an arrest warrant. ■

The definition of probable cause is the same for both. ■

Probable cause for both is ultimately determined by a judge, not by the officer. ■

In both, officers need to “knock and announce,” subject to state law exceptions. ■

Items in plain view may be seized when executing a search warrant or an arrest warrant. ■

Search warrants and arrest warrants have the following differences:

Search Warrant Arrest Warrant

The officer looks for items to be used 
as evidence.

The officer seeks to arrest a suspect for 
detention.

If not served, a search warrant usually 
expires after a period of time specified 
by law.

An arrest warrant does not expire, 
unless recalled by the court that 
issued it.

Some jurisdictions limit the execution 
of the warrant to reasonable hours 
during the day.

It may be executed at any time, unless 
exceptions are specified by law.

SEARCH AND SEIZURE WITHOUT A WARRANT

In searches and seizures without a warrant, the burden is on the police to prove 
in court that probable cause existed at the time of the warrantless search or sei-
zure. It is therefore essential for law enforcement officers to be thoroughly familiar 
with the law on warrantless searches and seizures. Generally, there are seven excep-
tions to the rule that searches and seizures must be made with a warrant and with 
probable cause:

The “searches incident to lawful arrest” exception ■

The “searches with consent” exception ■

The “special needs beyond law enforcement” exception ■

The “exigent circumstances” exception ■

The “administrative searches and inspections” exception ■

The “stop and frisk” exception ■

The “motor vehicles” exception ■

The first five exceptions are discussed in this chapter. The stop and frisk exception is 
discussed in Chapter 5, and the motor vehicles exception is discussed in Chapter 8.

SEARCHES INCIDENT TO LAWFUL ARREST

The “search incident to lawful arrest” exception is widely used in policing. It is 
invoked almost every time an officer makes an arrest, with or without a warrant. 
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There are three justifications for warrantless searches incident to arrest: (1) to 
ensure officer safety, (2) to prevent escape, and (3) to prevent concealment or 
destruction of evidence. The authorization to search incident to arrest is always 
available to the officer after an arrest, even if there is no probable cause to believe 
it is necessary to ensure officer safety, to prevent escape, or to prevent concealment 
or destruction of evidence. These searches take two forms: body search and search 
of the area within the person’s immediate control. To be legal, searches must be 
contemporaneous with the arrest.

Body Search of an Arrestee As discussed in Chapter 6, a body search is 
valid in any situation in which a full-custody arrest of a person occurs. There is no 
requirement that the officers fear for their safety or believe that they will find evi-
dence of a crime before the body search can be made (United States v. Robinson, 414 
U.S. 218 [1973]). But while a full body search is allowed, anal or cavity searches are 
prohibited unless justified by circumstances surrounding the search. For example, 
a police department policy that authorizes automatic anal and cavity searches after 
every arrest will likely be declared unconstitutional. This issue has not been decided 
by the U.S. Supreme Court, but lower courts have held that such searches, in the 
absence of compelling reason to support them, are too intrusive. Conversely, a policy 
that allows anal and cavity searches if there is reasonable suspicion—for example, if 
an officer has information from a reliable informant that the arrestee may be hiding 
contraband in these places—probably will be upheld.

Even in a jail or prison setting, anal and cavity searches are not allowed unless 
justified—for example, after home furlough or a contact visit. In addition to a body 
search after a lawful arrest, other types of body searches may be conducted by police 
officers. The general rule is that exterior intrusions on a person’s body (such as swab-
bing, inspecting hands, taking hair samples, and retrieving evidence from the mouth) 
do not normally require a search warrant. In one case, a court held that the clipping 
by an officer of a few strands of hair from the appellant’s head was so minor an impo-
sition that the appellant suffered no true humiliation or affront to his dignity, so no 
search warrant was required to justify the officer’s act (United States v. D’Amico, 408 
F.2d 331 [2nd Cir. 1969]).

Interior intrusions on a person’s body (such as blood tests, stomach pumping, 
and surgery) are permitted by the Fourth Amendment only if they are conducted pur-
suant to a warrant or if exigent circumstances exist and there is a clear indication that 
the desired evidence will be found.5 For example, in Breithaupt v. Abram, 352 U.S. 
432 (1957), the Court ruled that a blood test performed by a skilled technician is not 
conduct that shocks the conscience, nor is this method of obtaining evidence offen-
sive to a sense of justice. However, in Rochin v. California, 342 U.S. 165 (1952), the 
Court held that the police restraint of a suspect while a heroin capsule was removed 
from his stomach by a stomach pump shocks the conscience and therefore violates 
the suspect’s right to due process.

The Area within a Person’s Immediate Control In addition to perform-
ing a body search, the officer may also search the area within the person’s immediate 
control. The leading case on this issue is Chimel v. California, 395 U.S. 752 (1969), 
which was also discussed in Chapter 6 (see the Case Brief for more details on this 
case). In Chimel, the Court said:
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When an arrest is made, it is reasonable for the arresting officer to search the 
person arrested in order to remove any weapons that the latter might seek to 
use in order to resist arrest or effect his escape. . . . In addition, it is entirely 
reasonable for the arresting officer to search for and seize any evidence on the 
arrestee’s person in order to prevent its concealment or destruction.

The Chimel rule holds that a warrantless search incident to arrest is valid if limited 
to the area of immediate control, meaning the area from which the person might 
be able to obtain a weapon or destroy evidence. Some departments refer to this as the 
“grabbable area.” The most limited, and arguably the most accurate, interpretation 
of that phrase is that the area is limited to the arrested person’s wingspan—the area 
covered by the spread of the person’s arms and hands. Officer protection and preven-
tion of the destruction of evidence are the justifications for the rule.

Nonetheless, courts allow officers to search the area of immediate control even 
after the arrested person has been handcuffed and therefore no longer poses a threat 
to the safety of the officer or the preservation of evidence. In motor vehicle searches, 
the Court has held that, when the police have made a lawful custodial arrest of the 
occupant of a car, they may search not only his or her wingspan but also the car’s 
entire passenger compartment (front and back seats), and they may open any contain-
ers found in the compartment (New York v. Belton, 453 U.S. 454 [1981]).

In Thornton v. United States, 541 U.S. 615 (2004), the Court extended the Belton 
holding beyond the front or back seats of vehicles, saying that “there is simply no 
basis to conclude that the span of the area generally within the arrestee’s immediate 
control is determined by whether the arrestee exited the vehicle at the officer’s direc-
tion, or whether the officer initiated contact with him while he was in the car.” Thus 
the Court admitted into evidence a firearm found under the driver’s seat even though 
the initial contact with the suspect and the arrest took place outside the motor vehicle 
after the suspect had parked it.

Warrantless Searches Must Be Contemporaneous Contemporaneous 
means the search must occur at the same time as, or very close in time and place 
to, the arrest. A search is illegal if conducted long after the arrest. In one case, the 
police arrested several smugglers and seized the footlocker in which they believed 
marijuana was being transported. One hour after the arrest, after the suspects were 
in jail, the officers opened and searched the footlocker without a warrant. The Court 
invalidated the search, saying that it was “remote in time and place from the arrest” 
(United States v. Chadwick, 433 U.S. 1 [1977]).

However, the custodial search may be deemed “incident to arrest” even when 
carried out later than the time of arrest, if there was a valid reason for the delay. 
For example, in United States v. Edwards, 415 U.S. 800 (1974), a suspect was 
arrested and jailed late at night, but a clothing search for evidence was not con-
ducted until the following morning. The Court said that the delayed search was 
justified because substitute clothing was not available for the suspect’s use at the 
time of the booking.

SEARCHES WITH CONSENT

This is perhaps the most common exception to the warrant requirement rule. It basi-
cally states that, if the object of the request gives proper consent, the consent is valid, 

New York v. Belton (1981)

Thornton v. United States 
(2004)

United States v. Chadwick 
(1977)

United States v. Edwards 
(1974)
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and anything illegal found and confiscated during the search may be introduced as 
evidence in court. There are limits to that search, however. The three most important 
limits are discussed here:

The consent must be voluntary. ■

The search must stay within its allowable scope. ■

The person must have the authority to give consent. ■

THE LEADING CASE ON A SEARCH 

INCIDENT TO AN ARREST

Facts: Chimel was suspected of having robbed 
a coin shop. Armed with an arrest warrant (but 
not a search warrant), police officers went to 
Chimel’s house and were admitted by his wife. 
Chimel was not at home but was immediately 
arrested when he arrived. The police asked 
Chimel if they could “look around.” Chimel 
denied the request, but the officers searched the 
entire house anyway and discovered some stolen 
coins. At the trial, the coins were introduced 
as evidence over Chimel’s objection. Chimel 
was convicted of robbery. He appealed to the 
Supreme Court of California, which upheld his 
conviction. He then took his case to the United 
States Supreme Court.

Issue or Issues: In the course of making a law-
ful arrest, may officers search the immediate area 
where the person was arrested without a search 
warrant? Yes.

Holding: After making an arrest, the police may 
search the area within the person’s immediate 
control. The purpose of such a search is to dis-
cover and remove weapons and to prevent the 
destruction of evidence.

Case Significance: Chimel categorically states 
that the police may search the area in the 
arrestee’s “immediate control” when making a 
valid arrest, whether the arrest takes place with 
or without a warrant. That area of “immediate 
control” is defined by the Court as “the area 
from within which he might gain possession of a 

weapon or destructible evidence.” Chimel there-
fore authoritatively settled an issue over which 
lower courts had given inconsistent and diverse 
rulings. The current rule is that the police may 
search without a warrant after a lawful arrest, 
but the extent of that search is limited to the 
area of the arrestee’s “immediate control.” The 
safest, and most limited, interpretation of the 
term “area of immediate control” is a person’s 
wingspan, within which it might be possible to 
grab a weapon or destroy evidence. Some lower 
courts have given a more liberal interpretation to 
include such areas as the whole room in which 
the person is arrested. This interpretation appears 
to go beyond what the Court had in mind in 
Chimel.

Excerpts from the Decision: When an arrest is 
made, it is reasonable for the arresting officer to 
search the person arrested in order to remove any 
weapons that the latter might seek to use in order 
to resist arrest or effect his escape. Otherwise, the 
officer’s safety might well be endangered, and the 
arrest itself frustrated. In addition, it is entirely 
reasonable for the arresting officer to search for 
and seize any evidence on the arrestee’s person in 
order to prevent its concealment or destruction. 
And the area into which an arrestee might reach 
in order to grab a weapon or evidentiary items 
must, of course, be governed by a like rule. . . . 
There is ample justification, therefore, for a 
search of the arrestee’s person and the area within 
his immediate control.

Chimel v. California, 

395 U.S. 752 (1969)
C A S E 
BRIEF
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Voluntary Consent Warrantless searches with consent are valid, but the consent 
must be voluntary (although not necessarily spoken), meaning it was not obtained 
by the use of force, duress, or coercion. Whether consent is voluntary is determined 
by looking at the totality of circumstances. For example, consent given only after 
the officer demands entry cannot be deemed free and voluntary. “Open the door” 
will most likely be interpreted by the courts as a command that must be obeyed, 
giving the occupant no choice and therefore making the consent involuntary. The 
better practice is for the officer to “request” rather than “demand.” Requests such 
as “Would you mind if I come in and look around?” are more likely to result in 
voluntary consent than “I am going to look around.”

In Florida v. Bostick, 501 U.S. 429 (1991), two officers, with badges and insig-
nia, boarded a bus. They explained their presence as being “on the lookout for illegal 
drugs.” Without any articulable suspicion, they approached Bostick, a passenger, and 
asked to see some identification and inspect his bus ticket. The officers asked the 
suspect for consent to search his bag and told him he had the right to refuse consent. 
Bostick gave consent. On appeal of his conviction, the Court held that the consent 
was valid.

In United States v. Drayton, 536 U.S. 194 (2002), the Court went further and said 
that the Fourth Amendment permits police officers to approach bus passengers, ask 
questions, and request their consent to search, provided that a reasonable person would 
understand that he or she is free to refuse. There is no requirement in the Fourth 
Amendment for officers to advise persons of their right to refuse to cooperate.

Mere silence or failure to object to a search does not necessarily mean the person is 
giving consent. The consent must be clear. For example, a shrug of the shoulder may 
signify indifference or resignation rather than consent, but multiple nods strongly 
imply consent. In United States v. Shaibu, 920 F.2d 1423 (9th Cir. 1990), the Ninth 
Circuit Court of Appeals said that there was no valid consent when the resident opened 
his door, stepped into the hallway, listened to the officers identify themselves and 
explain the purpose of their visit, and then retreated wordlessly back into the apart-
ment without closing the door. The government in this case failed to meet its heavy 
burden of proving consent merely by showing that the defendant left his door open.

There is also no valid consent if permission is given as a result of police mis-
representation or deception, such as saying, “We have a warrant,” when none exists 
(Bumper v. North Carolina, 391 U.S. 543 [1968]). Lower courts are divided on the 
issue of whether consent is valid if the officer does not have a warrant but threatens to 
obtain one.6 The issue has not been resolved by the Supreme Court.

Consent to enter does not necessarily mean consent to search. For example, con-
sent to enter for the purpose of asking questions does not mean consent to search. 
However, any seizable item in plain view after valid entry may be properly seized 
because items in plain view are not protected by the Fourth Amendment.

To be valid, the consent to search does not have to be in writing. Oral consent 
is sufficient. Many police departments, however, suggest or require that the officer 
obtain consent in writing (see Figure 7.2). This is a good policy because the vol-
untariness of the consent often becomes an issue of whose word the judge or jury 
believes. A written consent tilts the scale of voluntariness in favor of the officer, 
particularly if the consent is signed by witnesses. There are instances, however, 
when a written consent may be impractical or difficult to obtain. The evidence 
obtained will nonetheless be admissible as long as voluntariness is established by 

Florida v. Bostick (1991)

United States v. Drayton 
(2002)

United States v. Shaibu 
(9th Cir. 1990)

Bumper v. North Carolina 
(1968)
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the police. There is no need for the police to prove in court that the person giving 
consent knew that he or she actually had a right to refuse consent. The Court has 
held that ignorance of such a right is only one of the factors to be considered in 
determining whether the consent given was voluntary (Schneckloth v. Bustamonte,
412 U.S. 218 [1973]).7

Allowable Scope Warrantless searches with consent are valid, but the search 
must stay within its allowable scope. The scope of allowable search depends on the 
type of consent given. For example, the statement “You may look around” does 
not authorize the opening of closets, drawers, trunks, and boxes. The consent to 
search a garage does not imply consent to search an adjoining house, and vice versa. 
Conversely, consent for police to search a vehicle does extend to closed contain-
ers found inside the vehicle, as long as it is objectively reasonable for the police to 
believe that the scope of the suspect’s consent permitted them to open that container 
(Florida v. Jimeno, 500 U.S. 248 [1991]).

Schneckloth v. 
Bustamonte (1973)

Florida v. Jimeno (1991)

FIGURE 7.2  ■ Voluntary Consent for Search and Seizure

SOURCE: Houston Police Department.

State of Texas Date:

County of Time: 

I, , having been informed by the below officers of my constitutional right not to have a 

search made of the vehicle and/or premises, hereafter mentioned, without a search warrant and of my right to voluntarily 

consent to such a search, hereby authorize  and , Peace Officers of 

the Houston Police Department, to conduct a complete search of the following:

 Vehicle located at:

 Vehicle described as: Year:  Make: Model:

 License #:   State: VIN#:  ,

 including the containers and contents therein.

 Apartment/house located at:

 Place of business known as:

 located at:

These officers are authorized by me to seize any and all letters, papers, material and other property which they desire. This 

consent is being given to the above Peace Officers freely and voluntarily and without threats or promises of any kind and is 

given with my full and free consent.

 Signature

WITNESSES:
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However, in State v. Wells, 539 So.2d 464 (Sup. Ct. Fla. 1989), the Florida 
Supreme Court held that consent to search a car does not authorize police officers 
to pry open a locked briefcase found in the car’s trunk. In United States v. Osage, 
235 F.3d 518 (10th Cir. 2000), the suspect gave police officers permission to search 
his bags. The officers found four cans labeled “tamales in gravy,” which the officers 
opened with the use of a tool. The cans yielded narcotics. The Federal Court of 
Appeals for the Tenth Circuit held that the consent to search given by the suspect did 
not include consent to destroy the container being searched. The court concluded 
that “the opening of a sealed can, thereby rendering it useless and incapable of per-
forming its designated function, is more like breaking open a locked briefcase than 
opening the folds of a paper bag.”

In general, consent to search does not include consent to open a locked (as 
opposed to closed) container unless the key is voluntarily given to the police. Consent 
may be revoked even in the course of a search, by the person who gave the consent or 
by anybody else who possesses authority to do so. However, any evidence obtained 
before revocation is admissible.

Authority to Give Consent Table 7.1 summarizes who can and cannot give 
valid consent to a search. The most common occurrence of consent being given by 
someone other than the suspect involves occupants of the same residence, such as 
a husband and wife, roommates, or some other relationship based on shared living 
arrangements. This occurrence therefore deserves further discussion.

The case of Georgia v. Randolph, 547 U.S. 103 (2006), offers guidance in determin-
ing whether consent given by a co-occupant is valid or not. In Randolph, the defendant’s 
estranged wife gave police permission to search their residence for evidence of drug use. 
She led officers to Randolph’s bedroom, where they found a section of a drinking straw 
with a powdery residue suspected to be cocaine. The defendant, who was also present, 
expressly refused to give consent to the search. He subsequently appealed his conviction 
and sought exclusion of the drinking straw with the powdery residue that was obtained 
during the search and used against him. The Court agreed with Randolph, saying: 
“We . . . hold that a warrantless search of a shared dwelling for evidence over the express 
refusal of consent by a physically present resident cannot be justified as reasonable as to 
him on the basis of consent given to the police by another resident.”

The Court added, however, that this ruling does not apply to three situations: 
(1) when “the police must enter a dwelling to protect a resident from domestic 
violence, so long as they have good reason to believe such a threat exists,” (2) in 
cases where the purpose of the entry is “to give a complaining tenant the oppor-
tunity to collect belongings and get out safely, or to determine whether violence 
(or threat of violence) has just occurred or is about to (soon will) occur, however 
much a spouse or other co-tenant objected,” and (3) in cases where the person giv-
ing consent is in a position of authority in a “recognized hierarchy,” such as parent 
and child or “barracks housing military personnel of different grades.” Although 
the person giving consent in Randolph was an estranged wife, the Court used the 
term “physically present resident” to describe the person who could object to the 
consent given by the other occupant. The decision therefore applies to cases where 
two or more persons occupy a dwelling (they do not have to be husband and wife), 
subject only to the three exceptions noted above. (See the Case Brief on page 213 
for more information on this case.)

State v. Wells (Sup. Ct. 
Fla. 1989)

United States v. Osage 
(10th Cir. 2000)

Georgia v. Randolph (2006)
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TABLE 7.1 ■  Who Has the Authority to Give Consent?

Who Authority? Explanation

Wife or husband Yes A wife or a husband can give effective consent to search the 
family home. Exception: In Georgia v. Randolph, No. 04–1067 
(2006), the Court held that “a physically present  co-occupant’s 
stated refusal to permit entry renders warrantless entry and 
search unreasonable and invalid as to him.” In this case, the 
defendant’s estranged wife gave police permission to search 
their residence for items of drug use after the defendant, who 
was also present, had unequivocably refused to give consent 
to the search. The Court ruled that, under the circumstances, 
the search was unreasonable and invalid.

Parent of a child Yes Courts tend to rule that parents may give consent to search 
the rooms of their minor children who are living with them 
but not if the minor child is paying room and board. In 
Colbert v. Commonwealth, 2001 WL 174809 (Ky. 2001), the 
Kentucky state court held that a parent may consent to the 
search of a child’s room in the parent’s home even over 
the child’s objection.

In State v. Kinderman, 271 Minn. 405 (1965), the Minnesota 
state supreme court held valid a father’s consent to the search 
of his son’s room even though the son was 22. The court 
reasoned that “[i]f a man’s house is still his castle in which his 
rights are superior to the state, those rights should also be 
superior to the rights of the children who live in his house.

“We cannot agree that a child, whether he be de pend ent 
or emancipated, has that same constitutional right of privacy 
in the family home which he might in a rented hotel room.”

Child of a parent No In most states, a child cannot validly give consent to a search 
of his or her parents’ home. This is because consent given by 
a child is not likely to be considered intelligent or voluntary. 
For example, suppose the police knock at an apartment door, 
a 10-year-old boy opens the door, and the officers ask if his 
parents are in. When told that the parents are out, the 
officers ask if they can “look around.” The boy willingly 
consents, and they find drugs on the kitchen table. The 
consent is invalid, the search illegal, and the evidence is 
inadmissible in court. Whether adult offspring who live with 
their parents can give consent to search their parents’ home 
has not been clearly addressed by the courts.

Former girlfriend Yes, if she 
has apparent 
authority

The Supreme Court has held that the warrantless entry of 
private premises by police officers is valid if based on the 
“apparent authority” principle. This applies when police 
obtained the consent of a third party whom they, at the time 
of entry, reasonably believed to possess common authority 
over the premise but who, in fact, did not have such authority 
(Illinois v. Rodriguez, 497 U.S. 177 [1990]).

In Illinois v. Rodriquez, Rodriguez was arrested in his 
apartment and charged with possession of illegal drugs 
that the police said were in plain view on entry. The police 
gained entry to Rodriguez’s apartment with the assistance 
of a certain Fischer, who represented that the apartment 
was “ours” and that she had clothes and furniture there. 
She unlocked the door with her key and gave the officers 
permission to enter. In reality, Fischer had moved out of 
the apartment and therefore no longer had any common 
authority over the apartment. The Court nonetheless held 
the consent given by Fischer to be valid because the 
police reasonably believed, given the circumstances, that 
she had the authority to give consent.

continued

Colbert v. Commonwealth 
(Ky. 2001)

State v. Kinderman (Minn. 
1965)

Illinois v. Rodriguez (1990)
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Who Authority? Explanation

Roommate Yes, but . . . A roommate may give valid consent to search the room. 
However, that consent cannot extend to areas in which 
another roommate has a reasonable expectation of privacy, 
because only he or she uses it. For example, suppose X gives 
consent for the police to search the studio apartment X and 
Y occupy. That consent is valid with respect to all areas that 
both X and Y use, such as the bathroom or study table. The 
consent is not valid for the search of Y’s closet, to which only 
Y has access. If Y lives in another room (as in a multiroom 
apartment), X cannot give consent to search the room used 
only by Y.

Landlord No A landlord cannot give valid consent to search property that 
he or she has rented to another person (Stoner v. California, 
376 U.S. 483 [1964]).

Lessor No Generally, a lessor (the person who leased out the property) 
cannot give valid consent to search the premises of a 
property leased to another person (United States v. Impink, 
728 F.2d 1228 [9th Cir. 1985]).

Apartment manager Yes The consent of an apartment manager to the warrantless 
search of apartment building common areas (such as public 
hallways and lobbies) is valid as long as the landlord has joint 
access to or control over those areas (United States v. Kelly, 
551 F.2d 760 [8th Cir. 1977]).

Driver of a vehicle Yes The consent given by the driver of a vehicle for the search of 
the vehicle, including the trunk, glove compartment, and 
other areas, is valid even if the driver is not the owner of the 
vehicle (United States v. Morales, 861 F.2d 396 [3rd Cir. 1988]).

Hotel clerk No A hotel clerk cannot give consent to the search of a guest’s 
room (Stoner v. California, 376 U.S. 483 [1964]).

College and university 
administrators

No Most lower courts hold that college administrators (such as 
dormitory managers) cannot give consent for the police to 
search a student’s dormitory room. The fact that some 
resident or dormitory managers may enter a student’s room 
for certain purposes (such as health and safety issues) does 
not mean that they can give consent for the police to enter a 
student’s room for purposes related to criminal prosecution 
(Piazzola v. Watkins, 442 F.2d 284 [5th Cir. 1971]). This issue, 
however, has not been authoritatively settled by the 
Supreme Court.

High school 
administrators

Yes Most lower courts hold that high school administrators, 
under proper circumstances, may give consent for the 
police to search a student’s locker. This is because high 
school students are considered wards of the school. 
Therefore, the authority given to high school administrators 
is greater than that afforded to their college counterparts.

Business employer No If the property is under the exclusive use and control of the 
employee, the employer cannot give valid consent to search 
(United States v. Block, 188 F.2d 1019 [D.C. Cir. 1951]). For 
example, a department store supervisor cannot give consent 
to search an employee’s desk if only the employee is using it; 
similarly, a college dean or department head cannot give 
consent for the police to search a desk assigned to a faculty 
member for his or her exclusive use.

Business employee No Unless specifically authorized, a business employee cannot 
consent to the search of his or her employer’s business 
premises. Although the employee may have access to the 
property, he or she does not own it.

Stoner v. California (1964)

United States v. Impink 
(9th Cir. 1985)

United States v. Kelly 
(8th Cir. 1977)

United States v. Morales 
(3rd Cir. 1988)
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(5th Cir. 1971)

United States v. Block 
(D.C. Cir. 1951)
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THE LEADING CASE ON CONSENT GIVEN BY 

A COOCCUPANT OF A SHARED DWELLING*

Facts: Janet Randolph notified police of a 
domestic dispute and informed them that her 
husband, Scott Randolph, had just taken their 
son away. When officers responded, the wife 
told them her husband was a cocaine user. 
Shortly after the police arrived at the Randolphs’ 
residence, Scott Randolph returned. He denied 
using cocaine, saying it was his wife who abused 
drugs. Later, the wife reaffirmed Randolph’s drug 
use and told police there was “drug evidence” in 
the house. An officer asked Randolph for permis-
sion to search the house, which he unequivo-
cally refused. The officer then asked the wife for 
consent to search, which she readily gave. She 
led officers to Randolph’s bedroom. The officers 
found a section of a drinking straw with a pow-
dery residue suspected to be cocaine. Officers 
then contacted the district attorney’s office. The 
office instructed them to stop the search and 
apply for a warrant. When the officers returned 
to the house, the wife withdrew her consent. The 
police took the straw to the police station, along 
with the Randolphs. After obtaining a search 
warrant, officers returned to the house and seized 
further evidence of drug use. Randolph was 
indicted for possession of cocaine and convicted 
in the trial court. He appealed his conviction, 
saying the evidence against him was illegally 
seized against his consent.
Issue or Issues: Is a warrantless search of a shared 
dwelling valid when one occupant gives consent but 
another occupant who is present expressly refuses to 
give consent? No.

Holding: “We therefore hold that a warrantless 
search of a shared dwelling for evidence over the 
express refusal of consent by a physically present 
resident cannot be justified as reasonable as to 
him on the basis of consent given to the police 
by another resident.”
Case Significance: Consent is an exception to 
the Fourth Amendment rule requiring prob-
able cause and a warrant in search and seizure 

cases. In previous cases, the Court recognized the 
validity of searches based on voluntary consent 
of an individual who shares common author-
ity over property to be searched. None of the 
co-occupant consent-to-search cases, however, 
included the circumstances of a second occu-
pant physically present and refusing permission 
to search. This case therefore resolves an issue 
that was not previously addressed by the Court: 
whether consent by an occupant of a dwelling 
over the expressed objection of another occupant 
authorizes the police to conduct a warrantless 
search. Previous U.S. Supreme Court cases said 
one consent sufficed. In previous cases, however, 
the other occupant was either away or did not 
expressly refuse consent. In this case, the other 
occupant (the husband) was present and specifi-
cally refused to give consent.

In a 5-to-3 vote, the Court held the search 
invalid as to the occupant who specifically 
refused consent. The majority stated, however, 
that this ruling does not apply to the follow-
ing three situations: (1) when “the police must 
enter a dwelling to protect a resident from 
domestic violence, so long as they have good 
reason to believe such a threat exists,” (2) in 
cases where the purpose of the entry is “to give 
a complaining tenant the opportunity to collect 
belongings and get out safely, or to determine 
whether violence (or threat of violence) has 
just occurred or is about to (soon will) occur, 
however much a spouse or other co-tenant 
objected,” and (3) in cases where the person 
giving consent is in a position of authority in a 
“recognized hierarchy,” such as parent and child 
or “barracks housing military personnel of dif-
ferent grades.”

Despite this ruling, other issues remain unre-
solved, such as: Must the police expressly inform 
all the occupants that they have a right to refuse 
consent? How is that consent expressed? Does 
silence mean consent or refusal? The safer prac-
tice is for police officers to make sure occupants 

Georgia v. Randolph, 

547 U.S. 103 (2006) 
C A S E 
BRIEF

continued
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SPECIAL NEEDS BEYOND LAW ENFORCEMENT

The Supreme Court has carved out, comparatively recently, a series of exceptions 
to the warrant requirement, collectively known as the “special needs beyond law 
 enforcement” exception. What these situations have in common is that they are not 
police searches (although sometimes the police are asked to help) but instead involve 
searches conducted by other public agencies that perform tasks related to law enforce-
ment. Examples are school searches, searches of probationers and parolees, and airport 
searches. The Court has repeatedly held that these types of searches may be made without 
a warrant and on less than probable cause. This section looks at each of these examples.

Public School Searches In New Jersey v. T.L.O., 469 U.S. 325 (1985), the 
Court resolved an issue that had long bothered public school students, teachers, 
and administrators. Voting 6-to-3, the Court said that public school teachers and 
administrators do not need a warrant or probable cause to search a student they believe 
is violating the law or school rules. What they do need are reasonable grounds (lower 
than probable cause) for suspecting that the search will turn up evidence that the 
student has violated or is violating either the law or the rules of the school.

In this case, a teacher at a New Jersey high school discovered a student and her 
companion smoking cigarettes in a school lavatory in violation of the school rule. She 
took them to the principal’s office, where they met with the assistant vice principal. 
When the student denied that she had been smoking, the assistant vice principal 
demanded to see her purse. On opening the purse, he found a pack of cigarettes and 
also noticed a package of cigarette-rolling papers, which are commonly associated 
with the use of marijuana. He then searched the purse thoroughly and found mari-
juana, a pipe, plastic bags, a fairly substantial amount of money, and other items that 
implicated her in marijuana dealing.

New Jersey v. T.L.O. (1985)

of equal status in the house give their expressed 
consent, and to obtain that consent in writing.

Excerpts from the Decision: [It] is fair to say 
that a caller standing at the door of shared prem-
ises would have no confidence that one occu-
pant’s invitation was a sufficiently good reason 
to enter when a fellow tenant stood there saying, 
“stay out.” Without some very good reason, no 
sensible person would go inside under those con-
ditions. . . . The visitor’s reticence without some 
such good reason would show not timidity but 
a realization that when people living together 
disagree over the use of their common quar-
ters, a resolution must come through voluntary 
accommodation, not by appeals to authority. . . . 
Since the co-tenant wishing to open the door 
to a third party has no recognized authority in 

law or social practice to prevail over a present 
and objecting co-tenant, his disputed invitation, 
without more, gives a police officer no better 
claim to reasonableness in entering than the 
officer would have in the absence of any consent 
at all. . . . So long as there is no evidence that the 
police have removed the potentially objecting 
tenant from the entrance for the sake of avoid-
ing a possible objection, there is practical value 
in the simple clarity of complementary rules, 
one recognizing the co-tenant’s permission when 
there is no fellow occupant on hand, the other 
according dispositive weight to the fellow occu-
pant’s contrary indication when he expresses it.

*This case brief is modified from Leading Cases in Law Enforcement, 
7th edition, by Rolando V. del Carmen and Jeffery Walker 
(Matthew Bender & Company, Newark, NJ, 2008).
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The student moved to suppress this evidence in juvenile court, alleging that 
the search was illegal for lack of probable cause and a warrant. The Supreme Court 
rejected her allegation, saying that the Fourth Amendment prohibition against unrea-
sonable searches and seizures applies to searches conducted by public school officials, 
but the school’s legitimate need to maintain a positive learning environment requires 
some easing of the Fourth Amendment restrictions. Therefore, public school officials 
do not need a warrant or probable cause to conduct a search. All they need are rea-
sonable grounds to suspect that the search will turn up evidence that the student has 
violated or is violating either the law or the rules of the school.

The T.L.O. ruling applies only to public school teachers and administrators. It 
does not apply to police officers, who are bound by the probable cause and warrant 
requirements even in school searches. The only possible exception is if the offi-
cers perform the search at the request of school authorities. The T.L.O. ruling does 
not apply to college or university students, either. Unlike high school or elemen-
tary school students, for whom teachers and administrators serve in loco parentis 
(in place of parents), college students are considered adults and therefore entitled to 
undiminished constitutional rights.

Searches of Probationers and Parolees In probation cases, the Court has 
held that a state law or agency rule permitting probation officers to search probation-
ers’ homes without a warrant and based on reasonable grounds (lower than probable 
cause) is a reasonable response to the “special needs” of the probation system and 
is therefore constitutional (Griffin v. Wisconsin, 483 U.S. 868 [1987]). The Court 
added that the supervision of probationers is a “special need” of the state that justifies 
a departure from the usual warrant and probable cause requirements.

In a more recent case, the Court held that a warrantless search by an officer 
of a probationer’s apartment, supported by reasonable suspicion and authorized by 
the judge as a condition of probation, is valid under the Fourth Amendment under 
the special needs exception (United States v. Knights, 534 U.S. 112 [2001]). The 
Court said that “totality of the circumstances” is what determines whether a search is 
reasonable under the Fourth Amendment. In turn, “reasonableness” is “determined 
by assessing, on the one hand, the degree to which the search intrudes upon an 
individual’s privacy and, on the other, the degree to which it is needed for the pro-
motion of legitimate governmental interests.” Some states allow warrantless searches 
of probationers’ homes by probation officers based on mere suspicion, an even lower 
degree of certainty than reasonable grounds. Although the Supreme Court has not 
ruled on this issue, lower courts have upheld the practice based on the twin concepts 
of probationers’ diminished constitutional rights and special needs.

As for parolees (those released from prison after having served a part of their 
sentence), the Court has held that the suspicionless search of a parolee by a law 
enforcement officer is valid under the Fourth Amendment (Samson v. California, 
547 U.S. 843 [2006]). In this case (also discussed in Chapter 4), the police officer, 
who knew Samson, stopped him and asked questions. Samson was searched, and the 
officer found methamphetamine in a cigarette box in Samson’s shirt pocket. The offi-
cer later admitted that he stopped Samson solely because he knew he was on parole 
and for no other reason. Convicted of drug possession, Samson sought to exclude 
the evidence, saying it was the product of an unconstitutional search. The Court 
rejected his claim, ruling that the search was valid because convicted  offenders have 
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diminished  constitutional rights and that, technically, parolees are under the custody 
of the Department of Corrections and are therefore deemed prisoners. The Court 
recognized the “continuum” of state-imposed punishments, saying that “on this 
continuum, parolees have fewer expectations of privacy than probationers, because 
parole is more akin to imprisonment than probation is to imprisonment.” Although 
the Court did not address the issue directly, it noted that one of the conditions of 
Samson’s parole (a common condition for release on parole) was that the parolee 
consent to being searched “with or without a warrant and with or without cause.”

In summary, probationers and parolees have minimal constitutional rights under 
the Fourth Amendment. The issue is important because probationers and parolees dis-
proportionately commit more crimes than those who have had no prior convictions.

Airport Searches Airport searches do not need probable cause, reasonable sus-
picion, or even mere suspicion. They can be and are done routinely. The search is 
an administrative measure based on proven safety needs. Long before 9/11, airport 
searches had gained endorsement support from the courts. In United States v. Davis, 
482 F.2d 893 (9th Cir. 1973), the court said, “The need to prevent airline hijacking 
is unquestionably grave and urgent. . . . A pre-boarding screening of all passengers and 
carry-on articles sufficient in scope to detect the presence of weapons or explosives 
is reasonably necessary to meet the need.”

The Fourth Amendment issues in searches and seizures at airports are many, 
among them: the preboarding request for identification, the search of a passenger’s 
luggage pursuant to a hijacker profile, the search of a passenger’s checked baggage, 
the search of the person, and the arrests of persons in some cases.8 Although Fourth 
Amendment issues have been an ongoing source of dispute, a great majority of search 
and seizure challenges filed by airplane passengers have been rejected by the courts.9 
One court of appeals judge (United States v. Bell, 464 F.2d 667 [1972]) justified air-
port searches in this way:

When the risk is the jeopardy to hundreds of human lives and millions of dol-
lars of property inherent in the pirating or blowing up of a large airplane, that 
danger alone meets the test of reasonableness, so long as the search is conducted 
in good faith for the purpose of preventing hijacking or like damage and with 
reasonable scope and the passenger has been given advance notice of his liability 
to such a search so that he can avoid it by choosing not to travel by air.

The use of police dogs to sniff containers and luggage to detect contraband at 
airports does not constitute a search. No warrant or probable cause is needed as long 
as the container or luggage is located in a public place. In United States v. Sullivan, 
625 F.2d 9 (4th Cir. 1980), the court said, “It cannot be considered a search within 
the protection of the Fourth Amendment for a dog to sniff bags handled by an airline. 
There can be no reasonable expectation of privacy when any passenger’s bags may be 
subjected to close scrutiny for the protection of public safety.”10

A SUMMARY OF SPECIAL NEEDS SEARCHES

To summarize, the concept of special needs is a fast-developing area of the law on 
searches and seizures. The special needs exception, however, is of no immediate con-
cern in policing because the searches are conducted by administrative officials, not by 
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the police. There are instances, however, when the police are asked by administrative 
officials (as in school searches, searches in juvenile detention centers, and searches 
by probation officers) to help. In these cases, whether it is an administrative search 
(and therefore falls under special needs) or a police search (and therefore subject to 
the probable cause and warrant requirement) is determined by this test: Did admin-
istrative officials ask the police for help during the search, or are the administrative 
officials being used by the police as an excuse to search things and places they oth-
erwise cannot search or seize because they lack probable cause? If administrators use 
the police for help, then it is a special needs search. Conversely, if the administrators 
are used by the police to do something they otherwise could not legally do, then it is 
a regular police search and needs a warrant and probable cause to be valid.

Police Searches and Special Needs Searches Compared

Police Searches Special Needs Searches

Done by the police Not done by the police but by other public 
officers such as school authorities, probation or 
parole officers, or work supervisors

Need for a warrant No need for a warrant
Need for probable cause No need for probable cause; reasonable 

suspicion is usually enough
Purpose is law enforcement Purpose is not law enforcement but such 

other goals as to provide a better learning 
environment, rehabilitation, or supervision

USA Today recently reported the following: “Pas-
sengers at the Phoenix airport will start getting 
searched today with the help of a technology that 
creates revealing images of people’s bodies to find 
hidden weapons.” The article goes on to say that 
this new machine, which resembles a large phone 
booth, bounces harmless radio waves off travel-
ers as they stand inside for several seconds with 
their arms raised. It produced black-and-white 
computer images that clearly show the outlines of 
people’s undergarments. The machine “blurs pas-
sengers’ faces completely and instantly deletes the 
images. Screeners view the images from a remote 
room where cell phones are barred to ensure pho-
tos aren’t taken.” The whole screening process 
reportedly “takes about a minute and will be used 
in Phoenix only on passengers pulled aside for 

extra screening. . . . Those passengers will choose 
between being scanned by the machine, which 
uses extremely high-frequency millimeter waves, or 
being patted down by a screener.” In other words, 
the machine takes the place of a pat-down.

The new machine is being tested to see if it 
can or should be used nationwide. It has, how-
ever, raised privacy concerns and, according to 
critics, “could pave the way for the machines to 
be used in arenas and schools.”

Questions: (1) Is this form of airport search 
justified or is it overly intrusive? (2) Based on 
what you have learned about airport searches, will 
this new form of airport search be declared valid if 
challenged in court?

SOURCE USA Today, May 10, 2007, p. 3A.

A NEW TYPE OF AIRPORT SEARCHH I G H
L I G H T
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EXIGENT CIRCUMSTANCES

The exigent circumstances exception is a general catchall category that encompasses a 
number of diverse situations. What they have in common is some kind of an emergency 
that makes obtaining a search warrant impractical, useless, dangerous, or unnecessary. 
Among these situations are the danger of physical harm to the officer or destruction of evi-
dence, searches in hot pursuit, danger to a third person, and driving while intoxicated.

Danger of Physical Harm to the Officer or Destruction of Evidence 

The Court has implied that a warrantless search may be justified if there are reason-
able grounds to believe that delaying the search until the warrant is obtained would 
endanger the physical safety of the officer or would allow the destruction or removal 
of the evidence (Vale v. Louisiana, 399 U.S. 30 [1970]). However, in Vale, the 
Supreme Court did not allow a warrantless search when there was merely a possibility 
that the evidence would be destroyed. Thus, Vale has a narrow interpretation: the 
threat of danger or destruction must be real or imminent.

Three years later, in Cupp v. Murphy, 412 U.S. 291 (1973), the Court held that 
the taking of fingernail scrapings without consent or formal arrest does not violate 
the Fourth Amendment protection against unreasonable search and seizure if the 
evidence is likely to disappear before a warrant can be obtained.

The Court has ruled, however, that the fact that the place searched was the scene 
of a serious crime (in this case the murder of an undercover officer) did not in itself 
justify a warrantless search in the absence of any “indication that the evidence would 
be lost, destroyed, or removed during the time required to obtain a search warrant 
and there [was] no suggestion that a warrant could not easily and conveniently have 
been obtained” (Mincey v. Arizona, 437 U.S. 385 [1978]).

In Mincey, an undercover police officer was shot and killed in the process of mak-
ing a narcotics raid on Mincey’s apartment. Shortly thereafter, homicide detectives 
arrived at the scene of the crime and conducted “an exhaustive four-day warrantless 
search of the apartment which included the opening of dresser drawers, the ripping 
up of carpets, and the seizure of 200 to 300 objects.” At trial, Mincey sought to 
suppress the evidence obtained, saying that the warrantless search was invalid. The 
government justified the warrantless search based on the “murder scene” exception 
to the warrant requirement created by the Arizona Supreme Court in previous cases. 
The Court disagreed, saying that the warrantless search in this case could not be justi-
fied based on “the ground that a possible homicide inevitably presents an emergency 
situation, especially since there was no emergency threatening life or limb.” The 
“seriousness of the offense . . . did not itself create exigent circumstances of the kind 
that under the Fourth Amendment justify a warrantless search, where there is no indi-
cation that evidence would be lost, destroyed, or removed during the time required 
to obtain a search warrant and there is no suggestion that a warrant could not easily 
and conveniently have been obtained.”

In summary, in Mincey, the Court said that a warrant must be obtained in crime 
scene investigations, regardless of the seriousness of the offense. The only exception 
to this rule is if obtaining a warrant would mean that the evidence would be lost, 
destroyed, or removed during the time required to obtain a warrant.

In Flippo v. West Virginia, 528 U.S. 11 (1999), the Court reaffirmed its decision 
in Mincey when it said that there is no crime scene exception to the search warrant 
requirement, adding that “a warrantless search by the police is invalid unless it falls 
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within one of the narrow and well-delineated exceptions to the warrant requirement.” 
In this case, Flippo’s conviction was influenced by photographs removed by the police 
from a briefcase they found at the scene and opened without a warrant. The photo-
graphs, admitted at trial, suggested that Flippo was having a homosexual affair with 
a member of his church and that this provided a motive for him to kill his wife. The 
Court rejected this “murder scene” exception to the warrant requirement used by the 
prosecution, saying that this exception was squarely in conflict with Mincey.

Searches in “Hot Pursuit” of Dangerous Suspects The police may enter 
a house without a warrant to search for a dangerous suspect who is being pursued and 
whom they have reason to believe is on the premises. For example, in one case, the 
police pursued a robbery suspect to a house (which later turned out to be his own). 
The suspect’s wife opened the door to the police, who asked and received permis-
sion to search for a “burglar.” The police looked for weapons that might have been 
concealed and found incriminating clothing in a washing machine. The clothing 
was confiscated and introduced as evidence during the trial. The Court held that 
the warrantless search was justified by hot pursuit (regardless of the validity of the 
suspect’s wife’s consent). Because the police were informed that an armed robbery 
had taken place and that the suspect had entered a certain house less than five minutes 
before they got there, they acted reasonably when they entered the house and began 
to search for a man of the description they had obtained and for weapons that he 
had allegedly used in the robbery (Warden v. Hayden, 387 U.S. 294 [1967]).

Danger to a Third Person An officer may enter a dwelling without a war-
rant in response to screams for help. In Warden v. Hayden, 387 U.S. 294 (1967), 
the Court said, “The Fourth Amendment does not require police officers to delay 
in the course of an investigation if to do so would gravely endanger their lives or 
the lives of others.” In a more recent case, the Court held as follows: “Police may 
enter a home without a warrant when they have an objectively reasonable basis for 
believing that an occupant is seriously injured or imminently threatened with such 
injury” (Brigham City, Utah v. Stuart, 547 U.S. 47 [2007]). (This case is discussed 
more extensively in Chapter 6.)

Driving While Intoxicated (DWI) The police may, without a search warrant 
and by force, if necessary, take a blood sample from a person arrested for drunk 
driving, as long as the setting and procedures are reasonable (as when the blood 
is drawn by a doctor in a hospital). Exigent circumstances exist because alcohol in 
the suspect’s bloodstream might disappear in the time required to obtain a warrant 
(Schmerber v. California, 384 U.S. 757 [1966]).

However, in Welch v. Wisconsin, 466 U.S. 740 (1984), the Court placed limits 
on what the police can do in simple DWI cases. The Court held that the Fourth 
Amendment prohibits the police from making a warrantless nighttime entry into a 
suspect’s house to arrest him or her for drunk driving if the offense is a misdemeanor 
for which state law does not allow any jail sentence. The fact that the police had an 
interest in preserving the evidence (because the suspect’s blood-alcohol level might 
diminish while the police procured a warrant) was ruled insufficient to create the 
required exigent circumstance.
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In Welch, the defendant had run his car off the road and abandoned it. By the time 
police officers arrived at the scene and learned from a witness that the defendant was 
either inebriated or very ill, the defendant had gone home and fallen asleep. The officers 
checked the vehicle’s registration and learned that the defendant lived close by. Without 
obtaining a warrant, they went to the suspect’s home and arrested him. The Wisconsin 
Supreme Court held that the officers’ actions were justified by exigent circumstances.

The U.S. Supreme Court reversed that decision, saying that “an important fac-
tor to be considered when determining whether any exigency exists is the gravity 
of the underlying offense for which the arrest is being made. . . . Application of the 
exigent circumstances exception in the context of a home entry should rarely be 
sanctioned when there is probable cause to believe that only a minor offense has 
been committed.” Implicit in this is the assumption that, had the offense been seri-
ous (such as if the driver had seriously injured somebody before running off the 
road and abandoning his car), the warrantless search of his home would have been 
allowed. The Court concluded that in this case there was no immediate pursuit of 
the defendant from the scene, nor was there any need to protect either the public or 
the defendant inasmuch as he had abandoned the vehicle and was at home sleeping. 
Only the need to preserve the evidence remained, and that was not enough, given the 
type of offense involved and the state’s treatment of it as a civil matter, to justify the 
warrantless intrusion.

ADMINISTRATIVE SEARCHES AND INSPECTIONS

Administrative searches are searches conducted by government investigators to 
determine whether there are violations of government rules and regulations. These 
searches are usually authorized by local ordinances or regulations of administrative 
agencies and are generally conducted by agents or investigators of these agencies 
rather than by the police. In some jurisdictions, the warrant issued is known as an 
administrative instead of a judicial warrant. In a case involving a prosecution for 
arson, the Court provided the following distinctions between the need for admin-
istrative warrants and a criminal search warrant and what these warrants require 
(Michigan v. Clifford, 464 U.S. 287 [1984]):

If the primary object is to determine the cause and origin of a recent fire, 
an administrative warrant will suffice. To obtain such a warrant, fire officials 
need show only that a fire of undetermined origin has occurred on the prem-
ises, that the scope of the proposed search is reasonable and will not intrude 
unnecessarily on the fire victim’s privacy, and that the search will be executed 
at a reasonable and convenient time.

If the primary object of the search is to gather evidence of criminal 
activity, a criminal search warrant may be obtained only on a showing of 
probable cause to believe that relevant evidence will be found in the place to 
be searched. If evidence of criminal activity is discovered during the course 
of a valid administrative search, it may be seized under the “plain view” doc-
trine. This evidence may then be used to establish probable cause to obtain a 
criminal search warrant. Fire officials may not, however, rely on this evidence 
to expand the scope of their administrative search without first making a suc-
cessful showing of probable cause to an independent judicial officer.

Michigan v. Clifford 
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Next, we discuss the different types of administrative searches and then compare 
administrative and law enforcement searches.

Types of Administrative Searches Court decisions have identified three 
types of administrative searches and inspections:

Entering private residence for code violations ■

Entering commercial buildings for inspection purposes ■

Searches of closely regulated businesses ■

Entering private residences for code violations The Court has held that health, 
safety, or other types of inspectors cannot enter private premises without the owner’s 
consent or a search warrant (Camara v. Municipal Court, 387 U.S. 523 [1967]). In 
Camara v. Municipal Court, defendant Camara was charged with violating the San 
Francisco Housing Code for refusing building inspectors a warrantless inspection of a 
building he leased and used as a residence, allegedly in violation of the city’s occupancy 
rules. Subsequently charged in a criminal case with refusal to permit a warrantless 
inspection of his residence, Camara claimed that the city ordinance authorizing such 
warrantless inspections was unconstitutional and a violation of the Fourth Amendment. 
On appeal, the Court agreed, saying, “It is surely anomalous to say that the individual 
and his private property are fully protected by the Fourth Amendment only when the 
individual is suspected of criminal behavior.”

Note that, although a warrant is required, as one source states: “[T]he inspector 
does not have to demonstrate probable cause to believe that a violation of an ordi-
nance within his domain will be discovered in the premises to be searched.” Instead, 
the inspector must simply demonstrate that “reasonable legislative or administrative 
standards for conducting an area inspection are satisfied with respect to a particular 
dwelling.” Thus the inspector does not have to show that the dwelling probably 
contains code violations but simply that it belongs to a class of structures (for 
example, multifamily apartment buildings or commercial buildings not inspected 
in the previous year) designated administratively or legislatively for inspection.11

Entering commercial buildings for inspection purposes The rule also applies 
to commercial structures that are not used as private residences. In See v. City of Seattle, 
387 U.S. 541 (1967), the defendant See was convicted for refusing to permit an agent 
of the Seattle Fire Department to enter and inspect his locked commercial warehouse 
without a warrant and without probable cause to believe that a violation of any munici-
pal ordinance had taken place. Such inspection was conducted routinely as part of a 
periodic citywide canvass to ensure compliance with Seattle’s fire code.

On appeal, the Court held that “administrative entry, without consent, upon the 
portions of commercial premises which are not open to the public may only be compelled 
through prosecution or physical force within the framework of a warrant  procedure.” It 
added that “the basic component of a reasonable search under the Fourth Amendment—
that it not be enforced without a suitable warrant  procedure—is applicable in this con-
text, as in others, to business as well as to residential  premises.” As in the case of entries 
into a private residence for code violations, probable cause is not required. All that is 
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needed is for the inspector to show that the place being inspected belongs to a class of 
structures that is mandated by administrative rules or ordinances to be inspected.

Searches of closely regulated businesses In contrast to the other two types of 
administrative searches, the Court has decided in a number of cases that searches of 
highly regulated businesses or industries do not need a warrant or probable cause. The 
justification for this “no need for warrant or probable cause” rule is the urgent public 
interest involved in the search. Another justification is the implied consent given for 
the government to search without a warrant when these businesses applied for a govern-
ment license to get into this type of highly regulated business.

In United States v. Biswell, 406 U.S. 311 (1972), the Court held that the war-
rantless inspection of a weapons dealer by a federal agent was valid, saying that the 
dealer had chosen to engage in a business that was inherently subject to heavy federal 
licensing regulation and that such regulation could be enforced only by the govern-
ment’s making unannounced and frequent visits. In New York v. Burger, 482 U.S. 
691 (1987), the Court upheld the warrantless inspection of an automobile junkyard, 
saying that the warrantless inspection was valid because the business was “closely 
regulated” by the government and there was substantial government interest involved 
in preventing car theft. Liquor businesses are likewise considered closely regulated 
and therefore also subject to administrative searches without a warrant or probable 
cause.

Administrative Searches and Law Enforcement

Searches Compared

Administrative Searches Law Enforcement Searches

Done by administrative agents or investigators, 
not by the police.

Done by law enforcement 
personnel.

Purpose is enforcement of administrative 
regulations.

Purpose is enforcement of 
criminal laws.

Consent or warrant is needed, except for 
highly regulated businesses.

Consent or warrant is always 
needed.

Probable cause is not needed, but agents must 
show that the place inspected is subject to 
administrative rules, ordinances, or regulations.

Probable cause is always needed 
unless consent is given.

SPECIFIC SEARCH AND SEIZURE ISSUES

This section examines 10 special issues related to search and seizure:

Drug testing police officers ■

Testing students for drugs ■

Other searches and seizures of students ■

Squeezing luggage on a bus ■

Temporarily restraining a suspect ■
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Searches and seizures by private persons ■

Searches by off-duty officers ■

Use of dogs to detect drugs ■

Surgery to remove a bullet from a suspect ■

Searches and seizures of computers ■

DRUG TESTING POLICE OFFICERS

Drug testing public employees, including police officers and other law enforcement 
personnel, is a common practice and needs to be addressed as an issue. Is it an allowable 
form of Fourth Amendment search and seizure? The Court has not directly addressed 
the constitutionality of drug testing police officers, but in 1989 it decided two cases on 
the issue of drug testing public employees. Neither decision, however, provides definite 
answers for police officers because they were based on the peculiar facts in those cases.

POLICE REPORTS ON SEARCH AND SEIZUREInAction

It was a busy Wednesday evening at the New 
York Police Department; by the end of their 
shift, the 15 officers on duty in one precinct 
made a total of 12 arrests and wrote numerous 
police reports. Sergeant Z, the shift commander, 
returned to her desk at the end of the shift to 
attend to a large stack of police reports that 
needed to be reviewed and approved. One by 
one, Sergeant Z worked through the stack until 
she was left with three reports that required extra 
scrutiny. These three reports all involved differ-
ent aspects of search and seizure. Assist Sergeant 
Z in scrutinizing the officers’ police reports, and 
assess each of them by answering the following 
questions:

 1. Was the search proper and lawful?
 2. If a seizure occurred, was it proper and lawful?
 3. Cite the applicable exception to the search war-

rant rule and case law as identified in this 
chapter.

Officer A’s Report: Officer A stopped a 
vehicle matching the description of one that had 
been involved in an armed robbery of a liquor 
store. The dispatch included a vehicle description 
and information that a large sum of cash, lottery 

tickets, and a fifth of whiskey were taken dur-
ing the robbery. Officer A identified the driver 
and discovered that he had an outstanding traffic 
misdemeanor warrant. Officer A placed the driver 
under arrest based on this warrant and secured 
him in the rear of his police cruiser. Officer A 
then searched the interior of the arrested suspect’s 
vehicle and discovered 30 unused lottery tickets in 
the glove box and a ski mask in the trunk. Officer 
A seized these items, transported the arrested 
suspect to the station, and amended the arrest by 
adding armed robbery to the charges.

Officer B’s Report: Officer B and his partner 
were dispatched to a residence to investigate a 
domestic dispute. Upon their arrival, the officers 
were invited into the home, where they encoun-
tered Mr. and Mrs. Papas. The couple was argu-
ing loudly, and each accused the other of assault 
and battery. Officer B decided to separate the 
couple so that they could be interviewed absent 
confrontation. Officer B took Mr. Papas into 
the home’s den, so that he could interview him 
about what had transpired. Officer B started to 
interview Mr. Papas, but while glancing around 
the room, he noticed what appeared to be a crack 
cocaine pipe and two small “rock”-like substances 

continued
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In the first case, the Court, in a 5-to-4 split, held that the U.S. Customs Service’s 
drug-testing program for employees seeking promotion or transfer to positions 
involving interdiction of illegal drugs or requiring the carrying of firearms constitutes 
a “search” within the meaning of the Fourth Amendment. That search was deemed 
by the Court to be constitutional because of the government’s compelling interest in 
public safety and in safeguarding borders, and because of the diminished privacy of 
employees who seek such positions (National Treasury Employees Union v. Von Raab, 
489 U.S. 656 [1989]).

The second case involved drug testing private railroad employees in accordance 
with Federal Railroad Administration regulations. The regulations require private rail-
roads (under government regulation) to administer blood and urine tests to railroad 
employees involved in train accidents and fatal accidents. Railroads are also authorized 
to administer breath and urine tests following certain other accidents. The Court, 
in a 7-to-2 vote, held that this constitutes a “search under the Fourth Amendment 
(Skinner v. Railway Labor Executives Association, 489 U.S. 602 [1989]). Again, the 
Court considered the search to be constitutional, because there was a justification for 
it, namely, the safety-sensitive tasks of the employees. The nature of their task justified 
the departure from the usual search requirements of warrant and probable cause.

The Von Raab and Skinner cases hold that warrantless testing programs of public 
employees (or of private employees subject to government regulation) are reasonable 
and do not in themselves violate Fourth Amendment rights. There are strong grounds 
to believe that the same tests also apply to police officers, because they carry firearms 
and are responsible for enforcing the law and maintaining public order. It should 
be noted that both these cases involved mandatory testing, not testing at random. 
Whether or not completely random mandatory drug testing of police officers is con-
stitutional has not been specifically resolved by the Court.

A purely random type of testing in which employees are required to give urine 
or other forms of sample at any time for drug tests has been declared by most lower 
courts to be unconstitutional because it can be arbitrary and subject to abuse. On 
the other hand, systematic testing has been held by courts to be constitutional. This 
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on the bookcase. Officer B seized the items and 
placed Mr. Papas under arrest for possession of 
crack cocaine.

Officer C’s Report: Officer C was on foot 
patrol in the downtown business district when she 
identified a loud group of underage drinkers sitting 
on a park bench. There were approximately six 
teens in the group. Officer C called for backup but 
decided to approach the group on her own. As she 
walked closer to the group, she readily observed 
the teens drinking beer from clearly labeled beer 
cans. She also saw several empty beer cans lying on 
the ground under the bench. As Officer C became 
visible to the group, the teens dropped their beer 
cans and fled on foot in different directions. 

Officer C decided to pursue one of the males in 
the group. She chased the male suspect into an 
apartment building approximately eight blocks 
from the park bench, followed him up four flights 
of stairs, and saw him dart into apartment #409. 
The suspect slammed the door closed behind 
him. Officer C verbally announced her presence, 
identified herself as a police officer, and kicked 
in the door, whereupon she discovered the male 
suspect hiding behind a sofa. Officer C placed the 
male suspect under arrest for underage drinking 
and noted a strong odor of alcohol on his breath. 
Officer C returned to the park bench and collected 
the discarded beer cans as evidence. She then 
transported the arrested suspect to the precinct.
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form of testing provides that employees can be tested based on a systematic process of 
random selection, such as a lottery of names, numbers, or positions. Court decisions 
have also upheld drug testing of employees during annual physical examinations or 
when they seek promotion to higher or more sensitive positions.

Drug testing public employees based on reasonable suspicion that they are using 
drugs (as distinguished from purely arbitrary drug testing) has been upheld by most 
lower courts because it is justified by a degree of certainty. Unless the Court addresses 
the specific issue of police drug testing, the safer policy is to test based on reasonable 
suspicion.

TESTING STUDENTS FOR DRUGS

Can school administrators test students for drugs? Any form of drug testing, 
whether it be of police officers or students, involves a potential violation of the 
Fourth Amendment because it is a form of search and seizure. The Court has held 
that drug testing high school student athletes does not require individualized sus-
picion and that random drug testing is constitutional (Vernonia School District v. 
Acton (515 U.S. 646 [1995]). In that case, the Vernonia School District discov-
ered, after an official investigation, that some of their high school athletes had 
participated in illicit drug use. The school authorities then adopted a policy that 
authorized random urinalysis drug testing of its student athletes. James Acton was 
denied participation in the football program when he and his parents refused to 
consent to drug testing. On appeal, the Court held that the drug-testing policy was 
valid, saying that the constitutionality of a search is determined by “balancing the 
intrusion on the individual’s Fourth Amendment interests against the promotion of 
legitimate governmental interests.” Finding that the privacy interests involved when 
collecting urine samples are “negligible,” the Court concluded that high school ath-
letes are under state supervision when they are in school and are subject to greater 
control than free adults.

Seven years later, the Court extended this holding in Board of Education of 
Independent School District No. 92 of Pottawatomie County et al. v. Earls, 536 U.S. 
822 (2002), another case involving middle and high school students. The Court held 
that the random urinalysis testing policy that applied to all middle and high school 
students participating in any extracurricular activity, not just athletics, was constitu-
tional. The Court stressed that the random drug testing was “a reasonable means of 
furthering the School District’s important interest in preventing and deterring drug 
use among its schoolchildren and does not violate the Fourth Amendment.”

Whether this decision applies to college students has not been decided by the 
Court. There are reasons to believe that drug testing will be declared valid in cases 
where there is evidence of drug use by students involved in athletics or other college 
or university programs. Much would depend on the type of drug test used and the 
justification for it.

OTHER SEARCHES AND SEIZURES OF STUDENTS

The Court has decided some cases involving searches and seizures (other than drug 
tests) of students. In one of the earlier cases involving high school students, the Court 
held that “reasonable grounds” are all that public high school officials need for a valid 
search of students; they do not need probable cause or a warrant (New Jersey v. T.L.O., 
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469 U.S. 325 [1985]). This case involved a 14-year-old high school student who vio-
lated school rules by smoking a cigarette in the school lavatory and whose purse was 
later extensively searched by the high school vice principal, yielding drug parapher-
nalia and other incriminating evidence of drug dealing. Delinquency charges were 
brought against the student in juvenile court. She moved to suppress the evidence 
seized by the vice principal, alleging that the search was illegal because there was no 
warrant or probable cause. The Court disagreed, saying that for high school searches 
to be valid, all that public school officials need are “reasonable grounds” to suspect 
that the search will produce evidence that the student has violated or is violating 
either the law or the rules of the school. The Court based its decision on two grounds: 
(1) the need to maintain an environment in which learning can take place, and (2) the 
principle of in loco parentis, which says that high school administrators are considered 
to be acting “in the place of parents” because they are dealing with young students.

Does this ruling apply to college students? This was not addressed by the Court, 
but the answer would probably be no because most college students are adults, so the 
“in loco parentis” justification does not apply. Moreover, lower court decisions have 
held that college students, regardless of age, are considered adults. It can be assumed, 
however, that the ruling applies to public elementary school students because the 
need to “maintain an environment in which learning can take place” applies with 
greater force in elementary schools than in a college setting on account of the age 
of the students. Whether this ruling applies to private high school and elementary 
schools has not been decided by the Court.

SQUEEZING LUGGAGE IN A BUS

A traveler’s luggage is an “effect” and is under the protection of the Fourth Amendment. 
Therefore, officers may not physically manipulate (such as squeeze) the luggage to 
inspect it without a warrant or probable cause. In Bond v. United States, 529 U.S. 334 
(2000), Bond was riding on a Greyhound bus when a border patrol agent boarded the 
bus to check the immigration status of passengers. The agent went to the back of the 
bus. On the way back to the front, he squeezed a canvas bag above Bond’s seat and felt 
that it contained a “brick-like” object. Bond admitted owning the bag and agreed to 
allow the agent to open it. The agent found methamphetamine. Bond later appealed 
his conviction, saying that the search by the officer violated his constitutional right.

The Court based its decision on the following: First, Bond had an expectation 
of privacy. He sought to preserve that privacy “by using an opaque bag and placing it 
directly above his seat.” Second, that expectation of privacy is “one that society is pre-
pared to recognize as reasonable.” The Court concluded that “although there is expec-
tation that the luggage will be handled by other passengers or bus employees, there is 
no expectation that the luggage will be physically manipulated in an exploratory man-
ner,” which was what the police did. The Court further said that “a physically invasive 
inspection is more intrusive than a visual inspection; therefore the law enforcement 
officer’s physical manipulation of the luggage violated the Fourth Amendment.”

TEMPORARY RESTRAINT OF A SUSPECT

Under exigent circumstances, and where there is a need to preserve evidence until a 
warrant can be obtained, the police may temporarily restrain a person’s movements 

Bond v. United States 
(2000)
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without violating his or her Fourth Amendment rights. In Illinois v. McArthur, 531 
U.S. 326 (2001), a woman asked police officers to accompany her to the trailer where 
she lived with her husband, McArthur, while she removed her belongings. The woman 
went inside where her husband was, while the officer remained outside. When the 
woman emerged, she told one of the officers that McArthur had drugs in the trailer. 
The officers knocked on the door and asked permission to search the trailer, but 
McArthur denied permission. One officer then left to obtain a warrant. When the hus-
band stepped onto his porch, the officer prevented him from reentering his trailer unac-
companied. McArthur reentered the trailer on three occasions, but the officer stood in 
the doorway and observed him each time. The other officer returned with a warrant, 
and the officers searched the trailer and found drugs and paraphernalia. Convicted, 
McArthur appealed, saying his Fourth Amendment right had been violated.

The Court held that there was no violation, saying that “we have found no case in 
which this Court has held unlawful a temporary seizure that was supported by prob-
able cause and was designed to prevent the loss of evidence while the police diligently 
obtained a warrant in a reasonable period of time.”

In another case, Muehler v. Mena, 544 U.S. 93 (2005), the Court held that 
detaining occupants of the premises in handcuffs and for a certain period of time 
while executing a search does not necessarily violate the Fourth Amendment prohibi-
tion against unreasonable searches and seizures.

SEARCHES AND SEIZURES BY PRIVATE PERSONS

Searches and seizures by private persons do not come under Fourth Amendment 
protection, because the constitutional amendments apply only to acts of govern-
ment agencies and officers. This is true even if the act by the private person is 
illegal.

Evidence obtained by private persons is admissible in court as long as they acted 
purely on their own and the police did not encourage or participate in the private 
search and seizure. For example, suppose X breaks into his neighbor’s house because 
he suspects his neighbor of having stolen his TV set. X recovers the set and now 
brings a case of robbery against his neighbor. The TV set is admissible in evidence 
because the Fourth Amendment protection against unreasonable searches and sei-
zures applies only to acts of government officers, not to private persons. However, 
X may be liable for breaking into and entering his neighbor’s house in a separate 
criminal case.

Note also that the evidence is not admissible if a police officer participated in, 
ordered, or encouraged X to make the search. If a government official helps in a search 
or seizure by a private citizen, then the Fourth Amendment protections apply.12 It 
is immaterial whether the government officer proposed the idea or merely joined 
in while the search was in progress. If he or she was involved in any way before the 
object of the search was completely accomplished, the law says the officer participated 
in it; the evidence secured is therefore inadmissible.

SEARCHES BY OFFDUTY OFFICERS

A search by an off-duty officer is usually considered a government search. Many juris-
dictions consider police officers to be law enforcement officers 24 hours a day. If this 

Illinois v. McArthur (2001)
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were not the rule, it would be convenient for police officers to conduct searches while 
off-duty and therefore subvert the Fourth Amendment. Although this issue has not 
been litigated in court, the rule probably will be the same even in jurisdictions where 
police officers are considered on duty at all times.

USE OF POLICE DOGS TO DETECT DRUGS

There is no “search” within the meaning of the Fourth Amendment if the police 
use narcotics detection dogs to smell closed containers for drugs, as long as the 
police are on the premises legally. There is therefore no need for a search warrant 
or for probable cause to conduct dog sniffs (United States v. Place, 462 U.S. 696 
[1983]).

Justifications for this judicial rule include the following: (1) the use of dogs 
does not involve any physical intrusion, (2) the intrusion upon an individual’s 
privacy is inoffensive, (3) the intrusion is restricted because the dog is discriminate, 
(4) the intrusion is not aimed at persons but rather at an inanimate object, and 
(5) the use of dogs is not the same as using a sophisticated electronic device.13 In 
Illinois v. Caballes, 543 U.S. 405 (2005), the Court held that a dog sniff conducted 
during a lawful traffic stop that reveals no information other than the location of 
an illegal substance that no individual has any right to possess does not violate the 
Fourth Amendment.

SURGERY TO REMOVE A BULLET FROM A SUSPECT

In Winston v. Lee, 470 U.S. 753 (1985), the Court held that a proposed surgery to 
remove a bullet from a suspect’s chest for use as evidence would involve such severe 
intrusion on his interest in privacy and security that it would violate the Fourth 
Amendment and could not be allowed unless the government demonstrated a com-
pelling need for it. The surgery could not be constitutionally undertaken, even though 
probable cause existed and the suspect was provided with all procedural safeguards, 
because the government failed to establish the compelling need for such surgery.

This decision is significant because in an earlier case, Schmerber v. California, 
384 U.S. 757 (1966), the Court held that a state may, over the suspect’s objections, 
have a physician extract blood if he or she is suspected of drunken driving, without 
violating his or her Fourth Amendment right not to be subjected to unreasonable 
searches and seizures. However, according to the Schmerber decision, the holding 
that the Constitution does not forbid a state’s minor intrusions into an individual’s 
body under stringently limited conditions in no way indicates that it permits more 
substantial intrusions or intrusions under other conditions.

In the Lee case, the state of Virginia sought to compel Lee, a suspect in an 
attempted armed robbery who had allegedly been wounded by gunfire in that 
attempt, to undergo a surgical procedure under a general anesthetic for removal of the 
bullet lodged in his chest. Prosecutors alleged that the bullet would provide evidence 
of the suspect’s guilt or innocence. The suspect opposed the surgery. The Court 
concluded that the procedure was an example of the “more substantial intrusion” 
cautioned against in the Schmerber case and held that to permit the procedure to take 
place would violate the suspect’s right to be secure in his person, as guaranteed by the 
Fourth Amendment.

United States v. Place 
(1983)
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The Court did not say that evidence retrievals of this nature could never be 
undertaken simply because they were per se intrusive. Instead, it used a balanc-
ing test, stating that “the medical risks of the operation, although apparently not 
extremely severe, are a subject of considerable dispute.” But the Court also said that, 
“although the bullet may turn out to be useful . . . in prosecuting respondent, the 
Commonwealth [of  Virginia] failed to demonstrate a compelling need for it.”

SEARCHES AND SEIZURES OF COMPUTERS

Searches and seizures of computers and other electronic gadgets (laptops, personal 
digital assistants, cellular phones, etc.) have increasingly become problems in policing 
because these devices are being used by criminals more frequently. The good news is 
that the police now use computers to solve crimes; the bad news is that criminals also 
use computers to plan and commit crimes. Two issues arise in computer searches: 
(1) Are these searches constitutional or are they Fourth Amendment violations, and 
(2) what procedures must law enforcement use to preserve the evidence seized? 

Computer search and seizure is still a developing area of the law, so decided 
cases and legal guidance are not that extensive. This state will doubtless change in 
the immediate future because legal issues related to search and seizure of electronic 
devices are starting to reach the courts and are also being addressed through legisla-
tion that authorizes or limits what the police can do. But for now, the legal picture on 
computer searches is far from clear. In this section, we examine the legal  requirements 
for searches and seizures of computers.

Legal Requirements In general, searches and seizures of computers have the 
same legal requirements as any other type of seizures, meaning there must be a 
warrant based on probable cause. A manual on computer searches, titled Computer 
Searches (issued by the District Attorney’s Office of Alameda County, California), 
states that there are two requirements for the issuance of a warrant to search a 
computer: (1) “probable cause to believe the data to be seized exists, is evidence of 
a crime, and is presently located at the place to be searched,” and (2) “a reasonably 
detailed description of the place to be searched and the data to be seized.”14 Both 
requirements are similar to those for non-computer searches.

Probable cause in computer searches Probable cause is likely established if the 
suspect is in possession of incriminating data, if the data are stored on a computer, and 
if the computer is likely to be found in the place to be searched.15 The requirement for 
a description of the place to be searched is similar to what is required for other types of 
warrants; the warrant must “contain a reasonably detailed description of the home or 
office that will be searched.” Describing the hardware or software to be searched also 
needs particularity.

Computer Searches adds: “If the warrant is based on firsthand knowledge that 
the incriminating data [are] stored in a computer or removable storage device, this 
requirement can be satisfied rather easily because the source of the information will 
usually have seen the type of equipment on which the data [were] stored.” If the 
data are stored in a removable storage device, such as a disk, the search becomes 
more difficult because the disk could be located anywhere near the computer or just 
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about anywhere in the house. Lower court decisions have “developed a rule that the 
 description of the hardware need only be as specific as is reasonably possible.” In 
United States v. Santarelli, 778 F.2d 609 (11th Cir. 1985), the U.S. Court of Appeals 
for the Eleventh Circuit said:

There are circumstances in which the law enforcement officer applying for 
a warrant cannot give an exact description of the materials to be seized even 
though he has probable cause to believe that such materials exist and that 
they are being used in the commission of a crime. In these situations, we have 
upheld warrants when the description is as specific as the circumstances and 
the nature of the activity under investigation permit.

The same exceptions to the warrant requirement also apply to searches of com-
puters. This means that police officers may search computers without a warrant if they 
have a valid consent, if exigent circumstances are present (as long as there is probable 
cause), in searches incident to a lawful arrest, and if items are in plain view. The scope 
of the search resulting from consent is covered by the same general rules concerning 
reasonable searches and seizures. In short, the relevant guideline is reasonableness.

Computers and reasonable expectation of privacy How is “reasonable expec-
tation of privacy” determined for computers? A Justice Department publication 
says:

To determine whether an individual has a reasonable expectation of privacy 
in information stored in a computer, it helps to treat the computer like a 
closed container such as a briefcase or file cabinet. The Fourth Amendment 
generally prohibits law enforcement from accessing and viewing information 
stored in a computer without a warrant if it would be prohibited from open-
ing a closed container and examining its contents in the same situation.16

There is no reasonable expectation of privacy, however, in the following cases: (1) when 
a person has made such information openly available, (2) when the contents of stolen 
computers are involved, (3) when the control of the computer has been given to a 
third party, and (4) when the owner loses control of the file.17

Government Seizure of E-mails No Court decision has thus far addressed 
the specific issue of government seizure of e-mails. A 2007 decision of the Federal 
Court of Appeals for the Sixth Circuit, however, is informative on this issue. The 
Court of Appeals upheld, with modification, a district court order to prohibit 
the government from seizing more e-mails from an ISP account of a resident of the 
Southern District of Ohio without notice to the account holder and an opportunity 
for a hearing (Warshak v. United States, File Name: 07a0225p.06 [6th Cir. 2007]).

In Warshak, federal government agents investigated Steven Warshak and the 
company he owned for possible mail and wire fraud, money laundering, and other 
federal offenses. The government agents obtained an order from a U.S. Magistrate 
Judge directing the Internet service provider (ISP) to turn over to government agents 
information related to Warshak’s e-mail account with the Internet service provider. 
This was done without any type of hearing or prior notification. The issuance of the 
order was based on the provisions of the Stored Communications Act (SCA), which 
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was passed in 1986 and codified as a federal statute (18 U.S.C., Sec. 2701). These 
provisions relate to the accessibility of “stored wire and electronic communications 
and transactional records.” The government later appealed a district court’s prelimi-
nary injunction limiting the government’s access to the defendant’s e-mail. Rejecting 
the government’s claim to broad access, the Court of Appeals said:

[ W ]e have little difficulty agreeing with the district court that individuals main-
tain a reasonable expectation of privacy in e-mails that are stored with, or sent 
or received through, a commercial ISP. The content of e-mail is something that 
the user “seeks to preserve as private,” and therefore may be constitutionally pro-
tected. It goes without saying that like the telephone earlier in our history, e-mail 
is an ever-increasing mode of private communication, and protecting shared 
communication through this medium is as important to Fourth Amendment 
principles today as protecting telephone conversations has been in the past.

The court then ordered that on remand to the district court, the preliminary injunction 
should allow seizure of e-mail in three situations: “(1) if the government obtains a search 
warrant under the Fourth Amendment based on probable cause and in compliance with 
the particularity requirement; (2) if the government provides notice to the account 
holder in seeking an SCA order, according him the same judicial review he would be 
allowed were he to be subpoenaed; or (3) if the government can show specific, articu-
lable facts, demonstrating that an ISP or other entity has complete access to the e-mails 
in question and that it actually relies on and utilizes this access in the normal course of 
business, sufficient to establish that the user has waived his expectation of privacy. . . .”

In short, the Federal Court of Appeals for the Sixth Circuit held in Warshak that 
an e-mail holder or subscriber must be given prior notice and an opportunity to be 
heard before seizure, or the government must show that the account holder maintained 
no expectation of privacy and therefore enjoys no Fourth Amendment protection.

In an era of pervasive use of e-mails by the government and private sectors, the 
issue of law enforcement access to private e-mails for investigative purposes will ulti-
mately have to be resolved by the Court.

enforcement, exigent circumstances, and administra-
tive searches and inspections.
Reasonableness governs the scope of a search. In search  ■

cases, it is useful for offi  cers to remember this rule: Do 
not search for an elephant in a matchbox.
A search of a person’s body after an arrest is valid; how- ■

ever, body cavity searches need further justifi cation.
When making an arrest, the police may search the area  ■

of immediate control.
Th e general rule is that searches must be made with  ■

a warrant. Th is rule, however, has many exceptions, 
among which are searches incident to lawful arrest, 

Th e Fourth Amendment and the right to privacy are  ■

the two constitutional rights limiting the powers of the 
police in search and seizure cases.
A “reasonable expectation of privacy” exists when these  ■

two requirements are present: (1) the person must have 
exhibited an actual expectation of privacy, and (2) the 
expectation must be one that society is prepared to rec-
ognize as reasonable.
Th ere are two kinds of seizures: with a warrant (the rule)  ■

and without a warrant (the exception).
Some types of searches do not need a warrant. Th ese  ■

are searches incident to lawful arrest, searches with 
consent, searches involving special needs beyond law 
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However, the validity of drug testing college students 
involved in school programs has not been addressed 
by the Court.
Searches and seizures of computers, e-mails, and related  ■

devices and data are governed by the Fourth Amendment, 
but case law and statutes are still evolving.

searches with consent, special needs, exigent circum-
stances, and administrative searches.
Drug testing police offi  cers is valid under certain cir- ■

cumstances, but purely random drug testing has been 
declared unconstitutional by lower courts. Drug test-
ing based on reasonable suspicion is constitutional.
Drug testing elementary and high school students tak- ■

ing part in athletics and other school programs is valid. 

 7. What is the “special needs beyond law enforcement” 
exception to the warrant and probable cause require-
ments? What is its common element? Give examples.

 8. What is the “exigent circumstances” exception to the 
warrant requirement? Give examples.

 9. What is the rule concerning searches of students by 
public school teachers and administrators? Does the 
same rule apply to school searches by police? Explain.

 10. “The scope and manner of a search must be reason-
able.” Explain what this statement means.

 11. Summarize the rules on computer searches. Are they 
similar to or different from other forms of searches?

 12. “Searches of e-mails are subject to the same rules as 
searches of other things under the Fourth Amend-
ment.” Is this statement true or false? Use the recent 
decision of the Federal Court of Appeals for the Sixth 
Circuit to justify your answer.

 1. Assume you are talking on your cell phone with your 
parents while standing in the hallway of a university 
building between classes. You are telling them confi-
dential things you do not want anybody else to hear. 
Do you have a reasonable expectation of privacy? 
Justify your answer.

 2. What are the requirements of a valid search warrant? 
Discuss each.

 3. What categories of items are subject to search and 
seizure?

 4. “Police officers executing a search warrant must always 
knock and announce before entry; otherwise the 
search is invalid.” Is this statement true or false? Justify 
your answer.

 5. Distinguish between administrative and law enforce-
ment searches.

 6. What does the phrase area of immediate control mean?

REVIEW QUESTIONS

 3. John, a student, had a bad fight with his girlfriend, 
Gail. They agreed to split up. Prior to that, Gail was 
living with John in his apartment and had her own 
key. When John left for class, Gail immediately went 
to the police and reported that John was selling drugs 
in his apartment. She said she was John’s girlfriend 
and was living in the apartment with him. Without 
obtaining a warrant, the police went to the apartment 
and asked Gail to open the door and let them in. She 
did, and the police found heroin, which they seized. 
Was the seizure valid? State your reasons.

 4. A and B were roommates in a dormitory but only for 
a few days because it was the start of the semester. 
On their third evening together, the campus police 

 1. Officers X and Y were executing a search warrant for 
a shotgun allegedly used in a murder. They knocked 
at the house of the suspect and waited a full minute. 
When there was no response, they broke in and con-
ducted a search but did not find the shotgun. They 
were later sued for unlawful entry. Was their entry 
unlawful? Justify your answer.

 2. C, a crack dealer, was shot by the police during a 
police raid of a crack house. The bullet hit C in the leg 
and stayed there. Assume you are a judge. The officers 
come to you seeking a warrant for the removal by sur-
gery in a hospital of the bullet lodged in C’s leg. Using 
the case of Winston v. Lee (1985) as an authority, will 
you issue the warrant? Why or why not?

TEST YOUR UNDERSTANDING
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on A’s consent, the police entered the room anyway 
and found drugs—ironically, on the desk owned by 
A. The police seized the drugs. Prosecuted for drug 
possession and sale, A sought exclusion of the evi-
dence, saying his roommate had expressly objected to 
the police entry. You are the judge. Will you admit 
or exclude the evidence against A? Justify your answer 
based on cases decided by the Court.

knocked on their door and asked if they could come 
in and “look around.” When asked why, they told 
both occupants that they had reports from the other 
dormitory occupants that drugs were being sold 
from the room. A, a psychology major, readily gave 
consent, but B, a criminal justice student, refused to 
give consent, saying the police had to have a warrant 
based on probable cause to be able to come in. Based 
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WHAT YOU WILL LEARN

Vehicle stops and searches are governed by different  ■

rules and should be treated separately.

An officer can legally do many things after a vehicle  ■

stop.

Racial profiling is unconstitutional, but some legal  ■

issues are unresolved.

Carroll v. United States ■  (1925) was the first major case 
involving motor vehicles, but it was a search (not a 
stop) case.

Warrantless searches of motor vehicles are valid, but  ■

probable cause is required.

The power of the police to search a vehicle based on  ■

probable cause is extensive.

Inventory searches of vehicles are valid but must  ■

follow departmental rules.

pretextual stops
racial profile stops
roadblock
sobriety checkpoint

stop
vehicle impoundment
vehicle inventory
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CARROLL V. UNITED STATES 1925 The search of an 
automobile does not require a warrant because the vehicle 
can be moved quickly out of the locality or jurisdiction in 
which the warrant must be sought.

NEW YORK V. BELTON 1981 Once a driver has been 
arrested, the police may conduct a warrantless search of 
the passenger compartment of the automobile. The police 
may examine the contents of any container found within 
the passenger compartment as long as they may reasonably 
believe it might contain something that could pose a 
danger to the officer or hold evidence of the offense for 
which the suspect has been arrested.

UNITED STATES V. ROSS 1982 If the police legitimately 
stop a car and have probable cause to believe that it 
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contains contraband, they can conduct a warrantless 
search of the car. Every part of the vehicle in which the 
contraband might be stored may be inspected, including 
the trunk and all receptacles and packages that could 
possibly contain the object of the search.

WHREN V. UNITED STATES 1996 The temporary deten-
tion of a motorist that is supported by probable cause that 
the motorist has committed a traffic violation is valid even 
if the actual motivation of the law enforcement officer is to 
determine if the motorist has drugs.

ATWATER V. CITY OF LAGO VISTA 2001 The Fourth 
Amendment allows a warrantless arrest for a minor 
criminal offense that is punishable only by a fine, such as 
a misdemeanor seat belt violation.
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Warrantless Searches When There Is Time to Obtain a Warrant

The Objective Reasonableness Rule in Vehicle Searches

Warrantless Searches of Containers in a Car

Seizures of Vehicles Found in Public Places

Searches of Motor Homes without a Warrant

The Use of Beepers to Detect Cars

Immigration and Border Searches of Vehicles

Other Valid Car Searches

Vehicle Inventory Searches

Immediately after an Arrest

Of Vehicles Impounded by Police

The Importance of State Laws and Departmental Policies

Stops and searches of motor vehicles are an important and highly visible part of 
routine police patrol. They will continue to require the attention of the courts 

in the coming years as the number of motor vehicles on the road grows and vehicle 
gadgets become more sophisticated. Questions about what the police can and can-
not do in motor vehicle cases are addressed by the Court each year. This trend will 
continue as the case law on motor vehicles becomes more extensive and refined. 
It is important that the police be familiar with the laws on motor vehicle stops 
and searches because a large percentage of arrests and searches are either made in 
or related to motor vehicles, and a lot of day-to-day police work involves motor 
vehicles.

The law on vehicle stops and searches is best understood if discussed under three 
general headings: vehicle stops, vehicle searches, and vehicle inventories. Each is 
 governed by different Fourth Amendment and other legal rules, so we will discuss 
them separately. States also have their own motor vehicle laws which are not dis-
cussed here.

Carroll v. United States, 267 U.S. 132 (1925), decided in 1925, is arguably the 
most important case involving motor vehicles ever to be decided by the Court. It 
is, however, a vehicle search rather than a vehicle stop case and is therefore discussed 
in this chapter under vehicle searches. We begin with a discussion on vehicle stops, 
which often precede vehicle searches.

Table 8.1 summarizes the rules for vehicle stops, searches, and inventories—
the three types of vehicle searches and seizures discussed in this chapter. The rest of 
the chapter simply expands on this table. Understanding the rest of the chapter will be 
easier if you learn this table first.

Carroll v. United States 
(1925)

TABLE 8.1  ■ Summary of the Rules for Vehicle Stops, Searches, and Inventories

Need a Warrant? Need Probable Cause?

To stop a vehicle No No, but need reasonable or articulable suspicion 
of suspect’s involvement in criminal activity

To search a vehicle No Yes

To inventory a vehicle No No, but must be guided by department policy
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VEHICLE STOPS

A form of seizure occurs every time a motor vehicle is stopped, so the Fourth Amendment 
prohibition against unreasonable searches and seizures applies. In Delaware v. Prouse, 440 
U.S. 648 (1979), the Court said, “The Fourth and Fourteenth Amendments are impli-
cated in this case because stopping an automobile and detaining its occupants constitute a 
‘seizure’ within the meaning of those Amendments, even though the purpose of the stop 
is limited and the resulting detention quite brief.” A stop is the brief detention of a per-
son when the police officer has reasonable suspicion, in light of his or her experience, that 
criminal activity is about to take place. The courts have long held that motor vehicles, 
because of their mobility, should be governed by a different set of Fourth Amendment 
rules. This was emphasized by the Court in Illinois v. Lidster, 540 U.S. 419 (2004), when 
it stated that the “Fourth Amendment does not treat a motorist’s car as his castle.”

In this section, we will examine the rules that govern vehicle stops. They are sum-
marized as follows:

The most important rule is that law enforcement officers must have reasonable sus- ■

picion that the occupants are involved in criminal activity before making a stop.
However, roadblocks are an exception to the reasonable suspicion rule. ■

Officers are limited in what they can do after making a stop. ■

Traffic stops that are only pretexts for vehicle searches are valid. ■

Vehicle stops based solely on racial profiling are not valid. ■

Consensual searches do not require that detainees be advised that they are free to leave. ■

Arresting occupants for nonjailable offenses is valid. ■

Passengers can be arrested during a stop. ■

We will look at each of these rules and the cases that established them.

THE GENERAL RULE FOR STOPS

Although a vehicle stop is a form of seizure, the motorist is not fully protected by 
the Fourth Amendment. Because the vehicle stop is less intrusive, neither a warrant 
nor probable cause is required. Nonetheless, some type of justification is necessary for a 
valid stop; a stop by a police officer for no reason or without any justification is illegal. In 
United States v. Cortez, 449 U.S. 411 (1981), the Court ruled that there must be at 
least a reasonable suspicion to justify an investigatory stop of a motor vehicle in con-
nection with possible involvement in criminal activity. In Cortez, the Court stated:

Based upon that whole picture, the detaining officers must have a particu-
larized and objective basis for suspecting the particular person stopped of 
criminal activity. . . . First, the assessment must be based upon all of the 
circumstances. The analysis proceeds with various objective observations, 
information from police reports, if such are available, and consideration of 
the modes or patterns of operation and certain kinds of lawbreakers. . . . The 
second element contained in the idea that an assessment of the whole pic-
ture must yield a particularized suspicion is the concept that the process just 
described must raise a suspicion that the particular individual being stopped 
is engaged in wrongdoing.

Delaware v. Prouse (1979)

Illinois v. Lidster (2004)

United States v. Cortez 
(1981)
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A lower court has also said, “The police do not have an unrestricted right to stop 
people, either pedestrians or drivers. The ‘good faith’ of the police is not enough, 
nor is an inarticulate hunch. They must have an articulable suspicion of wrongdoing, 
done or in prospect” (United States v. Montgomery, 561 F.2d 875 [1977]).1

Cases hold that the warrantless exception in motor vehicle stop cases does not 
give the police unlimited authority to stop vehicles. Some justification is necessary, 
but it does not have to be probable cause. Some courts say reasonable suspicion is 
needed; other courts use the term articulable suspicion. Whatever term a jurisdiction 
uses, the level of certainty necessary for the police to be able to stop a vehicle is about 
the same—lower than probable cause but higher than mere suspicion. It is the same 
level of certainty needed in stop and frisk cases (discussed in Chapter 5).

In United States v. Arvizu, 534 U.S. 266 (2001), the Court held that a reason-
able suspicion determination in automobile stop cases is based on the totality of the 
circumstances rather than each act viewed separately. In this case, the U.S. Border 
Patrol operated a checkpoint in an isolated area in Arizona. Some roads circumvented 
this checkpoint and were routinely used by smugglers to avoid detection. Because of 
this, sensors were placed along those roads to detect vehicular traffic.

An officer responded when the sensor was activated. He followed the suspect 
vehicle for several miles and observed several suspicious behaviors, including the 
following: the time the vehicle was on the road coincided with a shift change for 
roving patrols in the area; the roads the vehicle took were remote and not well suited 
for the vehicle type; the vehicle slowed dramatically upon first observing the officer; 
the driver of the vehicle would not look at the officer when passing; the children in 
the vehicle seemed to have their feet propped up on some cargo; the children waved 
mechanically at the officers as if being instructed; and the vehicle made turns that 
would allow it to completely avoid the checkpoint. Based on these observations, the 
officer stopped the vehicle. After obtaining consent from Arvizu, the officer searched 
the vehicle and found drugs. Convicted of drug possession, Arvizu appealed, claiming 
that none of these factors, taken individually, constituted reasonable suspicion.

The Court disagreed, saying that “in making reasonable suspicion determina-
tions, reviewing courts must look at the totality of the circumstances of each case to 
see whether the detaining officer has a particularized and objective basis for suspect-
ing legal wrongdoing.” This case is significant in vehicle stop cases for several reasons: 
(1) in determining reasonable suspicion, officers can rely on a number of factors that 
individually may not constitute reasonable suspicion, and (2) in determining reason-
able suspicion, officers may “draw on their own experiences and specialized training 
to make inferences from and deductions about the cumulative information available.” 
Both of these factors make it easier for officers to establish reasonable suspicion.

ROADBLOCKS: AN EXCEPTION

Roadblocks are an exception to the rule that vehicle stops must be justified by sus-
picion of the occupant’s involvement in criminal activity. Roadblocks are used by 
police for a variety of purposes. Five types of roadblocks are discussed here, four of 
which have been upheld as constitutional by the courts even without individualized 
suspicion of criminal activity:

Roadblocks to control drunk driving (constitutional) ■

Roadblocks to control the flow of illegal aliens (constitutional) ■

United States v. 
Montgomery (1977)

United States v. Arvizu 
(2001)
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Roadblocks to check for a driver’s license and vehicle registration  ■

(constitutional)
Roadblocks to obtain specific information from motorists (constitutional) ■

Roadblocks for general law enforcement purposes (unconstitutional) ■

Roadblocks to Control Drunk Driving In Michigan Department of State 
Police v. Sitz, 496 U.S. 444 (1990), the Court held that sobriety checkpoints, a form 
of roadblock in which the police stop every vehicle for the purpose of controlling 
drunk driving, do not violate the Fourth Amendment protection against unreason-
able searches and seizures and are therefore constitutional.

In the Sitz case, the Michigan State Police Department established a highway 
checkpoint program. Pursuant to established guidelines, checkpoints were to be set up 
at selected sites along state roads. All vehicles passing through the checkpoint were to 
be stopped and their drivers checked for signs of intoxication. If officers suspected the 
driver was intoxicated, they were to pull the vehicle to the side of the road and conduct 
further tests; all other drivers would be permitted to resume their journeys. During 
the only operation of the checkpoint, which lasted about an hour and 15 minutes, 
they checked 126 vehicles, with an average delay of 25 seconds. Officers arrested two 
individuals for DWI, including Sitz. He challenged these guidelines and the Michigan 
sobriety checkpoint practice in the courts as violating the Fourth Amendment.

The Supreme Court rejected the challenge, saying that sobriety checkpoints are a 
form of seizure, but one that is reasonable because the “measure of intrusion on motorists 
stopped briefly at sobriety checkpoints is slight.” The Sitz case is significant, because for 
a long time lower courts had given conflicting decisions about the  constitutionality of 

Michigan Department of 
State Police v. Sitz (1990)

Vehicle stops and roadblocks have the following 
similarities:

Police may ask questions. ■

Police may “look around” the vehicle. ■

Police may use dogs to sniff the vehicle. ■

Searches are not allowed unless there is probable  ■

cause.
Police may arrest the occupants if there is  ■

probable cause.

VEHICLE STOPS AND ROADBLOCKS COMPAREDH I G H
L I G H T

However, vehicle stops and roadblocks differ in the following ways:

Stop Roadblock

Needs reasonable suspicion of 
involvement in criminal activity

No need for reasonable suspicion

Applies to specific vehicles Applies to all vehicles or is based on 
random selection

Must be based on specific activity that 
mounts to reasonable suspicion

Cannot be used for unspecified law 
enforcement systematic functions, such 
as to obtain general information about 
criminal activity
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sobriety checkpoints. Courts in 21 states had upheld them, whereas courts in 12 states 
had declared them unconstitutional. However, by a 6-to-3 vote, the Supreme Court ruled 
that the police may establish highway checkpoints in an effort to catch drunk drivers.

It is important to note that the Sitz case does not allow the police to make ran-
dom stops; it authorizes well-conceived and carefully structured sobriety checkpoints, 
such as Michigan’s, that leave virtually no discretion to the officers operating the 
checkpoint. This eliminates the danger of police arbitrary stops.

In Sitz, the Court adopted the balancing test applied in Delaware v. Prouse, 440 
U.S. 647 (1979), which focused on three factors to determine the constitutionality 
of what the police do in these cases: (1) the gravity of the public concerns served 
by the seizure, (2) the degree to which the seizure advances the public interest, 
and (3) the severity of the interference with individual liberty. Although sobriety 
checkpoints are constitutional, they may be prohibited by departmental policy or 
state law.

Roadblocks to Control the Flow of Illegal Aliens Stops in the form of 
roadblocks for brief questioning, routinely conducted at permanent checkpoints, are 
consistent with the Fourth Amendment, so it is not necessary to obtain a warrant before 
setting up such a checkpoint (United States v. Martinez-Fuerte, 428 U.S. 543 [1976]).

United States v. Martinez-Fuerte (1976) involved a “fixed checkpoint” set up 
not at the border but in the interior, where all vehicles were stopped. After the stop, 
certain motorists were referred to a “secondary inspection area,” where they could be 
questioned and their vehicles searched if it seemed justified. The Court permitted 
such “suspicionless” stops in the interest of controlling the flow of illegal aliens.

Stops to Check for a Driver’s License and Vehicle Registration 
Establishing a roadblock to check driver’s licenses and vehicle registrations is legitimate. 
In the process, if the officers see evidence of other crimes, they are not required to close 
their eyes; they have the right to take reasonable investigative steps (United States v. 
Prichard, 645 F.2d 854 [1981]). However, police officers may not stop a single vehicle 
for the sole purpose of checking the driver’s license and vehicle registration. To do 
that, the officers must reasonably believe that the motorist has violated a traffic law. 
Mere suspicion is not enough (Delaware v. Prouse, 440 U.S. 648 [1979]).

Roadblocks Because of a Hit-and-Run Accident The Court held in Illinois v. 
Lidster, 540 U.S. 419 (2004), that police checkpoints set up to obtain information from 
motorists about a hit-and-run accident are valid under the Fourth Amendment.

In Lidster, the police in Lombard, Illinois, set up a highway checkpoint to obtain 
information from motorists about a hit-and-run accident. The checkpoint was set up 
at about the same time of night and at the same location as the hit-and-run accident 
that had happened about one week earlier. Police officers stopped every vehicle for 
10–15 seconds, asked the occupants if they had seen anything related to the accident, 
and handed them a flyer asking for their assistance. As Robert Lidster approached the 
checkpoint, his van swerved, almost hitting an officer. The officer smelled alcohol on 
Lidster’s breath, so he directed him to a side street where another officer administered 
a sobriety test, which Lidster failed. They arrested him. Lidster was later convicted 
in state court of driving under the influence of alcohol. He appealed, saying that the 
police checkpoint violated his Fourth Amendment right.

United States v. Martinez-
Fuerte (1976)

United States v. Prichard 
(1981)

Illinois v. Lidster (2004)
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The Court rejected his challenge, saying that the checkpoint stop was consti-
tutional, citing three reasons: (1) “the relevant public concern was grave,” (2) “the 
stop advanced this grave public concern to a significant degree,” and (3) “more 
importantly, the stops interfered only minimally with liberty of the sort the Fourth 
Amendment seeks to protect.”

Roadblocks to Detect Criminal Wrongdoing Although vehicle road-
blocks or checkpoints are constitutional for some purposes, they are unconstitutional 
if used to detect evidence of ordinary criminal wrongdoing (Indianapolis v. Edmond, 
531 U.S. 32 [2000]).

In Indianapolis v. Edmond (2000), Indianapolis, Indiana, police set up a pro-
gram of vehicle checkpoints to detect illegal drugs. The roadblocks were operated 
during daylight hours and clearly marked by signs. The locations of the roadblocks 
were planned well in advance, and a predetermined number of vehicles were to be 
stopped. After the stop, an officer required the driver to produce a driver’s license and 
registration. Only if the officer developed particularized suspicion of illegality was the 
driver detained. The total time of the stop averaged less than five minutes. Edmond 
and others were stopped at the checkpoints. They later brought suit, claiming the 
stops violated the Fourth Amendment because they lacked individualized reasonable 
suspicion.

On appeal, the Court agreed, saying that the roadblocks they had approved in 
prior cases were for purposes of controlling drunk driving, controlling the flow of 
illegal aliens, and checking driver’s licenses and vehicle registrations. The difference 
between those cases and Edmond was that in Edmond the purpose was to detect 
criminal wrongdoing, in particular the flow of drugs. The Court acknowledged that 
the drug problem is severe, but it does not justify setting up roadblocks. The Court 
concluded by saying: “We have never approved a checkpoint program whose primary 
purpose was to detect evidence of ordinary criminal wrongdoing. Rather, our check-
point cases have recognized only limited exceptions to the general rule that a seizure 
must be accompanied by some measure of individualized suspicion.”

In summary, roadblocks are an exception to the need for reasonable suspicion in 
motor vehicle cases. Court decisions say this: Properly designed roadblocks for spe-
cific purposes are valid, but roadblocks for general crime control are unconstitutional. 

Indianapolis v. Edmond 
(2000)

United States v. Martinez-Fuerte (1976) 
Stops for brief questioning that are routinely 
conducted at permanent checkpoints are 
constitutional.
Delaware v. Prouse (1979) Roadblocks may 
be set up for inspection purposes, provided the 
 officer stops every car passing the checkpoint or 
has an articulable, neutral principle (such as stop-
ping every fifth car) for justifying the stop.

Michigan Department of State Police v. Sitz 
(1990) Sobriety checkpoints in which the police 
stop every vehicle are constitutional.
Indianapolis v. Edmond (2000) Roadblocks 
to detect evidence of ordinary criminal wrongdo-
ing are unconstitutional.
Illinois v. Lidster (2004) Police checkpoints 
set up to obtain information from motorists about 
a hit-and-run accident are constitutional.

SUMMARY OF U.S. SUPREME COURT CASES ON THE 
CONSTITUTIONALITY OF ROADBLOCKS

H I G H
L I G H T
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If the purpose is crime control (such as to detect drugs), there must be individualized 
suspicion before a police officer can stop motor vehicles.

AFTER A VEHICLE STOP

Stopping the vehicle is not an end in itself; it is only a means to determine whether a 
criminal activity has occurred or is about to occur. What follows after a stop is impor-
tant for both the officer’s protection and the admissibility of any seized evidence. 
There are many things an officer may do after a valid stop. Our discussion is classified 
into what the officer can do based on the following types of searches:

Those based on general law enforcement authority ■

Those based on reasonable suspicion ■

Those based on probable cause ■

Those based on consent ■

Searches Based on General Law Enforcement Authority In general, 
police officers may do the following after a valid stop of a vehicle (but subject to 
limitations set by state law or departmental policy): order the driver and passengers 
out of the car; ask to see the driver’s license; question the vehicle’s occupants; examine 
the vehicle’s VIN; and confiscate illegal items in plain view.

Order the driver to get out of the vehicle Once a vehicle is lawfully stopped for 
a traffic violation, the officer may order the driver to get out, even without suspecting 
criminal activity. If the officer then reasonably believes that the driver may be armed 
and dangerous, he or she may conduct a limited protective frisk for a weapon that might 
endanger his or her personal safety (Pennsylvania v. Mimms, 434 U.S. 106 [1977]).

For example, suppose X is stopped by the police for running a red light. X may 
be asked to get out of the car. If, after X complies, the officer reasonably believes that 
X may be armed and dangerous, then X may be frisked. If an illegal weapon is found 
during the frisk, then X may be arrested. Conversely, if the officer does not believe 
that the driver may be armed and dangerous, all the officer can do is ask the driver 
to get out of the car. If there is no belief that the driver is armed and dangerous, a 
subsequent frisk is illegal even if the initial traffic stop was legal.

Order passengers to get out of the vehicle The Court has long held that the 
driver of a car may be automatically required to get out of a car after a valid stop—
whether or not the officer is concerned about personal safety. What was uncertain 
was whether that rule extended to vehicle passengers. But in Maryland v. Wilson, 519 
U.S. 408 (1997), the Court ruled that police officers may also order passengers to get 
out of motor vehicles during traffic stops.

In Wilson, a state trooper stopped a motor vehicle clocked at 65 miles per hour 
where the posted limit was 55 miles per hour. During the pursuit, the trooper noticed 
three occupants in the car. As the trooper approached what turned out to be a rented 
car, the driver got out and met him halfway. He produced a valid driver’s license but 
was trembling and appeared extremely nervous. The trooper also noticed that one of 
the passengers, Wilson, was sweating and appeared extremely nervous. The trooper 

Pennsylvania v. Mimms 
(1977)

Maryland v. Wilson (1997)
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ordered Wilson out of the car. As Wilson got out, crack cocaine fell to the ground. 
Arrested and charged with possession of cocaine, Wilson argued during his trial that 
ordering him out of the car constituted an unreasonable seizure.

The trial court and the state court of appeals agreed, but the Supreme Court 
reversed the decision, holding that the “danger to an officer from a traffic stop is likely 
to be greater when there are passengers in addition to the driver in the stopped car.” 
It added that the government’s “legitimate and weighty interest in protecting officers 
prevails against the minimal infringement on the liberties of both the car driver and 
the passengers.” This decision provides a bright-line rule saying that an officer mak-
ing a traffic stop may also order passengers to get out of the car pending completion 
of the stop.

Ask the driver to produce required documents An officer has the authority, 
after a valid stop, to ask the driver to show a driver’s license and other documents that 
state laws require. A number of states require that the driver produce the vehicle reg-
istration and proof of insurance in addition to a driver’s license. The justification for 
this authorization is that operating a motor vehicle on public highways is a privilege 
rather than a right. Practically all states consider the refusal to produce the required 
documents a criminal offense, and the driver can be punished accordingly.2

Question the driver and passengers Once a valid stop has been made, the 
officer may question the driver and passengers without giving the Miranda warnings. 
The Court has said that the roadside questioning of a motorist pursuant to a routine 
traffic stop (provided it is not an arrest) does not constitute custodial interrogation 
and therefore does not require the Miranda warnings (Berkemer v. McCarty, 468 U.S. 
420 [1984]). But, although the officer may ask questions, the driver and passengers 
have a constitutional right not to respond. Such a refusal to respond, however, may 
be taken into consideration by the officer in determining whether there is probable 
cause to arrest or search.3

Locate and examine the VIN Federal rules require that vehicles sold in the 
United States have a vehicle identification number (VIN). The VIN must be 

Berkemer v. McCarty 
(1984)

“We think this additional intrusion [referring 
to the officer’s order for the driver to get out of 
the car] can only be described as de minimis. 
The driver is being asked to expose to view very 
little more of his person than is already exposed. 
The police have already lawfully decided that the 
driver shall be briefly detained; the only question 
is whether he shall spend that period sitting in 
the driver’s seat of his car or standing along side 

of it. Not only is the insistence of the police 
on the latter choice not a ‘serious intrusion upon 
the sanctity of the person,’ but it hardly rises 
to the level of ‘petty indignity.’ . . . What is at 
most a mere inconvenience cannot prevail when 
balanced against legitimate concerns for the 
officer’s safety.”

SOURCE Pennsylvania v. Mimms, 434 U.S. 106 (1977).

ASKING THE DRIVER TO GET OUT OF THE CARH I G H
L I G H T
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 displayed on the dashboard of recently manufactured cars so that it can be read from 
outside the car through the windshield.4 The Court has decided that motorists have 
no reasonable expectation of privacy with respect to the VIN located on the vehicle’s 
dashboard, even if objects on the dashboard prevent the VIN from being observed 
from outside the car (New York v. Class, 475 U.S. 106 [1986]).

In New York v. Class (1986), two New York City police officers stopped a motor 
vehicle for traffic violations. One of the officers looked for the vehicle identification 
number (VIN). Not finding it on the doorjamb, he reached into the car’s interior to 
move some papers that were obscuring the area of the dashboard where he believed 
the VIN was located. While doing that, the officer saw a gun protruding from under-
neath the driver’s seat and seized it. The driver, Benigno Class, was arrested and later 
convicted of criminal possession of a weapon. On appeal, he sought exclusion of the 
gun, claiming the search was illegal. The Court disagreed, saying that since the “VIN 
is placed in plain view, respondent had no reasonable expectation of privacy.”

Seize items in plain view After a valid stop, the officer may seize illegal items in 
plain view. The seizure then establishes probable cause, which justifies an arrest. For 
example, suppose officers lawfully stop a car to issue the driver a citation for running 
a red light. While writing out the citation, the officers see contraband in the passenger 
compartment. The officers may seize the contraband and place the driver under arrest. 
They may then search the driver and the vehicle.

Searches Based on Reasonable Suspicion Based on reasonable suspicion 
(a lower degree of certainty than probable cause, but higher than mere suspicion), the 
officer may do the following: require drunk-driving suspects to take a Breathalyzer™ 
test, and search the passenger compartment for weapons if they have a reasonable 
suspicion of a threat to their safety.

Require a Breathalyzer test All 50 states require drivers suspected of drunk 
driving to take Breathalyzer tests. Refusal to take the test, or test failure because the 
alcohol level is beyond that allowed by law, leads to suspension of the person’s driver’s 
license. An interesting issue is whether a driver who fails a Breathalyzer test may also 
be criminally charged with drunk driving.

Some argue that this constitutes two prosecutions for the same offense; others 
maintain that there is no double jeopardy, because license suspensions are adminis-
trative, not criminal, proceedings. Lower courts are divided. Trial courts in 18 states 
have ruled that these two proceedings arising from the same act constitute double 
jeopardy; the highest courts of 5 states (New Mexico, Maine, Hawaii, Vermont, and 
Louisiana) have held otherwise. But the U.S. Supreme Court has not ruled on the 
issue, so uncertainty remains.5

Search the passenger compartment for weapons If the officer has rea-
sonable suspicion that the motorist he or she has stopped is dangerous and may 
be able to gain control of a weapon in the car, the officer may conduct a brief 
search of the passenger compartment even if the motorist is no longer inside the 
car (Michigan v. Long, 463 U.S. 1032 [1983]). This search should be limited to 
areas in the passenger compartment where a weapon might be found or hidden. 

New York v. Class (1986)

Michigan v. Long (1983)
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The authorization for a brief search for a weapon is an extension of stop and frisk 
rather than of an arrest. In contrast, a routine stop to issue a traffic ticket (not a 
stop and frisk situation) does not authorize the police to search the vehicle’s pas-
senger compartment.6

Searches Based on Probable Cause If probable cause is present, after mak-
ing a valid stop, the officer may: search the vehicle, search the passengers’ belongings, 
and make an arrest.

Search the vehicle As long as the vehicle stop is based on reasonable suspicion, 
what officers observe may quickly evolve into probable cause to believe that the car 
contains the fruits and instrumentalities of crime or contraband, thereby establishing 
a justification for a full warrantless search of the vehicle.

In Colorado v. Bannister, 449 U.S. 1 (1980), the police stopped Bannister’s auto-
mobile to issue him a speeding ticket. While writing out the citation, the officer 
made two observations: (1) Bannister and his companion fit a broadcast descrip-
tion of persons involved in the theft of auto parts, and (2) there were wrenches and 
other materials in the back seat that could have been used for that crime. The Court 
held that what the officer observed established probable cause to justify a warrantless 
search because, had a magistrate been present while Bannister’s car was stopped, the 
police could have obtained a warrant on the information the officer possessed. The 
warrantless search was therefore proper under the automobile exception.

Probable cause to search must exist prior to the search of the car; otherwise, the 
search is illegal. For example: Officer P stops a car because it is weaving erratically 
on the road. Immediately after stopping the car, Officer P sees open liquor  containers 
in the front and back seats, which are prohibited. There is now probable cause to 
search the car further for more evidence. If drugs are found in the course of the search, 
the evidence is admissible in court. By contrast, Officer Q stops a car because of an 
illegal right turn. Inside are five teenagers who say they are coming home from a bas-
ketball game at a local park. Assume that Officer Q has no probable cause, based on 
her observations, to believe an offense has been or is being committed. Nonetheless, 
Officer Q searches the car on the assumption that teenagers are more likely to drink 
and use drugs. If she finds drugs, the evidence will not be admissible in court, because 
Officer Q had no probable cause and was on a virtual “fishing expedition” when she 
searched the car. The officer may, however, look around the car (under the plain view 
rule) but cannot search it.

Search passengers’ belongings The Court’s decision in Wyoming v. Houghton, 
526 U.S. 295 (1999) settled another important issue concerning what officers can do 
after a vehicle stop. The Court has ruled that police officers who have probable cause 
to search a car may inspect passengers’ belongings found in the car if they are capable 
of concealing the object of the search.

In Wyoming v. Houghton (1999), a Wyoming Highway Patrol officer stopped 
a motor vehicle in which Houghton was riding. While questioning the driver for 
a traffic violation, the officer noticed a hypodermic needle in the driver’s shirt 
pocket. When the driver admitted using the needle to inject drugs, the passengers 
were ordered out of the car. The officer then searched the passenger compartment 
of the vehicle. On the back seat, he found a purse that Houghton claimed was hers. 

Colorado v. Bannister 
(1980)

Wyoming v. Houghton 
(1999)
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After finding methamphetamines and drug paraphernalia in the purse, he arrested 
Houghton. She appealed her felony conviction for possession of drugs, claiming that 
the search of a passenger’s personal belongings inside an automobile is a violation of 
Fourth Amendment rights.

The Court disagreed, saying that police officers who have probable cause to 
search a car may also inspect passengers’ belongings found in the car if they are 
capable of concealing the object of the search. The Court cited two justifications for 
the search: (1) the passenger’s reduced expectation of privacy and (2) “the govern-
mental interest in effective law enforcement [which] would be appreciably impaired 
without the ability to search the passenger’s belongings, because an automobile’s 
ready mobility creates the risk that evidence or contraband will be permanently lost 
while a warrant is obtained.” But although they may search passengers’ belongings, 
officers may not conduct body searches of passengers (United States v. Di Re, 332 
U.S. 581 [1948]). The only time a body search is allowed is when the passenger has 
been arrested.

Make an arrest A stop may immediately turn into an arrest if probable cause 
develops. For example, suppose an officer stops a vehicle for speeding and orders the 
driver to get out of the car. The officer senses danger to himself, frisks the driver, and 
finds an illegal weapon. The officer may then arrest the driver and search the whole 
car. He may also conduct a full body search of the arrested driver.

Searches Based on Consent Even if there is no probable cause or reason-
able suspicion, the officer may search the car if valid consent is given. The Court 
has said that an officer, after validly stopping a car, may ask the person in control 
of the vehicle for permission to search (Schneckloth v. Bustamonte, 412 U.S. 218 
[1973]). Such consent must be intelligent and voluntary, although it does not 
have to be in writing. In United States v. Benitez, 899 F.2d 995 (10th Cir. 1990), 
the U.S. Court of Appeals for the Tenth Circuit held that the consent given in 
vehicle searches does not have to be verbal as long as it is intelligent and voluntary. 
The burden is on the officer to prove, if challenged, that the consent was valid. 
The Court has also ruled, in Florida v. Bostick, 501 U.S. 429 (1991), that there 
is no requirement under the Fourth Amendment for the officer to inform the 
person that he or she has the right to refuse consent for it to be valid. It suffices 
if a reasonable person under the same circumstances would understand that he or 
she is free to refuse.

TRAFFIC STOPS AS PRETEXTS FOR VEHICLE SEARCHES

The temporary detention of a motorist based on probable cause to believe that 
he or she has violated traffic rules is valid, even if a reasonable officer would not 
have stopped the motorist in the absence of some other law  enforcement objec-
tive (Whren v. United States, 517 U.S. 806 [1996]). In Whren, plainclothes vice 
officers were patrolling a high-drug-crime area in an unmarked car when they saw 
a vehicle with youthful occupants waiting at an intersection. The vehicle remained 
at the intersection for what appeared to be an unusually long time. The officers 
made a U-turn and headed toward the vehicle, whereupon it suddenly made a right 
turn without signaling and took off at an unreasonable speed. The officers overtook 

United States v. Di Re 
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the vehicle when it stopped at a red light. One of the officers approached the vehicle 
and observed two large plastic bags of what appeared to be crack cocaine in Whren’s 
hands. At trial, the defendant sought to suppress the evidence, saying that, based on 
departmental policy, the plainclothes officers would not normally have dealt with 
this type of civil traffic violation; therefore, it was merely a pretextual stop—a stop 
used as a pretext to search the vehicle—in this case, to determine whether the occu-
pants had drugs.

A majority of the Court ruled that the temporary detention of the vehicle based 
on probable cause to believe that traffic laws had been broken did not violate the 
Fourth Amendment even if the officers would not have stopped the motorist without 
some additional law enforcement objective. The Court in effect ruled that whether 
ordinarily the police officers “would have” (subjective test) made the stop is not the 
test for validity; instead, the test is whether the officers “could have” made the stop. 
The fact that they “could have” made a valid stop because there was a traffic violation 
made the stop valid even though the actual purpose of the stop was to look for drugs. 
In sum, the real purpose of the stop of a motor vehicle does not make the subsequent 
search invalid if there was, in fact, a valid reason for the stop.

An added factor made the traffic stop in Whren highly questionable. Police regula-
tions in that jurisdiction permitted plainclothes officers (who made the arrest in this 
case) in unmarked cars to stop vehicles and enforce traffic laws “only in the case of a 
violation that is so grave as to pose an immediate threat to the safety of others.” Such 
was not the case here, and so the plainclothes officers did not follow departmental pol-
icy. This did not make any difference to the Court, however. The Court noted, “We 
cannot accept that the search and seizure protections of the Fourth Amendment are 
so variable . . . and can be made to turn upon such trivialities.” The Court concluded 
that the fact that local law enforcement practices did not allow such stops was not 
significant because, if Fourth Amendment issues were decided based on departmental 
policy, it would make the Fourth Amendment protections vary from place to place.

Searches Based on General Law Enforcement 
Authority

Order the driver to get out of the vehicle ■

Order passengers to get out of the vehicle ■

Ask the driver to produce documents required  ■

by state law
Question the driver and passengers ■

Locate and examine the vehicle identification  ■

number (VIN)
Seize items in plain view ■

Searches Based on Reasonable Suspicion

Require drunk-driving suspects to take a  ■

Breathalyzer test

Search the passenger compartment for weapons  ■

if there is reasonable suspicion of a threat to 
officer safety

Searches Based on Probable Cause

Seize the vehicle ■

Seize passenger belongings ■

Make an arrest ■

Searches Based on Consent

Even if there is no reasonable suspicion or  ■

probable cause, the officer may search the car 
if valid consent is given

EXHIBIT 8.1  ■ A Summary of What Officers May Do after a Valid Motor Vehicle Stop
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Note, however, that although pretextual stops are constitutional, they may be 
invalidated by state courts based on state law or the state constitution. For example, 
in State of Washington v. Ladson, No. 65801–3 (1999), a case decided three years after 
Whren, the Supreme Court of the state of Washington held that there is no pretextual 
stop exception to the warrant requirement under the state’s constitution. Therefore, 
pretextual stops in the state of Washington are not valid.

VEHICLE STOPS BASED ON RACIAL PROFILES

A highly controversial issue in law enforcement is the practice of stopping motorists, 
particularly in drug-corridor highways and streets, based on racial profiles. (This 
topic is also discussed in Chapter 6.) The U.S. Department of Justice defines racial 
profiling as any police-initiated action that relies on race, ethnicity, or the national 
origin of an individual instead of on individual acts or behavior. In some places and 
among some groups, the perception is pervasive that law enforcement departments 
disproportionately stop drivers belonging to minority groups, usually blacks and 
Hispanics. Media reports of this practice have increased dramatically. As the Houston 
Chronicle puts it: “The practice has become so common that black Americans have 
coined a name for it: Driving while black (DWB).” The same source states that, “by 
some estimates, about 72 percent of people pulled over in traffic stops are black, 
even though they represent only 15 percent of the population, according to the 
NAACP.”7

A study done by the Bureau of Justice Statistics of the U.S. Department of Justice 
in 2007 found that “police are more likely to search black and Hispanic drivers than 
white drivers.” The study further showed that “black drivers are three times as likely 
and Hispanic drivers are twice as likely to be searched as white drivers.” It is also 
interesting to note that, according to the study, “Police stopped 18 million drivers in 
2005 and found evidence of a crime in about 12% of the searches.” The study was 
based on “interviews with 63,943 people as part of the Police-Public Contact Survey 
conducted in 2005 for the Justice Department by the Census Bureau.”8

Are vehicle stops based on racial profiling valid? As also discussed earlier (in 
Chapter 6), although the Court has not directly addressed this issue, it is safe to say, 
based on previous Court decisions involving race, that stopping a motorist based on 
race alone is clearly unconstitutional because it violates the Equal Protection Clause. 
The more difficult question, however, is whether race can legally be taken into con-
sideration at all when looking at the “totality of circumstances,” a phrase the Court 
often uses in reasonable suspicion or probable cause cases. In short, if race is merely 
a contributing factor instead of the sole factor, is its use constitutional? In United 
States v. Sokolow, 490 U.S. 1 (1989), the Court said that stops cannot be based 
on drug courier profiles alone; instead, the facts, taken in totality, must amount to 
reasonable suspicion that can justify a stop. Although Sokolow did not involve race, 
it would apply even more strongly if the stop had been made solely on the basis of 
race. Court decisions allowing certain types of discrimination have always prohibited 
discrimination based on race because race is a highly protected category both under 
the Constitution and in various federal and state laws.

In the Whren case, discussed in this chapter under pretextual stops, the Court 
said that, although pretextual vehicle stops are constitutional, racially motivated law 
 enforcement could be challenged under the Equal Protection Clause (meaning based 
on discriminatory treatment) of the Fourteenth Amendment but not under the Due 
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Process Clause (meaning based on absence of fundamental fairness). Therefore, based 
on Whren, if a motorist is stopped because of a valid reason (such as running a stop sign), 
the stop is valid even if the officer would not have stopped the vehicle if the driver had 
not been Hispanic. The Court said, however, that if something like this situation arose, 
it could be challenged under the Equal Protection Clause. The Court did not indi-
cate how it would probably rule on such a case. Saying it can be challenged under the 
Fourteenth Amendment is different from categorically saying it is unconstitutional.

The U.S. Congress, state legislatures, and local legislative agencies have passed 
laws, and others are currently pending, seeking authorization to gather data that 
would prove the existence of racial profiling in law enforcement.9 Lawsuits have been 
filed seeking damage awards for violations of constitutional rights and a discontinu-
ance of this practice. Awareness abounds among certain racial groups that the practice 
exists; the question is how pervasive it is and how the victim can prove racial profiling 
in court in the absence of systemic data. One report states that racial minorities, “par-
ticularly African Americans, long have complained that they are routinely detained, 
frisked and even handcuffed by police for no apparent cause.” The same report notes, 
however, that “police chiefs across the country have countered that racial profiling 
is essentially a myth, and they bridle at the suggestion that cops are motivated by 
racism.”10

Given the controversy this issue has generated, legal challenges to racial profiling 
will doubtless continue in criminal prosecutions and legal liability cases. It will not be 
surprising if the Court decides the issue squarely in the near future, or if more legis-
latures and police agencies flatly prohibit the practice as constitutionally and morally 
wrong. Some legislatures and law enforcement agencies have already done that. For 
now, however, and from a purely legal perspective, stops based on racial profiles need 
a more definitive ruling from the courts.

CONSENSUAL SEARCHES AND THE FREEDOM TO LEAVE

The Court has held that a police officer does not need to inform the defendant first 
that he or she is free to go for a consent to search to be valid (Ohio v. Robinette, 519 
U.S. 33 [1996]). In Ohio v. Robinette (1996), an Ohio deputy sheriff stopped the 
defendant for speeding, gave him a verbal warning, returned his driver’s license, and 
then asked whether he was carrying contraband, drugs, or weapons in his car. The 
defendant replied “no” but consented to a search of the car. The search revealed a 
small amount of marijuana and a controlled substance. At trial, Robinette argued that 
the consent given was invalid because, even in cases of lawful detention, the suspect 
must first be informed by the officer that he or she is “legally free to go” before con-
sent to search can validly be given.

The Court disagreed, saying that “the Fourth Amendment does not require that 
a lawfully seized defendant be advised that he is ‘free to go’ before his consent to 
search will be recognized as voluntary.” Again, however, the evidence obtained may 
not be admissible if state law requires that such information be given before consent 
to search is sought.

ARREST FOR A NONJAILABLE TRAFFIC OFFENSE

The Court has held that the Fourth Amendment does not forbid a warrantless arrest 
for a minor criminal offense punishable only by a fine, such as a misdemeanor seat belt 

Ohio v. Robinette (1996)
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violation (Atwater v. City of Lago Vista, 532 U.S. 318 [2001]). This case, Atwater v. 
City of Lago Vista (2001), settles an issue to which previously there was no definitive 
answer: How can a suspect be arrested without a warrant for an offense whose maxi-
mum penalty does not include serving time in jail or prison?

In Atwater, a Texas law required all front seat passengers to wear a seat belt; 
failure to do so was a crime punishable by a fine of not more than $50. Texas law 
also expressly authorized the police officer to arrest without a warrant if a person 
was found in violation of the law, although the police could issue a citation instead 
of making an arrest. The police observed Atwater driving a vehicle with her two 
young children in the front seat; no one was wearing a seat belt. Arrested and later 
fined $50, she appealed her conviction, saying it was unconstitutional because, 
under common law, violators of nonjailable minor offenses could not be arrested.

The Court disagreed, saying that such laws are now present in all 50 states and 
that “there is no historical evidence that the framers or proponents of the Fourth 
Amendment . . . were at all concerned about warrantless arrests by local constables 
and other peace officers.” The Court concluded by saying: “We simply cannot con-
clude that the Fourth Amendment . . . forbade peace officers to arrest without warrant 
for misdemeanors not amounting to or involving breach of the peace”; hence, arrests 
for nonjailable offenses are constitutional.

PASSENGERS ARE ALSO “SEIZED” IN TRAFFIC STOPS

The Court recently held that the passenger of a vehicle, like the driver, is also con-
sidered “seized” within the meaning of the Fourth Amendment during a traffic stop 
(Brendlin v. California, 551 U.S. 1 [2007]). In Brendlin, a police officer stopped a 
vehicle to verify a temporary license tag, even though the officers admitted there 
was nothing unusual about the permit. The officer recognized a passenger in the 
vehicle, Bruce Brendlin, as probably on parole and asked him to identify himself. 
After verifying that Brendlin was a parole violator and had a warrant for his arrest, 
the officer arrested him. A search incident to the arrest found a syringe cap. Brendlin 
moved to suppress the evidence as the fruit of a stop without probable cause. That 
motion was denied and Brendlin pleaded guilty to drug charges. He later appealed, 
saying that even though he was merely a passenger, he was also “seized” within the 
meaning of the Fourth Amendment when the car was stopped and therefore could 
assert his Fourth Amendment rights. A unanimous Court agreed, saying that the test 
in these cases is whether a reasonable person in the position of the passenger would 
have “reasonably believed” himself or herself to be intentionally detained and subject 
to the authority of the police. The Court concluded that under the circumstances of 
this case, passenger Brendlin would have reasonably believed he was intentionally 
detained and subject to police authority.

The Court stressed, however, that the ruling in Brendlin does not extend to 
instances of “incidental motor vehicle restrictions,” such as when motorists are forced 
to slow down or stop because other vehicles are being detained. It must also be noted 
that the Court in this case resolved a narrow legal issue: whether a passenger in a 
vehicle is considered “seized” when a vehicle is stopped. It said yes, and therefore 
Brendlin had “standing” and could challenge the constitutionality of the seizure of 
the evidence used against him.

Atwater v. City of Lago 
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ARRESTS OF VEHICLE PASSENGERS

May the police arrest the passengers of a car in addition to the driver? The Court 
says yes—if there is probable cause to believe that a crime has been committed in a 
motor vehicle and it is not clear who committed it, and as long as there is reasonable 
inference from the circumstances that the person arrested could have committed it 
(Maryland v. Pringle, 540 U.S. 366 [2003]).

In Pringle, the police stopped a car for speeding. Pringle was a passenger. 
When the driver opened the glove compartment to get the car registration, the 
officer saw a large amount of rolled-up money. After issuing the driver a warning, 
the officer asked for and received permission to search the vehicle. The officer 
found $753.00 and five plastic bags of cocaine. None of the three people in the 
car admitted ownership of the drugs and money, so the officer arrested all of 
them.

Was the arrest of the passengers valid? The Court said yes based on the cir-
cumstances of the case, saying the officer had probable cause to believe that the 
passengers could have committed the crime. The Court added this standard: “To 
determine whether an officer had probable cause to make an arrest, a court must 
examine the events leading up to the arrest” before making a decision. The pres-
ence of probable cause is determined by asking “whether . . . viewed from the 
standpoint of an objectively reasonable police officer,” the facts amounted to 
probable cause. Given the circumstances of this case, the Court ruled, “it is an 
entirely reasonable inference from the facts here that any or all of the car occu-
pants had knowledge of, and exercised dominion and control over, the cocaine . . . 
either solely or jointly.”

Note that Pringle does not automatically authorize officers to arrest passengers 
in the car. Instead, the arrest of passengers must be based on probable cause that they 
are involved in the crime and not just the driver.

In 2007, the Court decided that “a police officer’s attempt to terminate a danger-
ous high-speed chase that threatens the lives of innocent bystanders does not violate 
the Fourth Amendment, even when it places the fleeing motorist at risk of serious 
injury or death” (Scott v. Harris, 550 U.S. ___ [2007]). In this case, suspect Harris 
was clocked by a Georgia county deputy traveling at 73 miles per hour on a road 
with a 55-mile-per-hour speed limit. When the deputy tried to pull Harris over, he 
drove away. This led to a police chase on a two-lane road at speeds exceeding 85 miles 
an hour. Another officer, Scott, heard the call for help and joined the pursuit along 
with other officers. Six minutes and nearly 10 miles after the chase had begun, Scott 
attempted to terminate the pursuit by using his push bumper to ram the rear of 
Harris’s vehicle, causing Harris to lose control. Harris’s vehicle left the roadway, ran 
down an embankment, overturned, and crashed. He was badly injured and rendered 
a quadriplegic.

Harris later sued Officer Scott for civil liability, alleging that what Officer Scott 
did was unreasonable and unconstitutional because it put the motorist and bystanders 
at risk of serious injury or death. The Court disagreed, saying that “a police officer’s 
attempt to terminate a dangerous high-speed car chase that threatens the lives of 
innocent bystanders does not violate the Fourth Amendment, even when it places 
the fleeing motorist at risk of serious injury or death.” No liability was imposed on 
the officer.

Maryland v. Pringle 
(2003)

Scott v. Harris (2007)



252  CHAPTER 8  

VEHICLE SEARCHES

A valid stop does not automatically give officers the authority to search the vehicle. 
A vehicle stop is totally different from a vehicle search, and each is governed by dif-
ferent rules. A stop does not need a warrant, but there must be reasonable suspicion 
that the vehicle is involved in some criminal activity for the stop to be valid. The 
rule for searches is different; in searches, probable cause must be present. Reasonable 
suspicion is not sufficient for a vehicle search.

In this section, we examine the main issues related to searches. These include:

The earliest case on vehicle searches ( ■ Carroll v. United States [1925])
Warrantless vehicle searches ■

Automatic searches during the issuance of traffic citations ■

Passenger compartment searches after a lawful arrest when the suspect was not  ■

in the vehicle when arrested
Warrantless searches of trunks or closed packages in trunks ■

Warrantless searches of locked trunks or glove compartments ■

Dog sniffs after a traffic stop ■

Searches that are not contemporaneous ■

Warrantless searches when there is time to obtain a warrant ■

The objective reasonableness rule in car searches ■

Warrantless searches of containers in a car ■

Seizures of vehicles found in public places ■

Searches of motor homes without a warrant ■

The use of beepers to detect cars ■

Immigration and border searches of vehicles ■

Other valid car searches ■

THE EARLIEST CASE ON VEHICLE SEARCHES

The general rule is that the search of an automobile does not require a warrant. A 
vehicle search is therefore an exception to the warrant requirement of the Fourth 
Amendment. However, there are two requirements for warrantless vehicle searches: 
(1) probable cause must be present, and (2) the vehicle must be mobile, meaning 
capable of being driven away at any time. A vehicle that is up on blocks, missing an 
essential part, or being repaired and therefore cannot be driven away is not mobile, 
and therefore needs probable cause to search.11 Moreover, a warrant is needed to 
search these immobilized vehicles.

The earliest case on automobile searches is Carroll v. United States, 267 U.S. 
132 (1925). In that case, decided way back in 1925, Carroll and a certain Kiro were 
indicted and convicted for transporting “intoxicating spirituous liquor” (68 quarts 
of bonded whiskey and gin, in violation of the National Prohibition Act). They 
appealed their conviction, saying that it was wrong for the trial court to admit 2 
of the 68 bottles because they had been seized by law enforcement officers without 
a warrant. The officers countered that they had had probable cause to believe that 
the automobile contained bootleg liquor. They said that if they had taken the time 
to obtain a  warrant, the car, which they had stopped on a highway, would have 
disappeared.
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The Court agreed that the warrantless search of the automobile was reasonable, 
because it would have been gone if the officers had tried to obtain a warrant. After a 
discussion of various laws, the Court said:

We have made a somewhat extended reference to these statutes to show that 
the guaranty of freedom from unreasonable searches and seizures by the 
Fourth Amendment has been construed, practically since the beginning of 
the government, as recognizing a necessary difference between a search of a 
store, dwelling house, or other structure in respect of which a proper official 
warrant readily may be obtained and a search of a ship, motor boat, wagon, 
or automobile for contraband goods, where it is not practicable to secure a war-
rant, because the vehicle can be quickly moved out of the locality or jurisdiction 
in which the warrant must be sought. [emphasis added]

Although in Carroll the Court ruled that there is no need for a warrant to search vehicles 
“where it is not practicable to secure a warrant,” subsequent court decisions have held that 
warrantless vehicle searches are constitutional even if there is time to obtain one.

The “automobile exception” to the warrant requirement is justified by five con-
siderations (Robbins v. California, 453 U.S. 420 [1981]):

1. The mobility of motor vehicles often makes obtaining a judicial warrant 
impractical.

2. A diminished expectation of privacy surrounds the automobile.
3. A car is used for transportation, not as a residence or a repository of 

personal effects.
4. The car’s occupants and contents travel in plain view.
5. Automobiles are necessarily highly regulated by the government.

Robbins v. California 
(1981)

THE ACCESS ROAD TRAPInAction

A major interstate highway runs through the 
middle of X county. Connecting two major cities, 
this interstate highway is considered a pipeline 
for narcotics trafficking. County officers assigned 
to an interdiction traffic detail set up temporary 
signs along the northbound side of the interstate 
that read, “Narcotics checkpoint ahead” even 
though no such checkpoint had been established.

Approximately an eighth of a mile beyond 
this sign is an access road connecting the north- 
and southbound lanes of the freeway. This access 
road is designated for the use of “authorized 
vehicles only”—meaning emergency or road 
maintenance vehicles. It is a civil infraction to 
improperly use this access.

The county officers watch the access road, 
assuming that vehicles transporting drugs will see 

the bogus checkpoint sign and turn around ille-
gally to avoid the checkpoint.

All vehicles that use the access road are 
stopped and issued citations by the county offi-
cers. After issuing the citations, officers ask the 
drivers if they can search their vehicles. Those 
drivers who give consent have their vehicles 
searched; those who do not give consent are 
detained roadside until a narcotics detection dog 
arrives, normally within 30 minutes. The dog is 
then used to sniff the detained vehicles.

 1. Is the search of the vehicle, in the manner 
described above and after the issuance of a cita-
tion, valid?

 2. Is the use of the dog to sniff the detained vehicle 
after a 30-minute delay valid?
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Note that, although Carroll is acknowledged as the “mother” of all motor vehicle 
cases, it is primarily a vehicle search case, not a vehicle stop case. (Read the Case Brief 
to learn more about this case.)

THE EARLIEST CASE ON VEHICLE SEARCH

Facts: Officers observed the automobile of 
Carroll while on a regular patrol from Detroit to 
Grand Rapids. The same officers had been in con-
tact with Carroll twice in the four months prior to 
this sighting. In September, the officers attempted 
to buy illegal liquor from Carroll, but he was 
alerted to their true identity and did not produce 
the contraband. In October, the officers recog-
nized Carroll’s automobile returning to Grand 
Rapids from Detroit (a city possessing an inter-
national boundary and that was known as a city 
from which illegal liquor was regularly imported). 
The officers gave chase but failed to apprehend 
Carroll. Carroll was later apprehended. He and his 
companion were ordered out of the car. No liquor 
was visible in the front seat of the automobile. 
Officers then opened the rumble seat and looked 
under the cushions, again finding no liquor. One 
of the officers then struck the “lazyback” of the 
seat, tore open the seat cushion, and discovered 
68 bottles of gin and whiskey. Carroll was arrested 
and convicted of transporting intoxicating liquor.

Issue or Issues: May officers search an automobile 
without a search warrant but with probable cause 
that it contains illegal contraband? Yes.

Holding: The risk of the vehicle being moved from 
the jurisdiction, or the evidence being destroyed or 
carried off, justifies a warrantless search as long as 
the search is conducted with probable cause that 
the vehicle contains contraband.

Case Significance: The general rule is that 
searches may be conducted only if a warrant has 
been issued. There are several exceptions to this 
rule, however, with searches of automobiles one 
of them. This case, decided in 1925, created the 
so-called automobile exception to the warrant 
requirement by ruling that warrantless searches 
of motor vehicles are valid as long as there is 

 probable cause to believe that there are seizable 
items in the vehicle. The justification for this 
exception is the mobile nature of the automobile.

Excerpts from the Decision: We have made a 
somewhat extended reference to these statutes to 
show that the guaranty of freedom from unrea-
sonable searches and seizures by the Fourth 
Amendment has been construed, practically since 
the beginning of the government, as recogniz-
ing a necessary difference between a search of a 
store, dwelling house, or other structure in respect 
of which a proper official warrant readily may 
be obtained and a search of a ship, motor boat, 
wagon, or automobile for contraband goods, where 
it is not practicable to secure a warrant, because the 
vehicle can be quickly moved out of the locality or 
jurisdiction in which the warrant must be sought.

Having thus established that contraband 
goods concealed and illegally transported in an 
automobile or other vehicle may be searched for 
without a warrant, we come now to consider 
under what circumstances such search may be 
made. It would be intolerable and unreason-
able if a prohibition agent were authorized to 
stop every automobile on the chance of finding 
liquor, and thus subject all persons lawfully using 
the highways to the inconvenience and indignity 
of such a search. Travelers may be so stopped 
in crossing an international boundary because 
of national self-protection reasonably requiring 
one entering the country to identify himself as 
entitled to come in, and his belongings as effects 
which may be lawfully brought in. But those law-
fully within the country, entitled to use the pub-
lic highways, have a right to free passage without 
interruption or search unless there is known to a 
competent official, authorized to search, probable 
cause for believing that their vehicles are carrying 
contraband or illegal merchandise.

Carroll v. United States, 

267 U.S. 132 (1925)
C A S E 
BRIEF
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WARRANTLESS VEHICLE SEARCHES

As noted previously, warrantless searches of automobiles have been upheld as reason-
able and therefore valid. However, the warrantless search must be based on probable 
cause that seizable items are contained in the vehicle. The absence of probable cause 
makes the search invalid; reasonable suspicion (such as that required in stops) is 
not enough. Probable cause should focus on whether the item to be searched for is 
subject to seizure and whether it may be found in the place where the search is being 
conducted. As in all other types of searches, reasonableness governs the scope of the 
search; a fishing expedition for evidence is not allowed.

AUTOMATIC SEARCHES DURING TRAFFIC CITATIONS

In Knowles v. Iowa, 525 U.S. 113 (1998), the Court held that a state law authoriz-
ing a search during the issuance of a traffic citation violates the Fourth Amendment 
unless there is consent (see Figure 8.1) or probable cause.

Knowles v. Iowa (1998)

FIGURE 8.1 ■ Voluntary Consent for Search and Seizure of Automobile

SOURCE: Official consent form of the Houston Police Department.

FIGURE 8 1 V l t C t f S h d S i f A t bil

DATE:

SIGNED:

WITNESSES:

I, , having been

informed of my constitutional right not to have a search made of

the automobile hereinafter mentioned without a search warrant and

of my right to refuse such a search, hereby authorize 

 and  , police officers of the

Houston Police Department, to conduct a complete search of my

automobile, which is a 

located at 

These officers are authorized by me to take from my automobile 

any letters, papers, materials, or any other property which they 

may desire. This permission is being given by me to the above 

named officers voluntarily without threats or promises of any kind 

and is given with my full and free consent.
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In the Knowles case, Knowles was stopped for speeding and issued a cita-
tion. The officer then conducted a full search of Knowles’s car, where he found 
 marijuana and drug paraphernalia. The state of Iowa had a law providing that the 
issuance of a citation instead of an arrest “does not affect the officer’s authority to 
conduct an otherwise lawful search.” This was interpreted by the Iowa Supreme 
Court to mean that officers could “conduct a full-blown search of an automobile 
and driver in those cases where police elect not to make a custodial arrest and 
instead issue a citation—that is, a search incident to citation.” Convicted of pos-
session of drug paraphernalia, Knowles appealed, claiming that the search was 
unconstitutional.

The Court agreed, saying that such searches, even if authorized by state law, 
violate the Fourth Amendment. They can be done only if there is valid consent or 
probable cause, neither of which was present in this case.

The mere issuance of a citation does not justify a full-blown search. However, 
this decision does not include items in plain view, because such items are not pro-
tected by the Fourth Amendment. For example, suppose Officer X stops a pickup 
truck and issues a citation. Officer X cannot automatically conduct a full-blown 
search of the car, as she could if there was probable cause to arrest the driver or 
search the car. But nothing prevents Officer X from looking in the car to see if there 
are seizable items. If there are, these can validly be seized under the plain view doc-
trine (see Chapter 9).

SEARCHES OF PASSENGER COMPARTMENTS

Once a driver has been arrested, the police may conduct a warrantless search of the 
passenger compartment of the car. This means they may examine the contents of any 
container found within the passenger compartment, as long as it may reasonably be 
thought to contain something that might pose a danger to officers or to hold evidence 
related to the offense for which the suspect has been arrested.

In New York v. Belton, 453 U.S. 454 (1981), a New York state officer noticed an 
automobile traveling at an excessive rate of speed. The officer gave chase and ordered 
the car to pull over to the side of the road. The officer asked to see the driver’s license; 
in the process, he smelled burned marijuana and saw on the floor of the car an enve-
lope marked “Supergold.” He placed the four occupants under arrest, picked up the 
envelope, and found marijuana inside it. He then searched the passenger compart-
ment and on the back seat found a black leather jacket belonging to Belton; in one 
of the pockets of the jacket he discovered cocaine. During the trial, Belton moved to 
suppress the cocaine, claiming it was not within the “area of his immediate control,” 
so its seizure was illegal. The Supreme Court rejected this contention, saying that 
the police may conduct a warrantless search of the passenger compartment of a car 
incident to a lawful arrest because that space is within the suspect’s area of immediate 
control.

Belton is significant because it defines the extent of allowable search inside an 
automobile after a lawful arrest. Prior to Belton, there was confusion about whether 
the police could search parts of the automobile outside the driver’s “wingspan.” The 
Court expanded the area of allowable search to the whole compartment, including the 
back seat; it also authorized the opening of containers found in the passenger com-
partment that might contain the object sought. However, Belton did not  authorize 
the search of the trunk or under the hood of the car.

New York v. Belton (1981)
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PASSENGER COMPARTMENT SEARCHES WHEN THE ARRESTED 

SUSPECT WAS NOT IN THE VEHICLE

In New York v. Belton, the driver was in the car when arrested, and the search took 
place after the occupants were placed under arrest. Would the Belton holding apply 
in cases where the initial contact with the police and the arrest took place outside the 
motor vehicle? In Thornton v. United States, 541 U.S. 615 (2004), the Court said 
yes; Belton would nonetheless apply, thus expanding further the concept of “area of 
immediate control” in motor vehicles.

In Thornton, an officer became suspicious when Thornton slowed down to 
avoid driving next to the officer. The officer pulled over so that he could get behind 
Thornton and check his license plate. The check revealed the tags did not belong to 
the car Thornton was driving. Thornton pulled into a parking lot, parked, and got 
out of his vehicle. The officer stopped Thornton after he left the car and asked about 
the tags on the car. Thornton consented to a pat-down search. The officer felt a bulge 
in Thornton’s pocket and asked him if he had illegal narcotics. Thornton then admit-
ted he had drugs and retrieved two bags from his pocket, one containing marijuana 
and the other crack cocaine. The officer arrested Thornton, handcuffed him, and 
placed him in the back seat of the patrol car. The officer then searched Thornton’s 
vehicle and found a handgun under the driver’s seat.

After being convicted for possession of drugs and the firearm, Thornton sought 
exclusion of the evidence, saying it was illegally obtained because it was not in his 
“area of immediate control” because he was outside the vehicle when the arrest took 
place. The Court disagreed and said that the Belton principle of allowable search of 
the passenger compartment applied even if the arrest took place outside the vehicle.

WARRANTLESS SEARCHES OF TRUNKS AND CLOSED PACKAGES

If the police legitimately stop a car and have probable cause to believe that it contains 
contraband, they may conduct a warrantless search of the car. This search can be 
as thorough as a search authorized by a warrant issued by a magistrate. Therefore, 
every part of the vehicle in which the contraband might be stored may be inspected, 
including the trunk and all receptacles and packages (United States v. Ross, 456 U.S. 
798 [1982]).

In United States v. Ross, after effecting a valid stop and arrest for a narcotics sale, 
one of the officers opened the car’s trunk and found a closed brown paper bag. Inside 
the bag were glassine bags containing white powder, which was later determined to 
be heroin. The officer then drove the car to police headquarters, where another war-
rantless search of the trunk revealed a zippered leather pouch containing cash. During 
the trial, the suspect argued that the police officers should not have opened either the 
paper bag or the leather pouch found in the trunk without first obtaining a warrant. 
The Supreme Court disagreed and allowed the evidence to be admitted.

The Ross case is important because it further defines the scope of police authority 
in searches of vehicles. In Belton, the Court specifically refused to address the issue 
of whether the police may open the trunk of a car in connection with a warrant-
less search incident to a valid arrest. Although based on slightly different facts, as it 
involved a warrantless search based on probable cause, Ross addressed that issue and 
authorized such action. But it went further, holding that any packages or luggage 
found in the trunk that could reasonably be thought to contain the items for which 

Thornton v. United States 
(2004)

United States v. Ross 
(1982)
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the officers have probable cause to search may also be opened without a warrant. Ross 
has therefore greatly expanded the scope of allowable warrantless car searches, focus-
ing the search on the whole automobile as the possible source of evidence. Opening 
the brown paper bag and the pouch was legitimate by extension of police authority 
to conduct a warrantless search of the car. (Read the Case Brief to learn more about 
this case.)

THE LEADING CASE ON THE SEARCH OF CAR 

TRUNKS AND CLOSED PACKAGES IN TRUNKS

Facts: Police in Washington, D.C., received 
information from an informant that Ross was 
selling narcotics kept in the trunk of his car, 
which was parked at a specified location. The 
police drove to the location, spotted the person 
and car that matched the descriptions given by 
the informant, and made a warrantless arrest. 
The officers opened the car’s trunk and found a 
closed brown paper bag containing glassine bags 
of a substance that turned out to be heroin. The 
officers then drove the car to police headquarters, 
where another warrantless search of the trunk 
revealed a zippered leather pouch containing cash. 
Ross was charged with possession of heroin with 
intent to distribute. He sought to suppress the 
heroin and cash as evidence, alleging that both 
were obtained in violation of his constitutional 
rights because there were no exigent circum-
stances that would justify a warrantless search.

Issue or Issues: After a valid arrest, may the police 
open the trunk of the car and containers found 
therein without a warrant and in the absence of 
exigent circumstances? Yes.

Holding: When the police have probable cause 
to justify a warrantless search of a car, they may 
search the entire car and open the trunk and any 
packages or luggage found therein that could 
reasonably be thought to contain the items for 
which they have probable cause to search.

Case Significance: The Ross case is important in 
that it further defines the scope of police author-
ity in vehicle searches. The Court’s Belton deci-
sion had specifically refused to address the issue 
of whether the police could open the trunk of a 

car in connection with a search incident to a valid 
arrest. Ross addressed that issue and authorized 
such an action. But it went beyond that: Any 
packages or luggage found in the car that could 
reasonably be thought to contain the items for 
which there was probable cause to search could 
also be opened without a warrant. Ross has there-
fore greatly expanded the scope of allowable war-
rantless search, limited only by what is reasonable.

Excerpts from the Decision: As we have stated, 
the decision in Carroll was based on the Court’s 
appraisal of practical considerations viewed in 
the perspective of history. It is therefore sig-
nificant that the practical consequences of the 
Carroll decision would be largely nullified if the 
permissible scope of a warrantless search of an 
automobile did not include containers and pack-
ages found inside the vehicle. Contraband goods 
rarely are strewn across the trunk or floor of a 
car; because by their very nature such goods must 
be withheld from public view, they rarely can be 
placed in an automobile unless they are enclosed 
within some form of container. . . . The Court in 
Carroll held that “contraband goods concealed 
and illegally transported in an automobile or 
other vehicle may be searched for without a war-
rant.” As we noted in Henry v. United States, the 
decision in Carroll “merely relaxed the require-
ments for a warrant on grounds of practicability.” 
It neither broadened nor limited the scope of a 
lawful search based on probable cause.

A lawful search of fixed premises generally 
extends to the entire area in which the object of 
the search may be found and is not limited by the 
possibility that separate acts of entry or opening 

United States v. Ross,  

456 U.S. 798 (1982)
C A S E 
BRIEF
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WARRANTLESS SEARCHES OF LOCKED TRUNKS 

OR GLOVE COMPARTMENTS

Whether the police may open a locked (as opposed to a closed) glove compartment 
or trunk was not addressed by the Court in New York v. Belton, 453 U.S. 454 (1981) 
or in any other case involving a warrantless arrest situation. In a footnote to Belton, 
the Court stated:

“Container” here denotes any object capable of holding another object. It 
thus includes closed or open glove compartments, consoles, or other recep-
tacles located anywhere within the passenger compartment, as well as luggage, 
boxes, bags, clothing, and the like. Our holding encompasses only the interior 
of the passenger compartment of an automobile and does not encompass the 
trunk.

At least one state supreme court has held, however, that consent to search a car does 
not authorize police officers to pry open a locked briefcase found in the car’s trunk 
(State v. Wells, 539 So.2d 464 [Sup. Ct. Fla. 1989]).

In general, consent to search does not mean consent to open a locked container 
unless the key is given voluntarily to the police or the police lawfully obtain posses-
sion of the key. The search will most likely be valid, however, if the trunk is opened 
by pressing a release button inside the car. What is highly questionable is the forcible 
opening of locked glove compartments or car trunks. Such intrusions, if necessary, 
are best done with a warrant.

DOG SNIFFS AFTER A TRAFFIC STOP

In Illinois v. Caballes, 543 U.S. 405 (2005), the Court held that “a dog sniff conducted 
during a concededly lawful traffic stop that reveals no information other than the 
location of a substance that no individual has any right to possess does not violate the 
Fourth Amendment.”

In this case, the driver was stopped for speeding. While one officer was issuing 
the warning ticket, another officer walked around the car with his narcotics-detection 
dog. The dog alerted the officers to the car’s trunk. Upon searching the trunk, the 
officers found marijuana and arrested the driver. On appeal for drug possession, 
the driver alleged that the search was illegal because there was no probable cause to 
conduct the search. The Court rejected the claim and held that there was probable 

State v. Wells (Sup. Ct. 
Fla. 1989)

Illinois v. Caballes (2005)

may be required to complete the search. Thus, 
a warrant that authorizes an officer to search a 
home for illegal weapons also provides authority 
to open closets, chests, drawers, and containers 
in which the weapon might be found. A warrant 
to open a footlocker to search for marihuana 
would also authorize the opening of packages 
found inside. A warrant to search a vehicle would 
support a search of every part of the vehicle that 

might contain the object of the search. When a 
legitimate search is under way, and when its pur-
pose and its limits have been precisely defined, 
nice distinctions between closets, drawers, and 
containers, in the case of a home, or between 
glove compartments, upholstered seats, trunks, 
and wrapped packages, in the case of a vehicle, 
must give way to the interest in the prompt and 
efficient completion of the task at hand.
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cause to search based on the dog’s sniff. Because the sniff “revealed no information 
other than the location of a substance that no individual has any right to possess,” 
the search was legal.

SEARCHES THAT ARE NOT CONTEMPORANEOUS

The cases previously discussed involved car searches conducted contemporaneously, 
meaning at the time of or immediately after the arrest. Sometimes, however, the 
officer may not be able to conduct a search contemporaneously. In these cases, 
the rule is that, if the police have probable cause to stop and search an automobile 
on the highway, they may take the automobile to the police station and search it 
there without a warrant. The ruling in Ross was later used to justify the warrant-
less search of a container even though there was a significant delay between the 
time the police stopped the vehicle and the time they performed the search of the 
container.

In United States v. Johns, 469 U.S. 478 (1985), customs officers stopped two 
trucks suspected of carrying marijuana. Officers removed several sealed packages 
believed to contain marijuana and placed them in a government warehouse. Three 
days later, officers opened them without a warrant and found marijuana. The Court 
said that neither Ross nor any other case establishes a requirement that a vehicle search 
occur immediately as part of the vehicle inspection or soon thereafter; a three-day 
delay before making the search is permissible. The search still must be done within 
a reasonable time, but the burden of proving unreasonableness is on the defendant, 
not the police.

WARRANTLESS SEARCHES WHEN THERE IS TIME 

TO OBTAIN A WARRANT

Closely related to the issue of contemporaneous searches is whether the police may 
conduct a warrantless search even if there is time to obtain a warrant. The answer 
is yes. This is different from a contemporaneous search (where a warrant could not 
have been obtained) in that this type of search assumes that the police could have 
obtained a warrant because they had time to do so but did not. For example, suppose 
the police, having probable cause, stopped W’s car on the highway and arrested her 
for robbery. There was probable cause to search the car, but the police instead towed 
the car to the police station and searched it there. During her trial, W objected to the 
introduction of seized evidence, saying that the search was illegal because the police 
had had time to obtain a warrant. The police already had the car at the police station, 
so no exigent circumstances existed. The Court said that the warrantless search was 
proper, because the police had probable cause to search when the vehicle was first 
stopped on the highway, and that probable cause justified a later search without a 
warrant (Chambers v. Maroney, 399 U.S. 42 [1970]).

A subsequent case in 1984, Florida v. Meyers, 466 U.S. 380 (1984), reiterated 
this principle; that is, a vehicle may be searched under the automobile exception to 
the Fourth Amendment even if it has been immobilized and released to the custody 
of the police. And in Maryland v. Dyson, 527 U.S. 465 (1999), the Court reiterated 
the rule that, if the police have probable cause to search a car, they do not need a 
 warrant even if there was ample opportunity to obtain one.

United States v. Johns 
(1985)

Chambers v. Maroney 
(1970)

Florida v. Meyers (1984)

Maryland v. Dyson (1999)
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THE OBJECTIVE REASONABLENESS RULE IN VEHICLE SEARCHES

The Court decided in Florida v. Jimeno, 500 U.S. 248 (1991), that valid consent 
justifies a warrantless search of a container in a car if it is objectively reasonable for 
the police to believe that the scope of the suspect’s consent permitted them to open 
that container.

In Florida v. Jimeno, a Dade County police officer overheard Jimeno arranging 
what appeared to be a drug transaction over a public telephone. The officer followed 
Jimeno’s car, observed him make an illegal right turn at a red light, and stopped him 
to issue a traffic citation. After informing Jimeno why he had been stopped, the offi-
cer told Jimeno he had reason to believe Jimeno was carrying narcotics in his car and 
asked permission to search. The officer explained that Jimeno did not have to grant 
permission, but Jimeno said he had nothing to hide and gave consent to the search, 
whereupon the officer found a kilogram of cocaine in a brown paper bag on the floor 
of the passenger compartment. Jimeno appealed his conviction, saying that his consent 
to search the vehicle did not extend to closed containers found inside the vehicle.

The Court disagreed, stating that a search is valid if it is objectively reasonable 
for the police to believe that the scope of the suspect’s consent permits them to open 
a container. This case differs from Ross, in which the police had probable cause to 
search the car. Here, there was no probable cause, but there was consent to search. 
This ruling defines what officers can do in car searches where there may not be prob-
able cause but where consent to search is given.

WARRANTLESS SEARCHES OF CONTAINERS IN A CAR

The Court held in California v. Acevedo, 500 U.S. 565 (1991), that the police may 
search a container located in a car without a search warrant even though they lack 
probable cause to search the car as a whole and have probable cause to believe only 
that the container itself contains contraband or evidence.

In Acevedo, the police in Santa Ana, California, observed Acevedo leaving an apart-
ment known to contain marijuana carrying a brown paper bag the size of marijuana 
packages the police had seen earlier. The police had probable cause to search the 
brown paper bag because a federal drug agent in Hawaii had phoned earlier and said 
that the bag contained marijuana. Acevedo placed the bag in his car’s trunk and then 
drove away. The police stopped the car, opened the trunk and the bag, and found 
marijuana.

Acevedo pleaded guilty to possession of marijuana for sale but later appealed his 
conviction, saying that the marijuana should have been suppressed as evidence. He 
claimed that, even if the police had probable cause to believe the container itself con-
tained contraband, they did not have probable cause to search the car.

The Supreme Court agreed to review the case to “reexamine the law applicable 
to a closed container in an automobile, a subject that has troubled courts and law 
enforcement officers since it was first considered in Chadwick.” The Court ultimately 
disagreed with the defendant, saying that probable cause to believe that a container in 
a car holds contraband or seizable evidence justifies a warrantless search of that con-
tainer even in the absence of probable cause to search the car. The Court said, “We 
therefore interpret Carroll as providing one rule to govern all automobile searches. 
The police may search an automobile and the containers within it where they have 
probable cause to believe contraband or evidence is contained.”

Florida v. Jimeno (1991)

California v. Acevedo 
(1991)
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Acevedo is significant because it reverses two earlier Court rulings on essentially 
the same issue. In a 1977 case, United States v. Chadwick, 433 U.S. 1 (1977), the 
Court held that the police could seize movable luggage or other closed containers 
from a car but could not open them without a warrant, because a person has a height-
ened privacy expectation for such containers even if they are in a car. That case 
involved the seizure by government agents in Boston of a 200-pound padlocked 
footlocker that contained marijuana. Upon arrival by train from San Diego, the foot-
locker was placed in the trunk of Chadwick’s car, whereupon it was seized by the 
agents and opened without a warrant. The Court declared the warrantless search of 
the footlocker unjustified.

Two years later, in Arkansas v. Sanders, 442 U.S. 753 (1979), the Court ruled 
unconstitutional the warrantless search of a suitcase located in a vehicle when there 
was probable cause to search only the suitcase but not the vehicle. In this case, the 
police had probable cause to believe that the suitcase contained marijuana. The 
police watched as the suspect placed the suitcase in the trunk of a taxi, which was 
then driven away. The police pursued the taxi for several blocks and then stopped 
it. They found the suitcase in the trunk, searched it, and found marijuana. Again, 
however, the Court refused to extend the warrantless search doctrine enunciated 
in Carroll to searches of personal luggage if the only justification for the search was 
that the luggage was located in an automobile that was lawfully stopped by the 
police.

The Court in Acevedo rejected Chadwick and Sanders and instead reiterated its 
ruling in the Carroll and Ross cases. In Carroll, the Court held that a warrantless 
search of an automobile was valid based on probable cause to believe that the vehicle 
contained evidence of a crime and in light of the vehicle’s likely disappearance. In 
Ross, the Court allowed the warrantless search of a container found in a car where 
there was probable cause to search the car and as long as the opening of the container 
was reasonable—given the object of the search. Acevedo extended the Carroll–Ross line 
of cases in that it allows the warrantless search of a container as long as there is prob-
able cause to believe that the container holds contraband, even if there is no probable 
cause to search the car itself. In essence, Acevedo (probable cause for the container 
but not for the car) is the opposite of Ross (probable cause for the car but not for the 
container), but the effect is the same—it expands the power of the police to conduct 
warrantless car searches.

SEIZURES OF VEHICLES FOUND IN PUBLIC PLACES

In Florida v. White, 526 U.S. 23 (1999), the Court held that “the Fourth Amendment 
does not require the police to obtain a warrant before seizing an automobile from a 
public place if they have probable cause to believe it is forfeitable contraband.”

In White, officers had previously observed White using his car to deliver cocaine 
but did not arrest him at that time. However, they did arrest him several months later 
at his workplace on unrelated charges. During the arrest, the officers seized White’s 
car without a warrant, claiming they were authorized to do so because the car was 
subject to forfeiture under the Florida Contraband Forfeiture Act. They searched the 
car and found two pieces of crack cocaine in the ashtray. Convicted of a state drug 
violation, White moved to suppress the evidence seized during that search, saying his 
Fourth Amendment rights had been violated.

United States v. Chadwick 
(1977)

Arkansas v. Sanders 
(1979)

Florida v. White (1999)
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On appeal, the Court disagreed, holding that the search and seizure was valid 
because the car itself constituted forfeitable contraband under state law and probable 
cause was present. The Court added that, “because the police seized respondent’s 
vehicle from a public area—respondent’s employer’s parking lot—the warrantless 
seizure also did not involve any invasion of respondent’s privacy.”

SEARCHES OF MOTOR HOMES WITHOUT 

A WARRANT

The Court has held that motor homes are automobiles for purposes of the Fourth 
Amendment and are therefore subject to the automobile exception: they can be 
searched without a warrant. However, the application of this decision is limited to a 
motor home capable of being driven on the road and located in a place not regularly 
used for residential purposes. The Court decision in California v. Carney, 471 U.S. 
386 (1985), specifically stated that the case does not resolve whether the automobile 
exception applies to a motor home “situated in a way or place that objectively indi-
cates that it is being used as a residence.”

In the Carney case, federal narcotics agents had reason to believe that the defen-
dant was exchanging marijuana for sex with a boy in a motor home parked on a 
public lot in downtown San Diego. The vehicle was outfitted to serve as a residence. 
The agents waited until the youth emerged and convinced him to return and ask the 
defendant to come out. When the defendant came out, an agent entered the motor 
home without a warrant and found marijuana lying on a table. During the trial, the 
defendant sought to suppress the evidence, saying that it was excludable because it 
was obtained without a warrant.

The Court disagreed, saying that the evidence was admissible. The Court 
added that the vehicle in question was readily mobile, that there was a reduced 
expectation of privacy stemming from its use as a licensed motor vehicle, and that 
it was situated as to suggest that it was being used as a vehicle, not a residence. 
The Court refused to distinguish motor homes from ordinary automobiles simply 
because motor homes are capable of functioning as dwellings, saying that motor 
homes lend themselves easily to use as instruments of illicit drug traffic and other 
illegal activity.

THE USE OF BEEPERS TO DETECT CARS

A person traveling in a car on a public road has no reasonable expectation of privacy, so 
visual surveillance by the police does not constitute a search. Moreover, the Fourth 
Amendment does not prohibit the police from supplementing their sensory faculties 
with technological aids to help the police identify the car’s location (United States v. 
Knotts, 460 U.S. 276 [1983]).

The facts in United States v. Knotts are as follows: With the cooperation of a 
chemical supply company, state narcotics agents installed an electronic tracking 
device, or beeper, in a container of chloroform. When a man the agents suspected of 
manufacturing controlled substances turned up at the chemical company to purchase 
chloroform, the bugged can was sold to him. The agents used both the beeper signal 
and visual surveillance to follow the suspect to a house, where the container was placed 
in another car. The second car then proceeded into another state, where the agents 

California v. Carney 
(1985)

United States v. Knotts 
(1983)



264  CHAPTER 8  

lost both visual and beeper contact. However, the beeper signal was picked up again 
by a monitoring device aboard a helicopter. By this means, the agents learned that the 
container was located in or near a secluded cabin owned by Knotts. Armed with this 
and other information, the agents obtained a search warrant and discovered a secret 
drug laboratory.

The Court held police actions in this case valid and the evidence admissible, 
saying that by using the public roadways, the driver of the car voluntarily conveyed 
to anyone that he was traveling over particular roads and in a particular direction. 
Moreover, no expectation of privacy extended to the visual observation of the automo-
bile arriving on private premises after leaving the public highway, nor to movements 
of objects such as the drum of chloroform outside the cabin in the “open fields.” But 
the Knotts case did not address the question of monitoring in private places, nor did it 
examine the legality of the original installation and transfer of the beeper.

That issue was addressed in United States v. Karo, 468 U.S. 705 (1984), decided 
a year later. In Karo, government agents, upon learning that the defendants had 
ordered some cans of ether from a government informant to use in extracting cocaine, 
obtained a court order authorizing the installation and monitoring of a beeper in 
one of the cans. The agents installed the beeper with the informant’s consent, and 
the can was subsequently delivered to the defendants. Over a period of months, the 
beeper enabled the agents to monitor the can’s movements to a variety of locations, 
including several private residences and two commercial storage facilities. The agents 
obtained a search warrant for one of the homes. When the evidence obtained from 
that warrant was introduced in court, the defendant promptly objected.

The Supreme Court first explained that neither the initial installation of the 
beeper nor the container’s subsequent transfer to defendant Karo infringed any con-
stitutional right to privacy of the defendant, nor did these acts constitute a search 
or seizure under the Fourth Amendment. The monitoring of the beeper, however, 
was an entirely different matter. The Court said that the monitoring of a beeper in 
a private dwelling, a location not open to visual surveillance, violates the rights of 
individuals to privacy in their own homes. Although the monitoring here was less 
intrusive than a full search, it revealed facts that the government was interested in 
knowing and that it could not otherwise have obtained legally without a warrant. 
The Court determined that the use of the beeper violated Karo’s Fourth Amendment 
right. Nevertheless, the evidence obtained was not suppressed, because there was 

United States v. Karo 
(1984)

POLICE USE OF CAMERAS TO MONITOR TRAFFIC 
AND OTHER OFFENDERS
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Many cities in the United States use auto-
matic red-light ticketing technology for law 
enforcement. In some cities, this involves 
photographing vehicle drivers (such as those 
beating traffic red lights or not paying toll 
fees) and in others photographing only the 
license plate of the offending vehicle and then 
mailing tickets to violators. This form of law 

enforcement surveillance has spread to nontraffic 
situations, such as restaurants or crowded streets. 
Your face may be scanned for a match against 
a photo database of runaways and felons. The 
constitutionality of this practice has not been 
decided by the Court; hence, the presumption 
is that it is constitutional. However, it may be 
 prohibited by state law.
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ample evidence other than that obtained through use of the beeper to establish prob-
able cause for the issuance of the warrant.

Karo is different from Knotts because in Knotts, the agents learned nothing 
from the beeper that they could not have visually observed, so there was no Fourth 
Amendment intrusion. Moreover, the monitoring in Knotts occurred in a public 
place, whereas the beeper in Karo intruded on the privacy of a home.

IMMIGRATION AND BORDER SEARCHES OF VEHICLES

The Fourth Amendment protection against unreasonable searches and seizures does 
not apply in immigration and border searches, particularly of motor vehicles. There 
is no need for reasonable suspicion nor probable cause for government agents to 
be able to stop, search, and seize. The scope of border searches is also much more 
extensive than in nonborder searches. In United States v. Flores-Montano, 541 U.S. 
149 (2004), the Court held that the government’s authority to conduct suspicionless 
inspections at the border includes the authority to remove, disassemble, and reas-
semble a vehicle’s fuel tank.

In this case, Manuel Flores-Montano attempted to enter the United States at a 
port of entry in Southern California. Immigration officers asked Flores-Montano 
to leave his vehicle for secondary inspection. During the inspection, the officer 
noticed that the gas tank sounded solid, so he requested a mechanic’s help in 
removing it. When the gas tank was removed, the inspector found 37 kilograms of 
marijuana. Flores-Montano later sought suppression of the evidence, claiming the 
inspector did not have any reasonable suspicion he was engaged in criminal activ-
ity and that reasonable suspicion was required under the Fourth Amendment to 
remove the gas tank.

The Court ruled that “the government’s authority to conduct suspicionless inspec-
tions at the border includes the authority to remove, disassemble, and  reassemble a 
vehicle’s fuel tank,” adding that “on many occasions, we have noted that the expecta-
tion of privacy is less at the border than it is in the interior.” It is clear from this case 
that (1) there is no need for suspicion, reasonable suspicion, or probable cause for 
border inspectors to conduct a vehicle search, and (2) the extent of allowable search 
(removing the gas tank, disassembling, and then reassembling it) is much more exten-
sive than in nonborder searches.

OTHER VALID CAR SEARCHES

Other circumstances that may justify warrantless car searches include the following:

Accident cases. ■  Sometimes, because of an accident or other circumstances, a car must 
remain in a location where it is vulnerable to intrusion by vandals. If the police have 
probable cause to believe that the vehicle contains a weapon or a similar device that 
would constitute a danger if it fell into the wrong hands, they may make a warrant-
less search for the particular item (Cady v. Dombrowski, 413 U.S. 433 [1973]).
Cases in which the vehicle itself has been the subject of crime. ■  An officer who has 
probable cause to believe that a car has been the subject of burglary, tampering, 
or theft may make a limited warrantless entry and investigation of those areas 
that are reasonably believed to contain evidence of ownership.

United States v. Flores-
Montano (2004)

Cady v. Dombrowski 
(1973)
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Cases in which the vehicle is believed abandoned. ■  A limited search of an automo-
bile in an effort to ascertain ownership is allowable when the car has apparently 
been abandoned or when the arrested driver is possibly not the owner and does 
not otherwise resolve the matter of ownership.

VEHICLE INVENTORY SEARCHES

In this section, we examine warrantless vehicle inventory searches that take place 
immediately after an arrest and those of vehicles impounded by the police.

IMMEDIATELY AFTER AN ARREST

The Court has decided two cases addressing the validity and scope of vehicle inventory 
searches, in which the police list the personal effects and properties they find in the 
vehicle, without a warrant immediately after an arrest.

In the first case, Colorado v. Bertine, 479 U.S. 367 (1987), the Court held that 
warrantless inventory searches of the person and possessions of arrested individuals are 
permissible under the Fourth Amendment. Bertine was arrested for driving under the 
influence of alcohol. After he was taken into custody and before the arrival of a tow 
truck to impound his van, an officer inventoried the van in accordance with departmen-
tal procedures. During the inventory search, the officer opened a backpack and found 
controlled substances, drug paraphernalia, and money. Bertine challenged the admis-
sibility of the evidence, saying that a warrant was needed to open the closed backpack. 
The Court rejected his challenge, saying that the police must be allowed to conduct 
warrantless inventory searches to secure an arrestee’s property from loss or damage and 
to protect the police from false claims. Because closed containers may hold items that 
need to be secured, the police must be allowed to open them without a warrant.

The Bertine case specified two prerequisites for the valid inventory search of a 
motor vehicle: (1) the police must follow standardized procedures (to eliminate their 
uncontrolled discretion to determine the scope of the search), and (2) there must be 
no bad faith on the part of the police (in other words, the inventory search must not 
be used as an excuse for a warrantless search).

In a subsequent case (Florida v. Wells, 495 U.S. 1 [1990]), the Court ruled that a 
police department’s “utter lack of any standard policy regarding the opening of closed 
containers encountered during inventory searches requires the  suppression of contraband 
found in a locked suitcase removed from the trunk of an impounded vehicle and pried 
open by police after the driver’s arrest on drunken driving charges.”

In the Wells case, Wells gave the Florida Highway Patrol permission to open the 
trunk of his car following his arrest for DWI. An inventory search turned up two 
marijuana cigarette butts in an ashtray and a locked suitcase in the trunk. The officers 
opened the suitcase and found marijuana. Wells sought to reverse his conviction for 
drug possession on appeal, saying that the marijuana found in his locked suitcase should 
not have been admitted as evidence. The Court agreed to suppress the evidence, saying 
that, “absent any Highway Patrol policy with the opening of closed containers . . . the 
instant search was insufficiently regulated to satisfy the Fourth Amendment.”

The message for the police from the Bertine and Wells cases is clear: A standard-
ized policy is a must in cases where the police list the personal effects and properties 

Colorado v. Bertine (1987)

Florida v. Wells (1990)
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found in the vehicle after impoundment. Such a policy, said the Court, “prevents 
individual police officers from having so much latitude that inventory searches are 
turned into a ruse for a general rummaging in order to discover incriminating evi-
dence.” It is also clear from the preceding cases that opening a closed container or a 
locked suitcase is allowed in a vehicle inventory search but only if specifically autho-
rized by departmental policy. The absence of a departmental policy authorizing the 
opening of closed or locked containers means that such opening is prohibited. But 
if such a departmental policy is in place, officers may inspect the outside and inside 
of a vehicle in the process of taking an inventory, including the passenger compart-
ment, the trunk, and any containers found in the vehicle—as long as such a search is 
conducted for legitimate reasons, not as a fishing expedition.

VEHICLES IMPOUNDED BY POLICE

The police have authority for vehicle impoundment for various reasons, such as 
when the vehicle has been used for the commission of an offense or when it should be 
removed from the streets because it impedes traffic or threatens public safety. When 
the police lawfully impound a vehicle, they may conduct a routine inventory search 
without warrant or probable cause to believe that the car contains seizable evidence. 
This type of search is distinguished from searches immediately after an arrest, where 
the vehicle is not necessarily impounded. The leading case on impoundment searches 
is South Dakota v. Opperman, 428 U.S. 364 (1976).

In this case, the defendant’s illegally parked car was taken to the city impound 
lot, where an officer, observing articles of personal property in the car, proceeded to 
inventory it. In the process, he found a bag of marijuana in the unlocked glove com-
partment. The Court concluded that, “in following standard police procedures, pre-
vailing throughout the country and approved by the overwhelming majority of courts, 
the conduct of the police was not ‘unreasonable’ under the Fourth Amendment.”

The ruling legitimizes car inventories, but the Court also made it clear in 
Opperman and other cases that inventory searches must be guided by departmen-
tal policy, so that the inventory becomes merely an administrative function by the 
police. Inventory searches conducted solely for the purposes of discovering evidence 
are illegal regardless of what is discovered in the course of the inventory. In the words 
of the Court, “Our view that standardized criteria or established routine must regu-
late the opening of containers is based on the principle that an inventory search must 

South Dakota v. 
Opperman (1976)

“Our view that standardized criteria or estab-
lished routine must regulate the opening of con-
tainers found during inventory searches is based 
on the principle that an inventory search must 
not be a ruse for a general rummaging in order 
to discover incriminating evidence. The policy 
or practice governing inventory searches should 

be designed to produce an inventory. The indi-
vidual officer must not be allowed so much 
latitude that inventory searches are turned into 
a ‘purposeful and general means of discovering 
evidence of a crime.’”

SOURCE  Florida v. Wells, 495 U.S. 1 (1990).

WHY THE COURT REQUIRES STANDARDIZED CRITERIA 
FOR AN INVENTORY SEARCH
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not be a ruse for a general rummaging in order to discover incriminating evidence” 
(Florida v. Wells, 495 U.S. 1 [1990]).

It is true that when vehicles are abandoned or illegally parked or when the owner 
is arrested, the courts permit them to be impounded and inventoried. But that rule 
should not apply when the driver has been arrested for a minor traffic violation, primar-
ily because the police are expected to give the suspect a reasonable opportunity to post 
bail and obtain his or her prompt release. In Dyke v. Taylor Implement Manufacturing 
Company, 391 U.S. 216 (1968), a driver who had been arrested for reckless driving was at 
the courthouse to make bail when his vehicle was searched. The Court concluded that the 
search of the vehicle could not be deemed incident to impoundment, because the police 
seemed to have parked the car near the courthouse merely as a convenience to the owner, 
who, if he were soon to be released from custody, could then have driven it away.

Another issue in car impoundment is whether other alternatives to impoundment 
should be explored before placing the vehicle under police control (at least in cases in 
which the vehicle itself has not been involved in the crime). In their book Emanuel 
Law Outlines, Emanuel and Knowles note: “There is a growing body of authority that 
when the arrestee specifically requests that his car be lawfully parked in the vicinity 
of the arrest or that it be turned over to a friend, the police must honor his request. 
Indeed more and more courts are moving to the sound conclusion that the police 
must take the initiative with respect to apparent alternatives, such as permitting a 
licensed passenger to take custody of the car.”12

THE IMPORTANCE  OF STATE LAWS 
AND DEPARTMENT POLICIES

The rules discussed in this chapter on motor vehicle searches are based primarily on 
U.S. Supreme Court decisions. They do not reflect state law or law agency regulations 
in specific police departments, which may vary greatly. State law and departmental 
policies may limit what the police can do. Where state law or departmental policy is 
more limiting than Court decisions, an officer must follow state law and departmen-
tal policy. They are binding on the police officer, regardless of what the Court held 
in the cases discussed in this chapter.

Example 1. ■  The Court has decided that, if the police have probable cause to 
stop and search an automobile on the highway, they may take it to the police 
station and search it there without a warrant—thus doing away with the con-
temporaneousness requirement. Assume, however, that, according to state law 
and departmental policy, once the car is brought to the police station and the 
driver detained, the police must obtain a warrant before conducting a search of 
the car. In this case, a warrant must be obtained; otherwise, the search is illegal 
and the evidence obtained inadmissible.
Example 2. ■  Despite what the Court has said, assume that state law or departmental 
policy prohibits officers from automatically ordering drivers or passengers to get 
out of the car or from making pretextual traffic stops. These limitations are bind-
ing on the police officer and must be followed despite what the Court said in the 
Mimms and Whren cases (which are discussed in this chapter) about what police 
officers can do constitutionally. The more limiting policy governs police conduct.

Dyke v. Taylor Implement 
Manufacturing Company 
(1968)
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Make an arrest if there is probable cause. ■

Search the car if there is consent, even without probable  ■

cause.
Regarding the law on vehicle searches, the following guide-
lines apply:

Warrantless vehicle searches are valid, but probable cause  ■

is required.
Searches of passengers’ belongings are valid. ■

Searches of passenger compartments are valid. ■

Searches of trunks and closed packages found in trunks  ■

are valid.
Th ere is no authoritative Court decision on whether  ■

searches of locked trunks or glove compartments are 
constitutional.
Searches of vehicles do not need to be made immediately  ■

after an arrest.
Warrantless vehicle searches are valid even if there was  ■

time to obtain a warrant.
Th e extent of car searches is governed by the objective  ■

reasonableness rule.
Searches of motor homes without a warrant are valid. ■

A warrant is sometimes needed for the use of beepers  ■

(electronic tracking devices) to locate cars.

Regarding the law on vehicle stops, the following guide-
lines apply:

Th ere is no need for a warrant or probable cause to legally  ■

stop a motor vehicle, but there must be reasonable sus-
picion of involvement in criminal activity.
Reasonable suspicion is determined by the totality of  ■

circumstances.
Roadblocks for specifi c purposes do not need reasonable  ■

suspicion, but roadblocks for general law enforcement 
purposes are unconstitutional.

After a valid stop, an officer may legally do the following 
things:

Order the driver and passengers to get out of the vehicle. ■

Ask the driver to produce a driver’s license and other  ■

documents required by state law.
Ask questions of the driver and passengers. ■

Locate and examine the vehicle identifi cation number  ■

(VIN).
Require drunk-driving suspects to take a Breathalyzer  ■

test based on reasonable suspicion.
Search the passenger compartment for weapons if there  ■

is reasonable suspicion.
Search the vehicle if there is probable cause. ■

Search passengers’ belongings if there is probable cause. ■

SUMMARY

$20 and no jail time. Discuss whether or not you can 
be arrested by the police for that offense. What are the 
legal issues involved if you are arrested?

 8. After an arrest of a vehicle driver, can the police validly 
do the following:

 a. Search the car’s glove compartment?
 b. Search the trunk of the car?
 c. Search a briefcase in the trunk of the car?
 d. Have a police dog sniff around the car for drugs?
 e.  Search the car, which is now in the police station, 

one hour after the arrest?
 9. Suppose evidence is obtained by the police while mak-

ing an arrest that is not authorized by state law for a 
minor offense. Is the evidence obtained by the police 
admissible in court?

 1. Compare and contrast the legal requirements for 
motor vehicle stops and searches. How are they simi-
lar? How are they different?

 2. Why is a roadblock set up to catch drunk drivers con-
stitutional whereas a roadblock to catch lawbreakers is 
not?

 3. Give reasons why vehicle stops are based on reasonable 
suspicion instead of probable cause.

 4. State four things an officer can do after a vehicle stop 
based on general law enforcement authority.

 5. What are pretextual traffic stops? Are they valid or 
invalid? Why?

 6. “Stops based on racial profiles are never valid.” Is this 
statement true or false? Explain.

 7. Assume you are stopped by the police for making an 
illegal turn. The penalty for that offense is a fine of 

REVIEW QUESTIONS
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driver for officer protection.” Is this statement true or 
false? Explain.

 12. Carroll v. United States is arguably the most important 
case ever decided on vehicle searches. What did that 
case say, and why is it important?

 10. Assume that a police officer has made a valid arrest of 
a driver for possession of drugs. Discuss the extent of 
the officer’s power to search as a result of that arrest.

 11. “A police officer who makes a valid stop is authorized 
to ask the driver to get out of the car and then frisk the 

speeding, X looked around the car and asked the 
driver to open the glove compartment. The driver 
voluntarily complied. Drugs were found in the glove 
compartment. X then arrested the driver and searched 
the whole car, including a briefcase marked “private” 
that was found in the trunk of the car. Was the search 
of the trunk valid? Was the search of the briefcase 
valid? Justify your answers.

 5. Officer Y was a Chicago detective who, after weeks 
of investigation, arrested a murder suspect in her 
home based on an arrest warrant. Immediately after 
the arrest, Officer Y searched the suspect’s car, found 
in her driveway, for possible incriminating evidence. 
The search yielded drugs, which Officer Y confiscated. 
Was the warrantless search of the car in the suspect’s 
driveway valid? Explain your answer.

 6. Officer Z arrested a suspect, observed driving on 
a city street, for robbery, based on a warrant. The 
driver and his car were brought to the police station, 
where the driver was booked and detained because he 
could not post bail. The day after the arrest, Officer 
Z searched the vehicle without a warrant and found 
incriminating evidence that linked the suspect to the 
robbery. During trial, the suspect sought to exclude 
the evidence, saying it was obtained without a warrant 
and therefore the search was illegal. You are the judge. 
Will you admit or exclude the evidence? Justify your 
ruling.

 1. Suspect S was arrested in a rest stop by a police officer 
for speeding on the highway; he was arrested about 
30 yards from his car. The officer nonetheless searched 
the car and found illegal weapons. At trial, Suspect S 
sought to exclude the weapons, saying they were not 
in the area of immediate control when seized. You are 
the judge. Will you admit or exclude the evidence? 
Justify your ruling.

 2. While on patrol, Officer P saw a vehicle, driven 
by D, that failed to heed a stop sign. Officer P saw 
many drivers do the same thing that day, but she 
did not bother to stop them because she considered 
them minor traffic violations and a waste of her time. 
She stopped D’s vehicle, however, because she had 
a hunch that D had drugs in the car. After the stop, 
Officer P had a dog sniff the car for drugs. The canine 
sniff led to the discovery of five pounds of marijuana 
in the passenger compartment of the car. Was the 
search valid? Defend your answer.

 3. Officer W stops a motor vehicle that violated traffic 
rules and issues a citation. She then goes ahead and 
searches the car because state law authorizes her to do 
that if she has reasonable suspicion that a crime has 
been committed or is about to be committed. Is her 
search of the car, based on reasonable suspicion and as 
authorized by state law, valid? Explain your answer.

 4. X, a highway patrol officer, stopped a vehicle on the 
freeway for speeding. Prior to issuing a ticket for 

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

Some types of searches and seizures are not pro- ■

tected in full by the Fourth Amendment. These are 
plain view, open fields, abandonment, and border 
searches.

The plain view doctrine has three requirements:  ■

officers must become aware of the items by seeing 
them, the officer must be in that specific location 
legally, and it must be immediately apparent that 
the item is subject to seizure.

Inadvertence (accidental discovery) is no longer a  ■

requirement of plain view.

The plain view doctrine allows evidence obtained  ■

without a warrant or probable cause to be used in 
court.

Open fields do not come under the Fourth  ■

Amendment.

Open fields begin where curtilage ends. ■

Abandoned properties are not protected by the  ■

Fourth Amendment.

Border searches at the point of entry do not come  ■

under the Fourth Amendment, but searches inside 
the border do.

KEY TERMS

open view
plain odor doctrine
plain touch doctrine
plain view doctrine

abandonment
curtilage
factory surveys
inadvertence
open fields doctrine
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UNITED STATES V. RAMSEY 1977 “Searches made at the 
border pursuant to the longstanding right of the sovereign 
to protect itself by stopping and examining persons and 
property crossing into this country, are reasonable simply 
by virtue of the fact that they occur at the border.”

OLIVER V. UNITED STATES 1984 A place that has a posted 
“No Trespassing” sign, has a locked gate (with a footpath 
around it), and is located more than a mile from the 
owner’s house has no reasonable expectation of privacy 
and is considered an open field, unprotected by the 
Fourth Amendment.

BOYD V. UNITED STATES 1986 Curtilage is the area to 
which extends the intimate activity associated with the 
sanctity of a person’s home and the privacies of life.

UNITED STATES V. DUNN 1987 Whether an area is 
considered a part of the curtilage and therefore covered by 
the Fourth Amendment rests on four factors: (1) the 
proximity of the area to the home, (2) whether the area is 
in an enclosure surrounding the home, (3) the nature and 
uses of the area, and (4) the steps taken to conceal the 
area from public view.

HORTON V. CALIFORNIA 1990 The Fourth Amendment 
does not prohibit the warrantless seizure of evidence in 
plain view, even though the discovery of the evidence was 
not inadvertent.

CHAPTER OUTLINE

The Plain View Doctrine

Plain View Defined

Requirements of the Doctrine

Situations in Which the Doctrine Applies

One of Many Justifications for Admission of Evidence

Inadvertence Is No Longer Required

Plain View and Open Spaces

Plain View and Motor Vehicles

Plain View and Mechanical Devices

Plain View and Open View Compared

Plain View and Plain Touch Compared

Plain View and Plain Odor Compared

The Open Fields Doctrine

The Open Fields Doctrine Defined

Areas Not Included in Open Fields

Curtilage

A Broader Meaning of Open Fields

Open Fields and Sense-Enhancement Technology

Open Fields and Plain View Compared

THE TOP 5 IMPORTANT CASES IN SEARCHES AND 
SEIZURES NOT FULLY PROTECTED BY THE FOURTH 
AMENDMENT:  PLAIN VIEW,  OPEN FIELDS, 
ABANDONMENT,  AND BORDER SEARCHES
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Abandonment

Abandonment Defined

Guidelines for When Items Are Abandoned

Abandonment of Motor Vehicles

Police Actions and Abandonment

Abandonment and Plain View Compared

Border Searches

Searching Vehicles Away from the Border

Stopping Vehicles at Fixed Checkpoints

Disassembling the Gas Tank

Temporary Detention of Aliens Believed to Be Illegal

Factory Surveys of Aliens

Detention of Alimentary Canal Smugglers

Summary of Case Law on Border Stops and Searches

This chapter discusses four situations related to searches and seizures that do not 
enjoy full Fourth Amendment protection. These are plain view, open fields, 

abandonment, and border searches. What these situations have in common is some 
form of “taking” by the government of something that belongs to or used to belong 
to somebody. The legal rules and requirements surrounding these situations differ; 
thus we will discuss them separately. All four situations involve contact with or 
action by the police, but they constitute seizure of items or things—not of people. In 
these cases, ownership of the item seized cannot be established (in the case of plain 
view, open fields, or abandonment) or property interest is subordinate to a higher 
need for security (in border searches).

The contacts discussed in this chapter differ from the contacts discussed in 
Chapter 6 that are also unprotected by the Fourth Amendment. Those discussed 
in Chapter 6 are such contacts with the police as:

Asking questions of people they see or meet ■

Asking a vehicle driver to get out of a car after stopping him ■

Boarding a bus and asking questions that a person is free to refuse to answer ■

Riding alongside a person “to see where he was going” ■

These contacts with the police involve people, not items, but are also unprotected by 
the Fourth Amendment because they are casual and only minimally intrusive.

THE PLAIN VIEW DOCTRINE

The plain view doctrine holds that police officers have the right to seize items that are 
plainly within their view as long as they have the legal right to be in the position to see the 
items. This section discusses the application of this doctrine. We begin with the case that 
defined the plain view doctrine and then examine (1) the requirements of the doctrine; 
(2) situations in which it applies; (3) how it is used as a justification for admitting evidence 
into court; (4) the change in the Court’s ruling on inadvertent viewing; (5) the applica-
tion of plain view to open spaces, motor vehicles, and the use of mechanical devices; and 
(6) a comparison of plain view with open view, plain touch, and plain odor.
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PLAIN VIEW DEFINED

The plain view doctrine states that items that are within the sight of an officer who 
is legally in the place from which the view is made may properly be seized without 
a warrant—as long as such items are immediately recognizable as subject to seizure. 
What the officer sees in plain view can be seized without having to worry about the 
Fourth Amendment. In the words of the Court, “It has long been settled that objects 
falling in the plain view of an officer who has a right to be in a position to have that 
view are subject to seizure and may be introduced in evidence” (Harris v. United 
States, 390 U.S. 234 [1968]).

In Harris v. United States, a police officer searched an impounded automobile in 
connection with a robbery. While opening the door, the officer saw, in plain view, 
the automobile registration card belonging to the victim of the robbery. Harris was 
charged with robbery. At trial, he moved to suppress the automobile registration card, 
claiming it was obtained illegally because the officer had no warrant, although he 
had time to obtain one. On appeal, the Court admitted the evidence, saying that the 
automobile registration card was in plain view and therefore did not need a warrant 
to be seized.

Although generally considered an exception to the search warrant requirement, 
plain view is really not a search under the Fourth Amendment, because there is no 
search by the police for that specific item. No warrant or probable cause is neces-
sary; the officer simply seizes what is seen, not something that has been searched for. 
Sighting the item is usually accidental and unexpected.

REQUIREMENTS OF THE DOCTRINE

Three basic requirements of the plain view doctrine must be met for the evidence to 
be seized legally by the police:

The officer must have gained awareness of the item solely by sighting it. ■

The officer must be in that physical position legally. ■

It must be immediately apparent that it is a seizable item. ■

Awareness of the Item through Sight Awareness of the items must be 
gained solely through the officer’s sight, not through the other senses—hearing, 
smelling, tasting, or touching. This means that the item must be plainly visible 
to the officer. For example, suppose that while executing a search warrant for 
a stolen computer, an officer sees marijuana on the suspect’s nightstand. The 
marijuana may be seized because the officer knows through the sense of sight 
that the item is illegal and therefore seizable. But if the officer merely suspects 
that there is marijuana in the apartment because of the smell, as might occur if 
it were hidden in a closet or drawer, its seizure in the course of a search cannot 
be justified under the plain view doctrine. Of course, it may be seized validly 
without a warrant if the officer can establish probable cause and the presence of 
exigent circumstances.

The Location of the Officer The officer must not have done anything  illegal 
to get to the spot from which he or she sees the items in question. An officer comes 

Harris v. United States 
(1968)
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to be in a place properly in a number of ways: (1) when serving a search warrant, 
(2) while in “hot pursuit” of a suspect, (3) having made entry through valid consent, 
and (4) when making a valid arrest with or without a warrant. For example, suppose 
that while executing a search warrant for a stolen TV set, an officer sees gambling 
slips on a table. She may properly seize them, even though they were not included 
in the warrant, as long as her presence on the premises is legal. By contrast, a police 
officer who forces her way into a house and then sees drugs on the table cannot 
validly seize the drugs, because she entered the house illegally. What the officer sees 
subsequent to an illegal entry can never cure the initial illegality.

Recognition of the Item Recognition of the items in plain view must be 
immediate and not the result of further prying or examination. In other words, the 
items must be out in the open, and it must be “immediately apparent” that they 
are seizable. For example, suppose an officer sees something that she immediately 
 recognizes as gambling paraphernalia. She may seize it under plain view. By con-
trast, suppose that after a valid entry, the officer sees a laptop computer she suspects 
is stolen. She calls the police station to ask for the serial number of the laptop 
reported stolen earlier and, after verification of the number, seizes the laptop. This 
seizure cannot be justified under the plain view doctrine, because the item was not 
immediately recognizable as subject to seizure. The evidence may be seized, but the 
seizure will have to be justified based on other legal grounds, such as consent or 
exigent circumstances.

The “immediately apparent” requirement must be based on probable cause, not 
on any lesser degree of certainty, such as reasonable suspicion (Arizona v. Hicks, 480 
U.S. 321 [1987]). In Arizona v. Hicks, a bullet fired through the floor of Hicks’s 
apartment injured a man below, prompting the police to enter Hicks’s apartment 
to search for the suspect, weapons, and other potential victims. An officer discov-
ered three weapons and a stocking-cap mask. He also noticed several pieces of stereo 
equipment, which seemed out of place in the ill-appointed apartment. The officer 
therefore read and recorded the serial numbers of the equipment, moving some of the 
pieces in the process. A call to police headquarters confirmed that one of the pieces 
of equipment was stolen; a later check revealed that the other pieces were also stolen. 
Hicks was convicted of robbery.

On appeal, Hicks sought suppression of the evidence, saying that the plain view 
search was illegal. The Court agreed, noting that with plain view there must be prob-
able cause to believe that the items being searched are, in fact, contraband or evidence 
of criminal activity. A lesser degree of certainty—such as reasonable suspicion, as in 
this case—would not suffice.

On the other hand, “certain knowledge”—a higher degree of certainty than prob-
able cause—is not necessary. For example, in Texas v. Brown, 460 U.S. 730 (1983), an 
officer stopped a car at night to check the driver’s license. He shone his flashlight into 
the car’s interior and saw the driver holding an opaque green party balloon knotted 
about a half-inch from the tip. The officer also saw white powder in the open glove 
compartment. In court, the officer testified that he had learned from experience 
that inflated, tied-off balloons were often used to transport narcotics. The Court 
concluded that the officer had probable cause to believe that the balloon contained 
narcotics, so the warrantless seizure was justified under plain view (Texas v. Brown, 
460 U.S. 730 [1983]).

Arizona v. Hicks (1987)

Texas v. Brown (1983)
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SITUATIONS IN WHICH THE DOCTRINE APPLIES

In police work, there are many situations in which the plain view doctrine applies and 
thus the items seen may be seized without a warrant. Among these are the following:

Making an arrest with or without a warrant ■

In hot pursuit of a fleeing suspect ■

Making a search incident to a valid arrest ■

Out on patrol ■

Making a car inventory search ■

Conducting an investigation in a residence ■

Making an entry into a home after obtaining valid consent ■

This list is illustrative, not comprehensive. In sum, the plain view doctrine applies to every 
aspect of police work as long as all three of the requirements of plain view are met.

ONE OF MANY JUSTIFICATIONS FOR ADMISSION OF EVIDENCE

The plain view doctrine is only one of many possible legal justifications for admit-
ting evidence obtained by the police in court. It is used as a legal justification for 
seizure only if all three requirements are met. The absence of one of these elements 
means that the evidence is not admissible under plain view, but it may still be admis-
sible under another legal doctrine. For example, suppose an officer arrests a suspect 
at home by authority of an arrest warrant. While there, the officer sees in the living 
room several TV sets that he suspects may be stolen. He telephones the police depart-
ment to give the serial numbers and is informed that those sets have been reported 
stolen. At this stage, the officer has probable cause to seize the items.

The officer cannot seize them under plain view, because the items were not imme-
diately recognizable as subject to seizure. Ordinarily, the officer would need a warrant to 
seize the TV sets, but warrantless seizures may be justified if the officer can establish exi-
gent circumstances (such as that the sets would most likely be hauled away by the other 
occupants if the officer left the house). The TV sets are then admissible in court under 
the probable cause and exigent circumstances exception, but not under plain view.

INADVERTENCE IS NO LONGER REQUIRED

For a long time, inadvertence was one of the plain view requirements. Inadvertence 
means that the officer must have no prior knowledge that the evidence was present 

All three of the following requirements must be 
met for the item to be seized legally; the absence of 
one means the plain view doctrine does not apply:

 1. The awareness of the item must be through 
use of the sense of sight.

 2. The officer must be legally in the place from 
which the item is seen.

 3. It must be immediately apparent that the item 
is subject to seizure.

REQUIREMENTS OF THE PLAIN VIEW DOCTRINEH I G H
L I G H T
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in the place; the discovery must be purely accidental. In the words of one court, 
“The plain view doctrine is properly applied to situations in which a police officer is 
not searching for evidence against the accused but nevertheless inadvertently comes 
across an incriminating object” (United States v. Sedillo, 496 F.2d 151 [9th Cir. 
1974]).

In Coolidge v. New Hampshire, 403 U.S. 443 (1971), the Supreme Court said, 
“The . . . discovery of evidence in plain view must be inadvertent. . . . But where the 
discovery is anticipated, where the police know in advance the location of the evi-
dence and intend to seize it, the situation is altogether different.” However, the Court 
has expressly abandoned the inadvertence requirement. In Horton v. California, 496 
U.S. 128 (1990), the Court stated, “The Fourth Amendment does not prohibit the 
warrantless seizure of evidence in plain view even though the discovery of the  evidence 
was not inadvertent. Although inadvertence is a characteristic of most legitimate plain 
view seizures, it is not a necessary condition.”

In Horton, a police officer determined that there was probable cause to search 
Horton’s home for the proceeds from a robbery and for weapons used in the robbery. 
The affidavit filed by the officer referred to police reports that described both the 
weapons and the proceeds, but for some reason the warrant issued by the magistrate 
only authorized a search for the proceeds. When the officer went to Horton’s home 
to execute the warrant, he did not find the stolen property (proceeds), but he did 
see the weapons (an Uzi machine gun, a .38-caliber revolver, and two stun guns) in 
plain view and seized them. At trial, the officer testified that, while he was searching 
Horton’s home for the proceeds, he was also interested in finding “other evidence” 
related to the robbery. Tried and convicted, Horton argued on appeal that the weap-
ons should have been suppressed because their discovery was not inadvertent.

The Court disagreed, saying that, “although inadvertence is a characteristic 
of most legitimate plain view seizures, it is not a necessary condition.” The Court 
expressly rejected the inadvertence requirement, noting that (1) evenhanded law 
enforcement is best achieved by the application of objective standards of conduct 
rather than by standards that depend on the officer’s subjective state of mind, and 
(2) the suggestion that the inadvertence requirement is necessary to prevent the police 
from conducting a general search or from converting specific warrants into general 
warrants is not persuasive. In this case, “the scope of the search was not enlarged in 
the slightest by the omission of any reference to the weapons in the warrant.” The 
Court held that the evidence was admissible.

The Horton decision means that most plain view cases will still be the result of 
inadvertence (meaning that the officer sees a seizable item that he or she did not 
expect to see), but in the process of serving a warrant, an officer may also seize an item 
he or she knew beforehand would be there even if the item is not listed in the warrant 
as one of those to be seized.

Authors Steven Emanuel and Steven Knowles interpret Horton this way:

The “plain view” doctrine applies even where the police’s discovery of a piece 
of evidence they want to seize is not inadvertent. Thus if the police know 
that they are likely to find, say, both the gun used in a robbery as well as the 
proceeds of the robbery, they may procure a warrant for the proceeds, and 
may then seize the gun if they happen upon it in plain view while they are 
searching for the proceeds.1

(Read the Case Brief to learn more about the Horton case.)

United States v. Sedillo 
(9th Cir. 1974)

Coolidge v. New 
Hampshire (1971)

Horton v. California (1990)
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THE LEADING CASE ON “PLAIN VIEW” 

AND INADVERTENCE

Facts: A police officer determined that there was 
probable cause to search the suspect Horton’s 
home for the proceeds of a robbery and weapons 
used in the robbery. The affidavit filed by the 
officer referred to police reports that described 
both the weapons and the proceeds, but the 
warrant that was issued only authorized a search 
for the proceeds. When the officer went to 
Horton’s home to execute the warrant, he did 
not find the stolen property (proceeds) but did 
find the  weapons in plain view and seized them. 
At the trial, the officer testified that while he 
was searching Horton’s home for the proceeds, 
he was also interested in finding other evidence 
related to the robbery. Tried and convicted, 
Horton argued on appeal that the weapons 
should have been suppressed during the trial 
because their discovery was not “inadvertent.”

Issue or Issues: Is inadvertence a necessary ele-
ment of the plain view doctrine? No.

Holding: “The Fourth Amendment does not 
prohibit the warrantless seizure of evidence in 
plain view even though the discovery of the 
evidence was not inadvertent. Although inadver-
tence is a characteristic of most legitimate plain 
view seizures, it is not a necessary condition.”

Case Significance: This case does away with the 
requirement that for plain view to apply, the dis-
covery of the evidence must be purely accidental. 
The police officer in this case knew that the evi-
dence was there. It was, in fact, described in the 
officer’s affidavit, but for some reason the warrant 
issued by the magistrate only authorized a search 
for the proceeds. The Court said that the seizure 
was valid, nonetheless, for the  following reasons:

 1. “The items seized from petitioner’s home 
were discovered during a lawful search 
authorized by a valid warrant.”

 2. “When they were discovered, it was imme-
diately apparent to the officer that they 
 constituted incriminating evidence.”

 3. “The officer had probable cause, not only 
to obtain a warrant to search for the stolen 
property, but also to believe that the weap-
ons and handguns had been used in the 
crime he was investigating.”

 4. “The search was authorized by the warrant.”

Excerpts from the Decision: Justice Stewart 
[in Coolidge v. New Hampshire, 403 U.S. 443 
(1979)] concluded that the inadvertence require-
ment was necessary to avoid a violation of the 
express constitutional requirement that a valid 
warrant must particularly describe the things to 
be seized. He explained: “The rationale of the 
exception to the warrant requirement, as just 
stated, is that a plain view seizure will not turn 
an initially valid (and therefore limited) search 
into a ‘general’ one, while the inconvenience 
of procuring a warrant to cover an inadvertent 
discovery is great. But where the discovery is 
anticipated, where the police know in advance 
the location of the evidence and intend to seize 
it, the situation is altogether  different. The 
requirement of a warrant to seize imposes no 
 inconvenience whatever, or at least none which is 
constitutionally cognizable in a legal system that 
regards warrantless searches as ‘per se unreason-
able’ in the absence of ‘exigent circumstances.’ ”

We find two flaws in this reasoning. First, 
evenhanded law enforcement is best achieved 
by the application of objective standards of 
 conduct, rather than standards that depend 
upon the subjective state of mind of the offi-
cer. The fact that an officer is interested in an 
item of evidence and fully expects to find it 
in the course of a search should not invalidate 
its seizure if the search is confined in area and 
duration by the terms of a warrant or a valid 
exception to the warrant requirement. If the 
officer has knowledge approaching certainty 
that the item will be found, we see no rea-
son why he or she would deliberately omit a 
 particular description of the items to be seized 

Horton v. California, 

496 U.S. 128 (1990)
C A S E 
BRIEF

continued
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PLAIN VIEW AND OPEN SPACES

Plain view usually applies when the officer is within an enclosed space (such as a house, 
an apartment, or an office)—hence, the concept used by some courts of a “prior valid 
intrusion into a constitutionally protected area.” It also applies when the officer is out 
in the open, such as out on the street on patrol. In open spaces, however, a distinction 
must be made between seeing and seizing. For example, suppose that, while walking 
around an apartment complex, an officer sees illegal weapons through a window. 
This is also plain view. The difference between this scenario and one in which the 
officer is in the apartment itself is that here the officer cannot make an entry into the 
apartment to seize the items without a warrant unless he or she obtains consent or 
establishes exigent circumstances.

When the officer is in an enclosed space (such as a house or apartment), seizing 
automatically follows seeing as a matter of natural sequence. By contrast, when an entry 
is needed, seeing and seizing become two separate acts because of the need for a legal 
entry. In the absence of consent or exigent circumstances, the officer needs a warrant 
if he or she must make some form of entry before seizing the item. An exigent circum-
stance would exist, for example, if the officer could establish that the evidence would 
most likely no longer be available unless immediate action were taken. Without an 
exigent circumstance, the officer must obtain a warrant.

Plain view also applies to items seen from outside fences or enclosures. For exam-
ple, suppose an officer on patrol sees pots of marijuana inside a fenced yard. This falls 
under plain view, but the officer needs a warrant to enter the fenced yard to seize the 
marijuana.

PLAIN VIEW AND MOTOR VEHICLES

Plain view also applies to motor vehicles. For example, suppose that, while out on 
patrol, Officer Y observes a car parked on the street, looks at the front seat, and 
sees drugs and drug paraphernalia. This scenario falls under plain view. Whether 
Officer Y can seize these items without a warrant, however, is not clear, particu-
larly if the vehicle is closed and locked. This is different from the usual plain view 
situation, in which seeing immediately leads to seizing because no further entry is 

from the application of a search warrant. Spec-
ification of the additional item could only 
permit the officer to expand the scope of the 
search. On the other hand, if he or she has a 
valid warrant to search for one item and merely 
a suspicion concerning the second, whether or 
not it amounts to probable cause, we fail to see 
why that suspicion should immunize the second 
item from seizure if it is found during a lawful 
search for the first.

Second, the suggestion that the inadvertence 
requirement is necessary to prevent the police 
from conducting general searches, or from con-
verting specific warrants into general warrants, 
is not persuasive because that interest is already 
served by the requirements that no warrant issue 
unless it “particularly describes the place to be 
searched and the persons or things to be seized,” 
and that a warrantless search be circumscribed 
by the exigencies which justify its initiation. 
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necessary. The Supreme Court has not addressed this issue. In view of this uncer-
tainty, the better practice is for Officer Y to obtain a warrant to gain entry to the 
vehicle, unless entry could be made without using force (as when Officer Y obtains 
possession of the key), consent were given, or exigent circumstances were present 
that would justify  immediate entry.

PLAIN VIEW AND MECHANICAL DEVICES

The use of mechanical devices by the police does not affect the applicability of 
the plain view doctrine. For example, the use of a flashlight by an officer to look 
into the inside of a car at night does not constitute a search under the Fourth 
Amendment. Evidence that would not have been discovered and seized without the 
use of a  flashlight is nonetheless admissible in court (Texas v. Brown, 460 U.S. 730 
[1983]). The same is true for the use of binoculars. In United States v. Knotts, 460 
U.S. 276 (1983), the police use of a beeper (electronic tracking device) to monitor 
the  whereabouts of a person traveling in a car on public highways did not turn the 
 surveillance into a search. Such monitoring on a public highway was considered by 
the Court to fall under the plain view doctrine.

The officer does not need to be standing upright for plain view to apply. For 
example, in the Brown case, the police officer who legally stopped the automobile 
bent down so that he could see what was inside the car. The Court said that the fact 
that the officer got into an unusual position to see the contents of the vehicle did not 
prevent the plain view doctrine from applying.

PLAIN VIEW AND OPEN VIEW COMPARED

Some lower courts distinguish between plain view and open view. They apply plain 
view to cases in which the officer has made a “prior valid intrusion into a constitu-
tionally protected area” (meaning when the officer is inside an enclosed space, such 
as a house or an apartment) and apply the term open view to instances when the 
officer is out in open space (such as the street) but sees an item within an enclosed 
area (State v. Stachler, 570 P.2d 1323 [1977]). The Supreme Court, however, has not 
made this distinction, so the discussion of plain view in this text includes the concept 
of open view.

PLAIN VIEW AND PLAIN TOUCH COMPARED

As discussed in Chapter 3, probable cause is usually established through the use of the 
officer’s five senses—sight, touch, smell, hearing, and taste. Plain view refers to the 
sense of sight, which is the most common way probable cause is established.

Does a similar doctrine apply to the sense of touch? Although not as well known 
or as extensively developed in case law as plain view, recent Court decisions have 
reaffirmed the existence of the plain touch (some call it “plain feel”) doctrine. 
This doctrine holds that if an officer touches or feels something that is immediately 
 identifiable as seizable, the object can be seized as long as such knowledge amounts to 
probable cause. The most recent Court case on plain touch is Minnesota v. Dickerson, 
508 U.S. 366 (1993), discussed in Chapter 5 in the context of stop and frisk. The 
Court in Dickerson excluded the evidence obtained, because the officer went beyond 

United States v. Knotts 
(1983)

State v. Stachler (1977)

Minnesota v. Dickerson 
(1993)
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A PRIVATE POKER GAME OVERHEARD

what is allowable in a pat-down frisk when he proceeded to “squeeze, slide, and 
manipulate” the item he felt in the suspect’s jacket and which he admitted was not a 
dangerous weapon.

The Court, however, refused to go along with the Minnesota Supreme Court’s 
rejection of the doctrine of plain touch, saying that “the very premise of Terry [Terry v. 
Ohio, 392 U.S. l (1968)], after all, is that officers will be able to detect the presence 
of weapons through the sense of touch,” and further added: “We think this doctrine 
[referring to plain view] has an obvious application by analogy to cases in which an 
officer discovers contraband through the sense of touch during an otherwise lawful 
search.” The Court then concluded that, “If a police officer lawfully pats down a 
suspect’s outer clothing and feels an object whose contour or mass makes its identity 

Terry v. Ohio (1968)

Officer Raffe is assigned to foot patrol in the 
tourist area of a gambling town, which includes 
a significant number of one-story motels. Room 
entry doors are typically directly off the parking 
lot. Motorists can pull in, park directly in front 
of their room, and enter it without having to pass 
through a main lobby or other common interior 
hallway. This beat has a transient population of 
visiting gamblers and an unusually high incidence 
of break-ins.

Officer Raffe regularly patrols this beat. He 
often walks along the motel parking lots and in 
front of the motel room doors to check for  
break-ins. While walking along the pathway in 
front of the Tropical Sunset Motel, Officer Raffe 
stops in front of room #112, where he overhears 
what he believes to be a poker game. He draws 
this conclusion based on some of the card- playing 
terminology he hears; but he cannot actually see 
any activity as the room’s drapes and shades are 
all drawn. He also hears the sound of “poker 
chips” being tossed on a table.

Private gambling is illegal in Officer Raffe’s 
state, where licensed gambling is regulated by state 
law. Officer Raffe summons a fellow officer to the 
Tropical Sunset Motel to assist with the inves-
tigation into suspected illegal gambling. Officer 
Bilson arrives on the scene and listens to the 
 activity in room #112. He concurs with Raffe, and 

together they are convinced that there is an illegal 
high-stakes poker game going on in room #112.

Officer Raffe walks up to the room’s door 
and tests the door handle to see if the door is 
locked. To his surprise, the door is unlocked. 
Officers Raffe and Bilson twist the door handle 
and enter room #112. Together they arrest four 
males for illegal gambling. They seize $32,000 
in cash ($7,800 of which was the “pot” in the 
middle of the table), an electronic cash-counting 
machine, and approximately 1,000 colored clay 
poker chips.

 1. Were the officers’ actions valid under the plain 
view doctrine?

 2. If your answer to question 1 is no, what alter-
native actions should the officers have taken so 
that the evidence could be admissible in court—
under plain view or any other legal justification?

 3. If Officers Raffe and Bilson both have exten-
sive experience conducting gambling investiga-
tions, and the sounds that they heard coming 
from the room were consistent with gambling 
 activity, would their actions be valid under 
plain view, or would their experience not make 
any  difference? Explain.

 4. If your answer to question 3 is no, would the 
 evidence be admissible at all in court? If yes, 
under what legal justification?

InAction
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immediately apparent, there has been no invasion of the suspect’s privacy beyond that 
already authorized by the officer’s search for weapons; if the object is contraband, its 
warrantless seizure would be justified by the same practical considerations that inhere 
in the plain-view context.”

The Court in Dickerson would probably have held the evidence admissible if the 
officer had testified that during the pat-down he touched something that, although 
not a weapon, he knew from his background and experience and the totality of 
circumstances was contraband. That would have been a clear case of plain feel  leading 
to probable cause.

PLAIN VIEW AND PLAIN ODOR COMPARED

Emanuel and Knowles maintain that the plain view doctrine also applies to plain 
odor. According to the plain odor doctrine, if an officer smells something that is 
immediately recognizable as seizable, that object can be seized as long as that knowl-
edge amounts to probable cause. These writers cite the case of United States v. Johns, 
469 U.S. 478 (1985), in which the Court said that “whether defendant ever had a 
privacy interest in the packages reeking of marijuana is debatable.”2

This issue has not been directly addressed by the Court; most plain view cases 
involve the sense of sight and, more recently, the sense of touch. In the absence 
of any definitive pronouncement from the Court, it is better to limit the “plain” 
doctrine, for now, to the twin senses of sight and touch. Note, however, that the 
sense of smell is one of the senses that can establish probable cause. Plain odor, 
however, has not been clearly established thus far as a legal doctrine by Court 
decisions.

THE OPEN FIELDS DOCTRINE

In this section, we define the open fields doctrine, identify areas not included in this 
doctrine, define and discuss curtilage, examine the significance of Oliver v. United 
States (1984) in expanding the open fields doctrine, look at the impact of sense-
enhancement technology and beepers (electronic tracking devices) on this doctrine, 
and then compare the open fields and plain view doctrines.

THE OPEN FIELDS DOCTRINE DEFINED

The open fields doctrine states that items in open fields are not protected by the 
Fourth Amendment’s guarantee against unreasonable searches and seizures, so 
they can properly be taken by an officer without a warrant or probable cause. The 
Fourth Amendment protects only “houses, papers, and effects” against unreasonable 
searches and seizures. Open fields do not come under “houses, papers, and effects,” 
so the constitutional protection does not apply. In the words of Justice Oliver 
Wendell Holmes, “The special protection accorded by the Fourth Amendment to 
the  people in their persons, houses, papers, and effects is not extended to the open 
fields” (Hester v. United States, 265 U.S. 57 [1924]).

United States v. Johns 
(1985)

Hester v. United States 
(1924)
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AREAS NOT INCLUDED IN OPEN FIELDS

Certain areas come under the protection of the Fourth Amendment and therefore 
cannot be classified as open fields. These areas include houses.

Courts have interpreted the term houses under the Fourth Amendment broadly, 
applying it to homes (owned, rented, or leased), apartments, hotel or motel  rooms, 
hospital rooms, and even sections not generally open to the public in places of 
 business. Black’s Law Dictionary defines a house as a “structure that serves as living 
 quarters for one or more persons or families.”3 Under this definition, a homeless per-
son can have a “house” that is protected against unreasonable searches and seizures as 
long as whatever shelter there is has a reasonable expectation of privacy.

CURTILAGE

Curtilage is “the area to which extends the intimate activity associated with the 
‘ sanctity of a man’s home, and the privacies of life’ ” (Boyd v. United States, 116 U.S. 
616 [1886]). In general, “curtilage has been held to include all buildings in close prox-
imity to a dwelling, which are continually used for carrying on domestic employment; 
or such place as is necessary and convenient to a dwelling and is habitually used for fam-
ily purposes” (United States v. Potts, 297 F.2d 68 [6th Cir. 1961]). Curtilage is consid-
ered a part of the building and is therefore protected against unreasonable searches and 
seizures. Officers need a warrant and probable cause to seize items in the curtilage.

Curtilage may encompass a variety of places, including the following:

Residential yards. ■  Courts disagree on whether yards are part of the curtilage. If mem-
bers of the public have access to the yard at any time, it is probably not curtilage. 
But if only members of the family have access to it, it may be part of the curtilage.
Fenced areas. ■  A fence around a house makes the immediate environs within that 
fence a part of the curtilage, because the owner clearly intended that area to be 
private and not open to the general public.
Apartment houses. ■  Areas of an apartment building that are used in common 
by all tenants are not considered part of any tenant’s curtilage. However, if 
the apartment building is of limited size (such as a four-unit building), and 
each apartment has its own backyard or front yard that is not accessible to the 
 general public, such areas would be part of the curtilage.

Boyd v. United States 
(1886)

United States v. Potts 
(6th Cir. 1961)

“A piece of ground commonly used with the 
dwelling house. A small piece of land, not 
 necessarily enclosed, around the dwelling house, 
and generally includes the buildings used for 
domestic purposes in the conduct of family 
affairs. A courtyard or the space of ground adjoin-
ing the dwelling house necessary and convenient 

and habitually used for family purposes and the 
 carrying on of domestic employments. A piece of 
ground within the common enclosure belonging 
to a dwelling house, and enjoyed with it, for its 
more convenient occupation.”

SOURCE Black’s Law Dictionary, 5th ed. (St. Paul, MN: West, 
1979), p. 346.

A COMPREHENSIVE DEFINITION OF CURTILAGEH I G H
L I G H T
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Barns and other outbuildings. ■  Outbuildings are usually considered part of the 
curtilage if they are used extensively by the family, are enclosed by a fence, or 
are close to the house. The farther such buildings are from the house, the less 
likely it is that they will be considered part of the curtilage.
Garages. ■  Garages are usually considered part of the curtilage unless they are far 
from the house and seldom used.

Open field begins where curtilage ends. Fourth Amendment protection applies only 
to the home and the curtilage, not to open fields (see Figure 9.1).

Next, we will look at the case that defined the test to determine curtilage, and the 
case that determined whether evidence gathered from aerial surveillance of curtilage 
was admissible.

The Test to Determine Curtilage: United States v. Dunn How is cur-
tilage determined? The Court ruled in United States v. Dunn, 480 U.S. 294 (1987), 
that determining whether an area is considered a part of the curtilage and therefore 
covered by Fourth Amendment protections rests on four factors:

1. The proximity of the area to the home
2. Whether the area is in an enclosure surrounding the home
3. The nature and uses of the area
4. The steps taken to conceal the area from public view

The Court quickly added this caution, however:

We do not suggest that combining these factors produces a finely tuned 
formula that, when mechanically applied, yields a “correct” answer to all 
extent-of- curtilage questions. Rather, these factors are useful analytical tools 
only to the degree that, in any given case, they bear upon the centrally 
relevant  consideration—whether the area in question is so intimately tied 
to the home itself that it should be placed under the “umbrella” of Fourth 
Amendment protection.

Applying these factors in Dunn, the Court concluded that the barn in this 
case could not be considered part of the curtilage. In Dunn, after learning that a 
 codefendant had purchased large quantities of chemicals and equipment used in 
the manufacture of controlled substances, drug agents obtained a warrant to place 
an  electronic tracking device, or beeper, in some of the equipment. The beeper 
 ultimately led agents to Dunn’s farm. The farm was encircled by a perimeter fence, 

United States v. Dunn 
(1987)

FIGURE 9.1  ■ The Relationship between Houses, Curtilage, and Open Fields

House Curtilage

Protected by the

Fourth Amendment
Not protected by the Fourth Amendment

Open field
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with  several interior fences of the type used to hold livestock. Without a warrant, 
officers entered the premises over the perimeter fence, interior fences, and a wooden 
fence that encircled a barn, approximately 50 yards from the respondent’s home. 
En route to the barn, the officers crossed two barbwire fences and one wooden 
fence. Without entering the barn, the officers stood at a locked gate and shone a 
flashlight into the barn, where they observed what appeared to be a drug laboratory. 
Officers returned twice the following day to confirm the presence of the  laboratory, 
each time without entering the barn. Based on information gained from these 
observations, officers obtained a search warrant and seized incriminating evidence 
from the barn.

Dunn was convicted of conspiracy to manufacture controlled substances. On 
appeal, he sought exclusion of the evidence, saying that (1) a barn located 60 yards 
from a house and 50 yards from a second fence surrounding the house is part of the 
curtilage and therefore could not be searched without a warrant, and (2) the officers 
committed trespass en route to the barn. The Court disagreed, saying that, judged 
in terms of the four tests (enumerated previously), this particular barn could not be 
considered a part of the curtilage, despite the presence of three fences.

The Court added that the concept of physical trespass is no longer the test that 
determines whether the Fourth Amendment applies. Instead, the test is whether there 
exists a reasonable expectation of privacy that deserves protection. In this case, despite 
the presence of fences, there was none. But the Court added that, although the barn 
itself was part of the open field, the inside of the barn was protected by the Fourth 
Amendment, and so a warrant was needed for a lawful entry.4

The good news about Dunn is that for the first time the Court laid out the tests 
lower courts should use to determine whether a barn, building, garage, or the like 
is part of the curtilage. The bad news is that these factors are difficult for trial courts 
to apply with precision. Given the existing tests, what is curtilage to one court may 
not be curtilage to another. Nonetheless, they are an improvement over the complete 
absence of a standard, under which the lower courts decided cases prior to Dunn.

Aerial Surveillance of Curtilage The fact that a space is part of a home’s 
curtilage does not mean it is automatically entitled to constitutional protection 
against any and all intrusions. In California v. Ciraolo, 476 U.S. 207 (1986), the 
Court decided that the constitutional protection against unreasonable search and 
seizure is not violated by the naked-eye aerial observation by the police of a suspect’s 
backyard, which admittedly is a part of the curtilage.

In this case, police in Santa Clara, California, received an anonymous phone tip 
that marijuana was being grown in Ciraolo’s backyard. The backyard was shielded 
from public view by a 6-foot-high outer fence and a 10-foot-high inner fence 
 completely enclosing the yard. On the basis of the tip, officers trained in marijuana 
identification obtained a private airplane and flew over the suspect’s house at an 
altitude of 1,000 feet. They readily identified the plants growing in the yard as mari-
juana. A search warrant was obtained on the basis of the naked-eye observation by 
one of the officers, supported by a photograph of the surrounding area taken from the 
airplane. Officers executed the warrant and seized the marijuana plants. In a motion 
to suppress the evidence, the defendant alleged that the warrantless aerial observation 
of the yard violated the Fourth Amendment.

California v. Ciraolo 
(1986)
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The Court rejected Ciraolo’s contention, saying that no Fourth Amendment 
right was violated. The Court admitted that he “took normal precautions to maintain 
his privacy” by erecting the fence, but added:

The area is within the curtilage and does not itself bar all police observation. 
The Fourth Amendment protection of the home has never been extended 
to require law enforcement officers to shield their eyes when passing by a 
home on public thoroughfares. Nor does the mere fact that an individual 
has taken measures to restrict some views of his activities preclude an officer’s 
 observations from a public vantage point where he has a right to be and 
which  renders the activities clearly visible. . . . The observations by Officers 
Shutz and Rodriguez in this case took place within public navigable  airspace, 
in a physically nonintrusive manner; from this point they were able to 
observe plants readily discernible to the naked eye as marijuana. . . . On this 
record, we readily conclude that respondent’s expectation that his garden was 
 protected from such observation is unreasonable and is not an expectation 
that society is prepared to honor.

In the Ciraolo case, the private airplane flew over the suspect’s house at an  altitude 
of 1,000 feet to make the observations. Suppose the flight had been made by the police 
in a helicopter at a height of 400 feet. Would the evidence still have been admissible? 
In Florida v. Riley, 488 U.S. 445 (1989), the Court answered yes, saying that, as long 
as the police are flying at an altitude at which Federal Aviation Administration (FAA) 
regulations allow members of the public to fly (the FAA sets no minimum flying alti-
tude for helicopters), such aerial observation is valid because, in the absence of FAA 
prohibitions, the homeowner would have no reasonable  expectation of privacy from 
such flights. Note, however, that these cases involved mere “looking” or “peering,” 
but not entering, so the degree of intrusion was minimal.

A BROADER MEANING OF OPEN FIELDS

In a 1984 decision, Oliver v. United States, 466 U.S. 170 (1984), the Supreme Court 
gave the open fields doctrine a broader meaning. In that case, the Court said that 
it is legal for the police to enter and search unoccupied or underdeveloped areas 
outside the curtilage without either a warrant or probable cause, as long as the place 
comes under the category of “fields,” even if the police had to pass a locked gate and 
a “No Trespassing” sign. The field in this case was secluded and not visible from 
any point of public access. The Court defined the term open fields to include “any 
unoccupied or underdeveloped area outside the curtilage”—a definition sufficiently 
broad to include the heavily wooded area where the defendant’s marijuana crop was 
discovered by the police.

The significance of Oliver is that it reaffirms the doctrine that the “reasonable 
expectation of privacy” standard in Fourth Amendment cases does not apply when 
the property involved is an open field. The Court stressed that steps taken to protect 
privacy—such as planting the marijuana on secluded land, erecting a locked gate 
(but with a footpath along one side), and posting “No Trespassing” signs around 
the property—do not necessarily establish any reasonable expectation of privacy. 
The test, according to the Court, is not whether the individual chooses to conceal 
 assertedly “private activity, but whether the government’s intrusion infringes upon 

Florida v. Riley (1989)

Oliver v. United States 
(1984)
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the personal and societal values protected by the Fourth Amendment.” The fact that 
the government’s intrusion upon an open field (as in this case) is a trespass according 
to common law does not make it a “search” in the constitutional sense, so the Fourth 
Amendment does not apply.

The Oliver case involved a warrantless observation of a marijuana patch located 
more than a mile from Oliver’s house. The Dunn case involved the warrantless obser-
vation of a barn located just 60 yards from a house and 50 yards from a wooden fence 
that, in turn, was within a bigger perimeter fence. In both cases, the Court concluded 
that neither property could be considered a part of the curtilage and therefore became 
open field.

The Dunn, Ciraolo, and Oliver cases all tell us that the concept of curtilage has 
become restricted and that of open field has been significantly expanded by the Court, 
thus giving law enforcement officials greater leeway in search and seizure cases. The 
relationship among houses and buildings, curtilage, and open fields may generally 
be stated as follows: Houses and buildings are the most protected, then comes curti-
lage, and then come open fields. Houses, buildings, and curtilage are protected by the 
Fourth Amendment; open fields are not. (Read the Case Brief to learn more about 
the Oliver case.)

OPEN FIELDS AND SENSEENHANCEMENT TECHNOLOGY

In Kyllo v. United States, 533 U.S. 27 (2001), the Court held that using a  technological 
device to explore the details of a home that would previously have been  unknowable 
without physical intrusion is a search and is presumptively unreasonable without a 
warrant.

In Kyllo, officers suspected Kyllo of growing marijuana in his home. They used 
a thermal imaging device from across the street (therefore an open field) to examine 
the heat radiating from his house. The scan showed that the roof over the garage 

Kyllo v. United States 
(2001)

Definition. Items in open fields are not protected by 
the Fourth Amendment guarantee against unrea-
sonable searches and seizures, so they can be seized 
by an officer without a warrant or probable cause.
Key Court decision. “[O]pen fields do not provide 
the setting for those intimate activities that the 
Amendment is intended to shelter from govern-
ment interference or surveillance. There is no 
societal interest in protecting the privacy of those 
activities, such as the cultivation of crops, that 
occur in open fields” (Oliver v. United States, 466 
U.S. 170 [1967]).

Curtilage. “The area to which extends the intimate 
activity associated with the ‘sanctity of a man’s 
home, and the privacies of life’ ” (Boyd v. United 
States, 116 U.S. 616 [1886]).
Test to determine curtilage. If a person has a rea-
sonable expectation of privacy in a place, it is part 
of the curtilage and is protected by the Fourth 
Amendment.
Applications. Aerial surveillance of curtilage 
is valid. Also, an area may be an open field 
despite the presence of a locked gate and a “No 
Trespassing” sign.

OPEN FIELDSH I G H
L I G H T
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and a side wall of the house were relatively hot compared to the rest of his house and 
substantially hotter than neighboring homes. Based on this information, on utility 
bills, and on tips from informants, the officers obtained a search warrant for Kyllo’s 
home. The search revealed more than 100 marijuana plants. Appealing his conviction, 
Kyllo argued that what the police did without a warrant constituted an illegal search 
of his home. The federal prosecutor argued that thermal imaging does not constitute 
a search because (1) it detects “only heat radiating from the external surface of the 
house” and therefore there was no entry, and (2) it did not detect private activities 
occurring in private areas because “everything that was detected was on the outside.”

THE LEADING CASE ON “OPEN FIELDS”

Facts: Acting on reports that marijuana was 
grown on the petitioner’s farm, but without 
a search warrant, probable cause, or exigent 
circumstances, police officers went to a farm 
to investigate. They drove past Oliver’s house 
to a locked gate with a “No Trespassing” sign 
but with a footpath around one side. Officers 
followed the footpath around the gate and 
found a field of marijuana more than a mile 
from Oliver’s house. He was charged with 
and convicted of manufacturing a controlled 
substance.

Issue or Issues: Is a place that is posted with a 
“No Trespassing sign,” has a locked gate (with 
a footpath around it), and is located more than 
a mile from the owner’s house considered an open 
field? Yes.

Holding: A place where the property owner posts 
a “No Trespassing” sign that has a locked gate 
but with a footpath around it, located more than 
a mile from the house, has no reasonable expec-
tation of privacy and is considered an open field. 
Therefore, it is legal for the police to enter that 
area without a warrant or probable cause, because 
it is unprotected by the Fourth Amendment.

Case Significance: This case makes clear that 
the reasonable expectation of privacy doctrine 
does not apply when the property involved is 
an open field. The Court defines what areas 
enjoy the protection extended by the  reasonable 

 expectation of privacy doctrine. The Court 
stressed that steps taken to protect privacy—
such as planting marijuana on secluded land, 
erecting a locked gate (but with a footpath 
along one side), and posting “No Trespassing” 
signs around the property—do not establish 
any reasonable expectation of privacy, so the 
property comes under open fields. Therefore, 
the police could enter the property without a 
warrant or probable cause. The test to determine 
whether the property comes under a reasonable 
expectation of privacy or is considered an open 
field is not whether the individual chooses to 
conceal assertedly “private activity, but whether 
the  government’s intrusion infringes upon the 
 personal and societal values protected by the 
Fourth Amendment.”

Excerpts from the Decision: No single factor 
determines whether an individual legitimately 
may claim under the Fourth Amendment that a 
place should be free of government intrusion not 
authorized by warrant. . . . In assessing the degree 
to which a search infringes upon individual pri-
vacy, the Court has given weight to such factors 
as the intention of the Framers of the Fourth 
Amendment . . . the uses to which the individual 
has put a location . . . and our societal under-
standing that certain areas deserve the most scru-
pulous protection from government invasion.

In this light, the rule of Hester v. United 
States [265 U.S. 57 (1924)] that we reaffirm 

Oliver v. United States, 

466 U.S. 170 (1984)
C A S E 
BRIEF

continued
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The Court disagreed, saying that the Fourth Amendment draws “a firm line at 
the entrance of the house.” The Court said further:

The very core of the Fourth Amendment stands the right of a man to retreat 
into his own home and there be free from unreasonable  governmental 
 intrusions. With few exceptions, the question whether a warrantless search 
of a home is reasonable and hence constitutional must be answered no. . . . 
We think that obtaining by sense-enhancement technology any  information 
regarding the interior of the home that could not otherwise have been 
obtained without physical intrusion into a constitutionally protected area 
constitutes a search, at least where (as here) the technology in question is 
not in general public use. . . . On the basis of this criterion, the information 
obtained by the thermal images in this case was the product of a search.

The significance of Kyllo for the open fields doctrine is that the use of electronic 
devices from an open field may constitute a violation of the Fourth Amendment 
if such use obtains information that would not otherwise be obtainable from the 
open field alone. The use of thermal imaging in Kyllo was deemed by the Court as 
equivalent to physical intrusion into a home, although through the use of sense-
 enhancing technology. Nonetheless, this constitutes physical entry and is prohibited 
by the Fourth Amendment.

OPEN FIELDS AND PLAIN VIEW COMPARED

Open fields and items in plain view are similar in that neither is protected by the 
Fourth Amendment; there is no need for a search warrant or probable cause to obtain 
the item. The differences between open fields and items in plain view before the law 
are summarized in the following list:

today, may be understood as providing that an 
individual may not legitimately demand privacy 
for activities conducted out of doors in fields, 
except in the area immediately surrounding the 
home. . . . This rule is true to the conception 
of the right to privacy embodied in the Fourth 
Amendment. The Amendment reflects the 
 recognition of the Founders that certain enclaves 
should be free from arbitrary  government 
 interference. For example, the Court since 

the enactment of the Fourth Amendment has 
stressed “the overriding respect for the  sanctity 
of the home that has been embedded in our 
 traditions since the origins of the republic.”

We concluded, from the text of the Fourth 
Amendment and from the historical and con-
temporary understanding of its purposes, that 
an individual has no legitimate expectation that 
open fields will remain free from warrantless 
intrusion by government officers.

Open Fields Plain View

Seizable item is not in a house, 
dwelling, or curtilage.

Seizable item usually is in a house, 
dwelling, or curtilage.

Items hidden from view may be 
seized.

Only items not hidden from view 
may be seized.
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ABANDONMENT

Items that are abandoned are not protected by the Fourth Amendment. This section 
defines abandonment and then looks at the factors that determine whether an item 
has been abandoned, when motor vehicles may be declared abandoned, and how 
police actions affect abandonment issues; it concludes with a comparison between 
abandonment and the plain view doctrine.

ABANDONMENT DEFINED

Abandonment is defined as the giving up of a thing or item absolutely, without 
limitation as to any particular person or purpose. Abandonment implies giving up 
possession, ownership, or any reasonable expectation of privacy. Abandoned property 
is not protected by the Fourth Amendment guarantee against unreasonable searches 
and seizures, so it may be seized without a warrant or probable cause. For example, if 
a car is left in a public parking lot for so long that it is reasonable to assume that the 
car has been abandoned, the police may seize the car without a warrant.

Abandoned property does not belong to anyone, because the owner has given it 
up—in some cases involuntarily (such as when items are thrown out of a house or car 
for fear of discovery by the police). Persons who find such property, including the 
police, may therefore keep it and introduce it as evidence in a criminal proceeding. For 
example, suppose the police approach a group of juveniles in an apartment complex 
parking lot to quiet them down because of complaints from nearby residents. One of 
the juveniles throws away an envelope, which is retrieved by the police and later ascer-
tained to contain drugs. The recovery is legal, and the evidence is usable in court.

GUIDELINES FOR WHEN ITEMS ARE CONSIDERED ABANDONED

Abandonment is frequently difficult to determine, but the two basic guidelines are 
(1) where the property is left and (2) the intent to abandon the property.

Where the Property Is Left This section looks at whether property left in an 
open field, public place, or private premises is abandoned. It also considers the issue 
of whether trash should be considered abandoned.

Property left in an open field or public place Property discarded or thrown 
away in an open field or public place is considered abandoned. For example, drugs 
discarded by a suspect at an airport restroom when she realizes she is under surveil-
lance, or drugs thrown by the suspect from a speeding car when he realizes that the 
police are closing in, would be considered abandoned.

Awareness of the item may be through 
the sense of sight, hearing, smell, 
touch, or taste.

Awareness of the item must be 
through the sense of sight.

The item must be in an open space. The item may be in an enclosed or 
open space.
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Property left on private premises Property may sometimes be considered aban-
doned on private premises if circumstances indicate that the occupant has left the 
premises. For example, if a suspect pays his bill and checks out of a hotel room, items 
left behind that are of no apparent value but that the police can use as evidence—such 
as photographs or newspaper clippings—are considered abandoned property and may 
be seized by the police.

If the occupant has not left the premises, there is no abandonment. For example, 
suppose that, while “looking around” the house after receiving valid consent, the 
police see the occupant grab a package containing marijuana from the kitchen table 
and throw it into the bedroom. That package might be seized by the police, but not 
under the abandonment doctrine, because the property is still in the house and the 
occupant has not left the premises. However, the seizure might still be justified under 
probable cause and exigent circumstance.

Is trash or garbage abandoned? The Court decided in California v. Greenwood, 
486 U.S. 35 (1988), that garbage left outside the curtilage of a home for regular col-
lection is considered abandoned and therefore may be seized by the police without a 
warrant. In this case, the Court said that “having deposited their garbage in an area 
particularly suited for public inspection . . . [the  owners] could have no reasonable 
expectation of privacy in the inculpatory items that they  discarded” (here, items indi-
cating narcotics use). There is no Fourth Amendment protection if trash is left in an 
area accessible to the public, so no warrant or probable cause is needed. By contrast, 
leaving trash in the curtilage of a home (not accessible to the public but where trash 
collectors are allowed to enter) or on one’s own property would not be considered 
abandonment, so Fourth Amendment protections would apply.

This means that the police would need a warrant to enter the premises and 
retrieve that trash. May trash obtained by trash collectors be legally turned over to the 
police? Once trash is gathered by trash collectors, it loses its reasonable expectation of 
privacy even if obtained inside a curtilage. It may therefore be voluntarily turned over 
to the police by trash collectors. Problems may arise, however, if this is done at the 
request of the police. In these cases, trash collectors may be seen as acting as agents 
of the police and doing something the police cannot legally do. Court decisions have 
not addressed this issue authoritatively, so police officers are cautioned to seek advice 
from legal counsel before resorting to this course of action.

California v. Greenwood 
(1988)

“[A] person does not retain a reasonable expecta-
tion of privacy in trash once it leaves the curtilage. 
A trash collector who enters the curtilage to col-
lect trash subsequently turned over to police is 
considered a private actor for Fourth Amendment 
purposes when acting in the scope of a routine 
trash collection.

“Law enforcement officers who request 
 assistance from trash collectors should ensure 
that they do nothing that exceeds the routine 
 performance of their duties.”

SOURCE Thomas V. Kukura, “Trash, Inspections, and the Fourth 
Amendment,” FBI Law Enforcement Bulletin, February 1991, p. 32.

TRASH COLLECTION AND PRIVACYH I G H
L I G H T
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The Intent to Abandon the Property The intent to abandon is  generally 
determined objectively—by what a person does. Throwing items away in a  public place 
shows an intent to abandon; denial of ownership when questioned also  constitutes 
abandonment. For example, suppose that, when questioned by the police, a suspect 
denies that the confiscated wallet belongs to him. If, in fact, the suspect owns that wal-
let, it may now be considered abandoned. Failure to claim something over a long period 
of time also indicates abandonment; the longer the period, the clearer the intent. But 
the prosecution must prove that there was, in fact, an intent to abandon the item.

ABANDONMENT OF MOTOR VEHICLES

An article in the FBI Law Enforcement Bulletin sheds light on the issue of motor 
 vehicle abandonment. The writer, John Gales Sauls, states that courts consider 
“somewhat different” factors in determining whether a vehicle has been abandoned. 
He identifies four key factors5:

1. “Flight from the vehicle by the person in an apparent effort to avoid 
apprehension by law enforcement.” Quoting a lower court decision, 
Sauls writes, “When Tate fled the scene of the murder, leaving the van 
unoccupied and unlocked, he abandoned his expectation of privacy in 
the van and its contents.”

2. “Where, and for how long, a vehicle is left unattended.” Sauls writes 
that “a person who leaves a car in a traveled lane of a busy highway 
should expect the police to remove the car with some promptness[;] 
the more difficult abandonment question is presented when a person 
parks a vehicle lawfully. Unless other factors are present, such as flight, 
abandonment is only found in such cases where the vehicle is parked on 
someone else’s property either without authorization or for a period of 
time that exceeds the permission granted.”

3. “The condition in which the vehicle is left unattended.” Quoting a lower 
court decision, Sauls writes, “One who chooses to leave luggage in an 
unlocked, burned-out automobile at the side of a highway in the country 
can fairly be thought to have a much lower expectation of privacy.”

4. “Denial, by a person who is present, of possession or ownership of the 
vehicle.” Sauls gives the example of the case of three men who, when 
approached by customs agents after the three had loaded the contents 
of two boxes into the rear of a Chevrolet station wagon, denied any 
knowledge of the station wagon or its cargo (understandably, because 
the agents discovered 30 milligrams of cocaine in the car). The writer 
quotes the Court of Appeals for the Eleventh Circuit, which concluded 
that the defendant “effectively abandoned any Fourth Amendment 
rights he possessed in the station wagon and its contents.”

POLICE ACTIONS AND ABANDONMENT

The police activities that led to the abandonment must be legal, or else the evidence 
obtained is not admissible in court. For example, suppose the police, for no justifiable 
reason, decide to search a pedestrian one evening. Terrified, the pedestrian throws 
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away what turns out to be a bag of cocaine. The cocaine cannot be used in evidence, 
because the abandonment was caused by illegal police conduct. Or suppose police 
officers stop a motor vehicle on the highway for no justifiable reason. Just before the 
vehicle stops, the driver throws away a pistol that is later ascertained to have been a 
weapon used in a robbery. The pistol is not admissible in evidence, because the aban-
donment was caused by illegal police conduct.

ABANDONMENT AND PLAIN VIEW COMPARED

An abandoned item and an item in plain view are similar in that neither is protected 
by the Fourth Amendment; there is no need for a search warrant or probable cause to 
obtain the items. Differences between the two are summarized in the following list:

Abandonment Plain View

Owner or possessor has given up 
possession of item.

Owner or possessor has not given up 
possession of item.

Seized item may be legal or illegal. Seized item must be illegal.
Discovery of item may be through the 
sense of sight, touch, hearing, smell, or 
taste.

Discovery of item must be through 
the sense of sight.

Definition. The giving up of a thing or item 
 absolutely, without limitation as to any particular 
person or purpose.
Factors determining when items are considered 
 abandoned. (1) Property left in an open field or 
public place is abandoned; (2) for property left on 
private premises, it depends on whether the occu-
pant has left the premises; (3) for trash or garbage, 

it depends on where it is left; and (4) intent to 
abandon is determined by what a person does.
Motor vehicles. Abandonment of motor vehicles 
is determined by four key factors: (1) flight from 
the vehicle, (2) where and for how long a vehicle 
is left unattended, (3) the condition in which the 
vehicle is left unattended, and (4) denial of posses-
sion or ownership of the vehicle.

ABANDONMENTH I G H
L I G H T

BORDER SEARCHES

Full Fourth Amendment protections do not apply at immigration borders, particu-
larly right at the point of entry. Searches may be conducted by immigration and 
border agents in the absence of probable cause, reasonable suspicion, or suspicion. 
No amount of certainty is needed in border searches—whether the person searched 
is a noncitizen or a citizen. This is because of a compelling state interest involved in 
stopping illegal immigration and the flow of prohibited goods into the country.

In United States v. Ramsey, 431 U.S. 606 (1977), the Court held that “searches 
made at the border, pursuant to the long-standing right of the sovereign to protect 

United States v. Ramsey 
(1977)
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itself by stopping and examining persons and property crossing into this country, 
are reasonable simply by virtue of the fact that they occur at the border.” Authors 
Steven Emanuel and Steven Knowles note, however, that “where a search requires 
the subject to undress, and particularly where anal and vaginal cavities are examined, 
officials must make a stronger showing of reason to believe that the particular suspect 
in question is concealing smuggled objects.”6

The rules for border stops and searches are governed by immigration laws and 
agency policies, subject to the minimum rights required by the Bill of Rights, particu-
larly as they apply to citizens or valid residents. These rules are currently undergoing 
reexamination as a result of the events of 9/11, which will doubtless lead to further 
tightening of rules on stops, searches, and exclusions. These tightened rules will be chal-
lenged in court, but government regulations will likely prevail as long as they do not 
violate minimum constitutional rights. This section examines the following issues:

Searching vehicles away from the border ■

Stopping vehicles at checkpoints ■

Disassembling the gas tank of a motor vehicle ■

Forced temporary detention of aliens believed to be illegal ■

Factory surveys of aliens ■

Detention of alimentary canal smugglers ■

SEARCHING VEHICLES AWAY FROM THE BORDER

While searches at border crossings are not subject to Fourth Amendment protec-
tion, searches made once the person is inside the U.S. border (called extended border 
searches) are subject to different rules. For example, in Almeida-Sanchez v. United 
States, 413 U.S. 266 (1973), the Court held that the warrantless search of a Mexican 
citizen’s car 25 air miles north of the Mexican border was unconstitutional. In that 
case, the border patrol conducted a warrantless search of the car of a Mexican citizen 
who was a holder of a valid work permit. The search yielded marijuana, which was 
used to convict the petitioner. He appealed, alleging that his constitutional rights were 
violated. The Court agreed, saying that the search was not a border search or the func-
tional equivalent thereof and therefore needed probable cause or a warrant. Distance 
from the border makes a difference in the Fourth Amendment protection given.

Border patrol agents can detain and question the occupants of a car as long as 
they have reasonable suspicion. However, a roving patrol cannot detain persons for 
questioning in an area near the border solely because the occupants of the vehicle 
“looked Mexican” (United States v. Brignoni-Ponce, 422 U.S. 873 [1975]).

In United States v. Brignoni-Ponce, a roving border patrol stopped a vehicle on 
Interstate 5, south of San Clemente, California, and questioned the driver and his 
two passengers about their citizenship. The officers later admitted that the only rea-
son they stopped the vehicle was that its three occupants appeared to be of Mexican 
descent. On interrogation, the officer learned that the passengers were illegal aliens. 
All three were arrested and the driver charged with knowingly transporting illegal 
immigrants. The driver later claimed that the testimonies of the two passengers 
against him were the fruit of an illegal seizure. The Court agreed, saying that stop-
ping a motor vehicle inside the United States solely because the occupants “looked 
Mexican” was unconstitutional.

Almeida-Sanchez v. 
United States (1973)

United States v. Brignoni-
Ponce (1975)
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STOPPING VEHICLES AT FIXED CHECKPOINTS

It is permissible for border officials to stop vehicles at reasonably located, fixed 
checkpoints (such as those set up in the interior) to question occupants of vehicles 
even without reasonable suspicion that the vehicles contain illegal aliens. Moreover, 
no warrant is needed before setting up a checkpoint for immigration purposes 
(United States v. Martinez-Fuerte, 428 U.S. 543 [1976]). Note, however, that stop-
ping vehicles at fixed checkpoints and questioning occupants after the stop (which is 
constitutional) is different from roving border patrols stopping vehicles away from 
the border and questioning occupants without reasonable suspicion (which is uncon-
stitutional). This is because the stopping and questioning at fixed checkpoints are not 
arbitrary, whereas stopping and questioning away from the border without reasonable 
suspicion can be arbitrary and open to abuse.

DISASSEMBLING THE GAS TANK

In a 2004 border case, United States v. Flores-Montano, 541 U.S. 149 (2004), the 
Court held that “the government authority to conduct suspicionless inspections at 
the border includes the authority to remove, disassemble, and reassemble a vehicle’s 
fuel tank.” In that case, Flores-Montano attempted to enter the United States at a 
border crossing. A customs inspector examined the vehicle and asked him to leave it 

United States 
v. Martinez-Fuerte (1976)

United States 
v. Flores-Montano (2004)

A report submitted to Congress by the Con-
gressional Research Service of the Library of 
Congress, has this account of the Minuteman 
Project:

During April 2005, men and women 
from across the country gathered near the 
 border in Arizona to take part in a “citizen 
neighborhood watch” program called the 
“Minuteman Project.” The volunteers are 
supposed to set up observation posts and 
report the movement of illegal aliens to 
the U.S. Border Patrol. According to the 
Project’s website, the volunteers are directed 
“not to engage in argumentative or hostile 
confrontation with any illegal alien.” Leaders 
of the Minuteman Project have stated that 
they plan to continue the project until 
Congress commits to funding the “deploy-
ment of the National Guard or military 
along the border” and to expand the Project 

to Texas, New Mexico, California, Idaho, 
and Michigan.

The report then raises interesting legal issues 
related to the project. First, legal liability issues 
might arise if a volunteer harms another person 
or engages in an unlawful activity. Second, are the 
Minuteman, as private individuals, subject to 
the prohibitions of the Fourth Amendment since 
the Fourth Amendment applies only to conduct 
of government officials? Third, do the Minutemen 
become agents of the government if border patrol 
agents direct them or, in any way, help in what 
they do? Fourth, since they are acting as private 
individuals, are the Minutemen subject to state 
and federal law enforcement rules and regulations? 
What about state provisions on the carrying of 
firearms and citizens’ arrests?

SOURCE Stephen R. Vina, CRS Report for Congress, Protecting Our 
Perimeter: “Border Searches” under the Fourth Amendment, updated 
May 17, 2005, p. CRS-17.

THE MINUTEMAN PROJECT AND LEGAL ISSUESH I G H
L I G H T
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for secondary inspection. At the secondary station, another customs inspector tapped 
on the gas tank and noted it sounded solid. The inspector then asked a mechanic to 
help remove the gas tank. When the inspector opened an access plate underneath the 
putty, he found 37 kilograms of marijuana. Flores-Montano sought suppression of 
the  evidence, claiming that the inspectors did not have reasonable suspicion he was 
engaged in criminal activity and that reasonable suspicion was required to remove a 
gas tank.

The Court disagreed and held the disassembly valid. It reasoned that “on many 
occasions, we have noted that the expectation of privacy is less at the border than it is 
in the interior,” adding that “we have long recognized that automobiles seeking entry 
into this country may be searched.” This case illustrates the extensive power of the 
government in border searches.

TEMPORARY DETENTION OF ALIENS BELIEVED TO BE ILLEGAL

The Court has held that, for the purpose of questioning, an immigration officer may 
detain against his or her will an individual reasonably believed to be an alien. In 
Au Yi Lau v. United States Immigration and Naturalization Service, 445 F.2d 217, 223 
(9th Cir.), cert. denied, 404 U.S. 864 (1971), the Court added:

We hold that immigration officers, in accordance with the Congressional 
grant of authority found in Section 287(a)(1) of the Immigration and 
Naturalization Act, may make forcible detentions of a temporary nature for 
the purposes of interrogation under circumstances created by reasonable sus-
picion, not arising to the level of probable cause to arrest, that the  individual 
so detained is illegally in this country.

The person searched does not need to be entering the country. Anyone found 
in a “border area” is subject to search on the basis of reasonable suspicion, including 
 visitors, employees, and transportation workers. Moreover, the area in which a border 

Au Yi Lau v. United 
States Immigration and 
Naturalization Service 
(1971)

“The Government’s interest in preventing the 
entry of unwanted persons and effects is at its 
zenith at the international border. Time and 
again, we have stated that ‘searches made at 
the border, pursuant to the long-standing right 
of the sovereign to protect itself by stopping 
and examining persons and property crossing 
into this  country, are reasonable simply by 
virtue of the fact that they occur at the 
border.

“Respondent asserts two main arguments with 
respect to his Fourth Amendment interests. First, 

he urges that he has a privacy interest in his fuel 
tank, and that the suspicionless disassembly of his 
tank is an invasion of his privacy. But on many 
occasions, we have noted that the expectation of 
privacy is less at the border than it is in the inte-
rior. . . . It is difficult to imagine how the search 
of a gas tank, which should be solely a repository 
for fuel, could be more of an invasion of privacy 
than the search of the automobile’s passenger 
compartment.”

SOURCE United States v. Flores-Montano, 541 U.S. 149 (2004).

THE EXTENT OF GOVERNMENT POWER IN BORDER SEARCHESH I G H
L I G H T
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search may be conducted is not limited to the actual point of territorial entry. It may 
also be conducted at any place that is the “functional equivalent” of the border, such 
as an established station or intersection near the border or the place where an airplane 
first lands. For example, O’Hare Airport in Illinois is the functional equivalent of a 
border for international flights landing there.

FACTORY SURVEYS OF ALIENS

Immigration officials sometimes conduct factory surveys, in which officials pay sur-
prise visits to factories and ask employees questions to determine if they are illegal 
aliens: “What is your nationality?” “Where were you born?” and so on. The Court has 
declared that this type of brief questioning does not constitute a Fourth Amendment 
“seizure,” so no “particularized and objective basis” for suspecting the worker of 
being an illegal alien need be shown before conducting the survey (Immigration and 
Naturalization Service v. Delgado, 466 U.S. 210 [1984]).

DETENTION OF ALIMENTARY CANAL SMUGGLERS

In a case involving the alimentary canal smuggling of narcotics across the nation’s 
borders, United States v. Montoya de Hernandez, 473 U.S. 531 (1985), the Court 
held that reasonable suspicion (instead of probable cause) is sufficient to permit cus-
toms agents at the border to detain a traveler suspected of engaging in this offense. 
The Court also concluded that agents were justified in detaining a traveler (who 
was suspected of having swallowed balloons containing drugs) for 27 hours before 
they found drugs in her rectum and arrested her. The Court emphasized that such 
detention was necessary because of “the hard-to-detect nature of alimentary canal 
smuggling and the fact that the detention occurred at the international border.” The 
Court took into account the needs of law enforcement under those circumstances and 
concluded that what the customs agents did was reasonable. Had this not been an 
immigration and border seizure case, the Court would not have considered the length 
of time involved to be reasonable.

SUMMARY OF CASE LAW ON BORDER STOPS AND SEARCHES

Court decisions indicate that the Fourth Amendment does not apply at immigra-
tion borders or their equivalent, such as international airports, seaports, or other 
places of entry. Foreigners seeking entry for the first time into the United States have 
no Fourth Amendment rights whatsoever at the border. They can be stopped and 
asked questions without reasonable suspicion. Their vehicles and belongings can be 
searched extensively without probable cause.

Once foreigners are legally inside the United States, however, they are entitled 
to constitutional protection. The tragic events of 9/11 will likely intensify litigation 
aimed at defining the basic rights of foreigners and citizens at the border, particularly 
those suspected of involvement in terrorist activities. Advanced  technology and more 
detailed procedures are being used in border searches to detect illegal entries and the 
inflow of prohibited items. This area of law is fast changing through national legisla-
tion, court decisions, and administrative regulations. It will continue to change as the 
threat to national security persists. Stay tuned for further changes.

Immigration and 
Naturalization Service v. 
Delgado (1984)

United States v. Montoya 
de Hernandez (1985)
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Aerial surveillance of curtilage is valid. An area may be an  ■

open fi eld despite a locked gate and a “No Trespassing” 
sign.
Abandonment is defi ned as follows: the giving up of a  ■

thing or item absolutely, without limitation as to any 
particular person or purpose.
Th ere are four factors determining when items are con- ■

sidered abandoned: (1) Property left in an open fi eld or 
public place is abandoned; (2) for property left on private 
premises, it depends on whether the occupant has left the 
premises; (3) for trash or garbage, it depends on where it 
is left; and (4) intent to abandon is determined by what 
a person does.
Abandonment of motor vehicles is determined by four  ■

key factors: (1) fl ight from the vehicle, (2) where and for 
how long a vehicle is left unattended, (3) the condition 
in which the vehicle is left unattended, and (4) denial of 
possession or ownership of the vehicle.
Fourth Amendment protections do not apply at immi- ■

gration borders, particularly at the point of entry, but 
once inside the border some protections are aff orded.
Th e suspicionless disassembling of a tank of a motor  ■

vehicle at the border is valid.
Vehicles may be stopped at fi xed checkpoints and their  ■

occupants questioned.
For vehicle searches occuring away from the border, a  ■

warrant or probable cause is required.

Plain view is defi ned as follows: Items that are within the  ■

sight of an offi  cer who is legally in a place from which 
the view is made, and who had no prior knowledge that 
the items were present, may properly be seized without a 
warrant—as long as the items are immediately recogniz-
able as subject to seizure.
Plain view has three requirements: (1) Awareness of the  ■

item must be through use of the sense of sight; (2) the 
offi  cer must be legally in the place from which the item 
is seen; and (3) it must be immediately apparent that the 
item is subject to seizure.
Inadvertence is no longer a plain view requirement. ■

Plain view applies to open spaces and to motor vehicles. ■

Plain view applies even if mechanical devices are used. ■

Open fi elds is defi ned as follows: Items in open fi elds  ■

are not protected by the Fourth Amendment guarantee 
against unreasonable searches and seizures, so they can be 
seized by an offi  cer without a warrant or probable cause.
Curtilage is defi ned as follows: “the area to which extends  ■

the intimate activity associated with the sanctity of a 
man’s home, and the privacies of life.”
Th e test to determine curtilage is this: If a person has  ■

a reasonable expectation of privacy in a place, it is 
part of the curtilage and is protected by the Fourth 
Amendment.

SUMMARY

 7. “A homeless person who sleeps underneath a bridge that 
is part of a state highway has no Fourth Amendment 
protection because that person is in an open field.” Is 
this statement true or false? Justify your answer.

 8. Explain how Oliver v. United States has changed the 
concept of open fields. How does the new concept 
differ from the old one?

 9. “The use of sense-enhancing technology to explore the 
inside details of a home is constitutional as long as it 
is done from a public place.” Is this statement true or 
false? Justify your answer.

 10. State the differences between abandonment and plain 
view. As a police officer, which would you prefer—finding 

 1. What is the plain view doctrine? Discuss its three 
requirements.

 2. “If the three requirements for the plain view doctrine 
are not met, any evidence seized is not admissible in 
court.” Is this statement true or false? Explain your 
answer.

 3. What is inadvertence? Is it a plain view requirement? 
Give an example of inadvertence.

 4. What is curtilage? How is curtilage determined?
 5. What are open fields? Are they protected or unpro-

tected by the Fourth Amendment? Explain.
 6. In what ways are plain view and open fields similar? In 

what ways are they different?

REVIEW QUESTIONS
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evidence in plain view or finding evidence that is aban-
doned? Why?

 11. “Immigration officials may validly check vehicles at 
border checkpoints as well as locations inside the border 

as long as they have suspicion that illegal immigrants are 
in the vehicle.” Is this statement true or false? Explain 
your answer.

look like they just arrived after  crossing the Mexican bor-
der, which is located only 20 miles away. (In other words, 
based on their clothing, hairstyles, and mannerisms, 
they do not look like American residents.) You stop the 
vehicle and begin asking questions. However, you cannot 
get a coherent answer because none of the vehicle’s occu-
pants speak English (and you don’t speak Spanish). You 
take the occupants of the vehicle into custody because 
you suspect, based on the totality of circumstances, that 
they are illegal immigrants who just crossed the border. 
Was the arrest valid? Explain.

 6. Officer J of the Police Department of Brazos State 
University was informed by one of the dormitory 
resident assistants that student X had drugs in his 
room in a campus fraternity house. Acting on this 
information, Officer J knocked at X’s door and asked 
if he could look around. Officer J was admitted by 
X. He immediately saw a suspicious bag on X’s study 
table. But before Officer J could seize it, X ran to the 
table, grabbed the pound of marijuana, and threw it 
out the window and onto the campus street below. 
Officer J hurriedly went down and recovered the 
contraband. Assume you are the prosecuting attorney 
in the case against X. What is your best ground for 
admissibility of this evidence in a criminal prosecu-
tion—plain view, abandonment, open fields, or none 
of the above? Select one, give reasons for your choice, 
and state why you would not choose the others.

 1. Assume you are a police officer who sees a car in a 
parking lot that has obviously not been moved or 
driven in months. Is that car abandoned? Justify your 
answer based on the three factors that determine 
abandonment.

 2. Assume you are a police officer serving a search warrant 
for drugs. While inside the suspect’s house, you see 
a flat-screen TV in the living room that you think is 
stolen. After checking the TV’s serial number, you call 
the police station and determine that the TV is in fact 
stolen. You seize the flat-screen TV. Is that TV admis-
sible in court under plain view? Is it admissible at all as 
evidence? Explain.

 3. While on patrol, W, a police officer, sees what she is 
certain are marijuana plants inside the fence of a local 
residence. She goes inside the fence and seizes the 
plants. Are the seized plants admissible in evidence 
during a criminal trial? Justify your answer.

 4. While on patrol in a neighborhood of student apart-
ment complexes, M, a sheriff’s deputy, sees illegal drugs 
through the window of an apartment building. He sees 
people inside the apartment, and they also see him. 
He knocks at the door, but the occupants refuse him 
entry. He forces entry anyway and seizes the drugs. Is 
the seizure valid? Why or why not?

 5. Assume you are a border patrol agent assigned to a city 
located near the Arizona-Mexico border. One day, you see 
a truck loaded with people who, from your  experience, 

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

The police use three procedures in pretrial identi- ■

fication: lineups, showups, and photographic 
identifications.

Suspects usually invoke four constitutional rights  ■

during these proceedings: the right to counsel, the 
right to due process, the right to protection against 
unreasonable searches and seizures, and the right to 
protection against self-incrimination.

The rights to counsel and due process apply in  ■

lineups, showups, and photographic identification, 
but the rights to protection against unreasonable 
searches and seizures and self-incrimination do not.

The U.S. Department of Justice has issued guidelines  ■

for use in lineups, showups, and photographic 
identifications, which seek to ensure fairness and 
reliability.

There are other means of pretrial identification; among  ■

them are DNA testing, polygraph examination, Breath-
alyzer tests, handwriting and hair sample analysis, and 
brain fingerprinting.

brain fingerprinting
Daubert doctrine
DNA testing
formally charged with an 

offense
Frye doctrine

Kirby rule
lineup
photographic identification
physical self-incrimination
showup
Wade–Gilbert rule
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THE TOP 5 IMPORTANT CASES IN L INEUPS AND 
OTHER MEANS OF PRETRIAL IDENTIFICATION

UNITED STATES V. WADE 1967 A police lineup or 
other face-to-face confrontation after the accused has 
been formally charged with a crime is considered a 
“critical stage of the proceedings,” so the accused has a 
right to have counsel present.

GILBERT V. CALIFORNIA 1967 Police identification 
procedures that are “fraught with dangers of suggestion” are 
invalid because they violate the accused’s right to due process.

KIRBY V. ILLINOIS 1972 There is no right to counsel at 
police lineups or identification procedures prior to the 
time the suspect is formally charged with a crime.

NEIL V. BIGGERS 1972 Identification procedures must 
be fair. To determine whether the procedures were fair, 

courts must consider all the circumstances leading to the 
identification. Courts will find the procedure was unfair 
only when, in light of all such circumstances, it was so 
suggestive as to give rise to a real and substantial like-
lihood of irreparable misidentification.

DAUBERT V. MERRELL DOW PHARMACEUTICALS, INC. 

1993 Federal courts now allow the admission of 
expert testimony pertaining to scientific, technical, or 
other specialized knowledge that will assist the judge or 
jury in understanding the evidence or in determining 
the fact in issue. The Daubert doctrine replaces the 
Frye doctrine (still used in most state courts) as the 
standard for admissibility of scientific evidence in 
federal courts.

CHAPTER OUTLINE

Lineups

Right to Counsel during Lineups

Right to Due Process Applies

Unreasonable Searches and Seizures

Self-Incrimination

Showups

Right to Counsel during Showups

Right to Due Process

Unreasonable Searches and Seizures

Self-Incrimination

Photographic Identifications

No Right to Counsel

Right to Due Process

Unreasonable Searches and Seizures

Self-Incrimination

Problems with Eyewitness Identification

“Hopelessly Unreliable”?

No Prescribed Guidelines

Eyewitness Identification Guidelines from the U.S. DOJ

For Lineups

For Showups

For Photographic Identifications
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Other Means of Identifying Suspects

DNA Testing

Polygraph Examinations

Breathalyzer™ Tests

Handwriting Samples

Hair Samples

Brain Fingerprinting

The police use a variety of procedures to verify that a suspect who has been taken 
into custody is, in fact, guilty of an offense. These identification procedures serve 

the dual functions of identifying suspects and providing evidence at trial. The police 
generally use three procedures for the immediate identification of suspects:

A lineup, at which a victim of or witness to a crime is shown several possible  ■

 suspects at the police station for identification
A showup, at which only one suspect is shown to the witness or victim,  usually  ■

at the scene of the crime and immediately following a quick arrest of the 
suspect
Photographic identification, at which photographs of possible suspects are  ■

shown to the victim or witness

Four constitutional rights are often invoked by suspects during each of these pretrial 
identification stages:

The right to counsel ■

The right to due process ■

The right against unreasonable searches and seizures ■

The right against self-incrimination ■

The three identification procedures and the four constitutional rights of suspects 
during these proceedings are the main topics of discussion in this chapter. Their 
relationship and interaction are summarized in Table 10.1.

In addition to eyewitness identifications, the police have other available tools 
for identifying suspects, most of which are more scientific and reliable. This  chapter 
discusses some of them and some of the legal issues involved in their use. These are 

TABLE 10.1 ■  Summary of Eyewitness Identifi cation and Suspects’ Constitutional Rights

Right to Counsel?
Right to Due 
Process?

Right against 
Unreasonable 
Search and Seizure?

Right against
Self- 
Incrimination?

Lineups Yes, if after a formal 
charge; no, if before a 
formal charge

Yes No No

Showups Yes, if after a formal
charge; no, if before a 
formal charge

Yes No No

Photographic 

Identification

No Yes No No
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DNA testing, polygraph examination, Breathalyzer tests, handwriting and hair sam-
ple analysis, fingernail scrapings, and brain-wave fingerprinting.

LINEU PS

Black’s Law Dictionary defines a lineup as “a police identification procedure by 
which the suspect in a crime is exhibited, along with others with similar physical 
 characteristics, before the victim or witness to determine if he can be identified as 
having  committed the offense.”1 The same source says, “Lineup involves and requires 
lining up of a  number of individuals from which one of those lined up may or may 
not be identified as committer of a crime, and there cannot be a one-man lineup.” 
(See Figure 10.1.)

The specifics of lineup procedures vary from one department to another, 
but a lineup always involves a victim or a witness at the police station trying to 
 identify a suspect from a group of usually five or more individuals. Lineups are often 
 conducted with one-way mirrors so that those in the lineup cannot see the person 
making the identification. Some departments photograph the lineup as a possible 
defense if its fairness is challenged later.

RIGHT TO COUNSEL DURING LINEUPS

The right to counsel during lineups must be considered in terms of two stages: prior 
to the filing of a formal charge and after the filing of a formal charge.

No Right to Counsel Prior to a Formal Charge: Kirby v. Illinois A sus-
pect in a lineup has no right to a lawyer if he or she has not been formally charged 

FIGURE 10.1 ■ Lineup Form

SOURCE: Official lineup form of the Houston Police Department.

FIGURE 10 1 Li F
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with an offense, meaning before an indictment, information, preliminary hearing, 
or arraignment (Kirby v. Illinois, 406 U.S. 682 [1972]).

In Kirby v. Illinois, a robbery suspect was identified by the victim in a pretrial 
procedure at the police station. No lawyer was present in the room during the identi-
fication, nor was Kirby advised by the police of any right to the presence of counsel. 
Kirby later was convicted of robbery and appealed his conviction. The Court held 
that Kirby was not entitled to the presence and advice of a lawyer during a lineup 
or other face-to-face confrontation, because he had not been formally charged with an 
offense. This is known as the Kirby rule. (See the Case Brief to learn more about 
the Kirby case.) The identification process in which he participated was a matter of 
 routine police investigation and thus was not considered a “critical stage of the pros-
ecution.” Only when the proceeding is considered a “critical stage of the prosecution” 
is a suspect entitled to the presence and advice of counsel.

The Court has not defined what “critical stage” means, except to say that  counsel 
is needed in such other proceedings as custodial interrogations before or after charges 
have been filed (Miranda v. Arizona, 384 U.S. 436 [1966]) and in preliminary 
 hearings to determine whether there is sufficient evidence to bring the case to a grand 
jury (Coleman v. Alabama, 399 U.S. 1 [1970]).

Most lower courts have held that taking the accused into custody under an arrest 
warrant is equivalent to filing a formal charge. But if the lineup is  conducted after a 
warrantless arrest, formal charges have not yet been filed; the suspect  therefore has no 
right to the presence of counsel. In these cases, though, officers must be careful not 
to violate the suspect’s right to due process (discussed shortly). Some states require 
the presence of counsel for the suspect at all lineups whether before or after formal 
charges are filed. State law or local policy prevails. The stage at which formal charges 
are considered to have been filed varies from state to state and even from one court to 
another, so it is best to know the law in a particular jurisdiction.

Kirby v. Illinois (1972)

Miranda v. Arizona 
(1966)

Coleman v. Alabama 
(1970)

“There are two common types of lineups: simul-
taneous and sequential. In a simultaneous lineup 
(used most often in police departments around 
the country), the eyewitness views all the people 
or photos at the same time. In a sequential lineup, 
people or photographs are presented to the witness 
one at a time.

“Typically, the law enforcement official or 
lineup administrator knows who the suspect is. 
Experts suggest that lineup administrators might—
whether purposely or inadvertently—give the wit-
ness verbal or nonverbal clues as to the identity of 

the suspect. For instance, if an eyewitness utters the 
number of a filler [nonsuspect], the lineup admin-
istrator may say to the witness, ‘Take your time. . . . 
Make sure you look at all the photos.’ Such a state-
ment may effectively lead the witness away from the 
filler. In a ‘double-blind’ lineup, however, neither 
the administrator nor the witness knows the iden-
tity of the suspect, and so the administrator cannot 
influence the witness in any way.”

SOURCE “Police Lineups: Making Eyewitness Identification More 
Reliable,” NIJ Journal No. 258, October 2007, http://www.ojp.usdoj.
gov/nij/journals/258/police-lineups.html.

SIMULTANEOUS VERSUS SEQUENTIAL LINEUPSH I G H
L I G H T

http://www.ojp.usdoj.gov/nij/journals/258/police-lineups.html
http://www.ojp.usdoj.gov/nij/journals/258/police-lineups.html
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THE LEADING CASE ON THE RIGHT 

TO COUNSEL DURING A LINEUP BEFORE 

FORMAL CHARGES ARE FILED

Facts: A man named Willie Shard reported to 
the Chicago police that the previous day, on a 
Chicago street, two men had robbed him of a 
wallet containing traveler’s checks and a Social 
Security card. The following day, two police 
officers stopped Kirby and a companion named 
Bean. When asked for identification, Kirby 
produced a wallet that contained three traveler’s 
checks and a Social Security card, all bearing the 
name of Willie Shard. Papers with Shard’s name 
on them were also found in Bean’s possession. 
The officers took Kirby and his companion to a 
police station. Only after arriving at the police 
station and checking the records there did the 
arresting officers learn of the Shard robbery. 
A patrol car was dispatched to Shard’s place of 
employment, and it brought him to the police 
station. Immediately upon entering the room 
in the police station where Kirby and his com-
panion were seated at a table, Shard positively 
identified them as the men who had robbed him 
two days earlier. No lawyer was present in the 
room, and neither Kirby nor his companion had 
asked for legal assistance or been advised by the 
police of any right to the presence of counsel. 
Kirby was convicted of robbery and appealed his 
conviction, alleging that his identification should 
have been excluded because it was extracted 
unconstitutionally.

Issue or Issues: Was Kirby entitled to the presence 
and advice of a lawyer during this pretrial identifi-
cation stage? No.

Holding: There is no right to counsel at police 
lineups or identification procedures prior to the 
time the suspect is formally charged with the crime.

Case Significance: Kirby was decided five years 
after United States v. Wade. It clarified an issue 
that was not directly resolved in Wade: whether 
the ruling in Wade applies to cases in which 
the lineup or pretrial identification takes place 
prior to the filing of a formal charge. The Court 

answered this question in the negative, saying that 
what happened in Kirby was a matter of  routine 
police investigation; hence, it was not considered 
a “critical stage of the prosecution.” The Court 
reasoned that a postindictment lineup is a criti-
cal stage, whereas a preindictment lineup is not. 
Some justices disagreed with this  distinction, but 
the majority of the Court apparently felt that it 
was a good standard to use in determining when a 
suspect’s right to counsel applies in pretrial identi-
fication procedure.

Excerpts from the Decision: The initiation of 
judicial criminal proceedings is far from a mere 
formalism. It is the starting point of our whole 
system of adversary criminal justice. For it is 
only then that the government has commit-
ted itself to prosecute, and only then that the 
adverse  positions of government and defendant 
have solidified. It is then that a defendant finds 
 himself faced with the prosecutorial forces of 
organized society, and immersed in the intri-
cacies of substantive and procedural criminal 
law. It is this point, therefore, that marks the 
 commencement of the “criminal prosecutions” 
to which alone the explicit guarantees of the 
Sixth Amendment are applicable.

In this case, we are asked to import into a 
routine police investigation an absolute con-
stitutional guarantee historically and rationally 
applicable only after the onset of formal pros-
ecutorial proceedings. We decline to do so. Less 
than a year after Wade and Gilbert were decided, 
the Court explained the rule of those decisions 
as follows: “The rationale of those cases was 
that an accused is entitled to counsel at any 
‘ critical stage of the prosecution,’ and that a 
post-indictment lineup is such a ‘critical stage.’ ” 
We decline to depart from that rationale today 
by imposing a per se exclusionary rule upon 
testimony concerning an identification that took 
place long before the commencement of any 
prosecution whatever.

Kirby v. Illinois, 

406 U.S. 682 (1972)
C A S E 
BRIEF
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Right to Counsel after Formal Charge In contrast, a lineup or other  face-
to-face confrontation after the accused has been formally charged with an offense is 
considered a critical stage of the proceedings; therefore, the accused has a right to 
have counsel present (United States v. Wade, 388 U.S. 218 [1967]). As with other 
rights, however, the right to counsel at this stage may be waived by the suspect.

In the Wade case, the suspect was arrested for bank robbery and later indicted. 
He was subsequently assigned a lawyer to represent him. Fifteen days after the lawyer 
was assigned, an FBI agent, without notice to Wade’s lawyer, arranged to have two 
bank employees observe a lineup of Wade and five or six other prisoners in a court-
room of the local county courthouse. Each person in the lineup wore strips of tape 
like those allegedly worn by the robber during the bank robbery. On request, each 
said something like “Put the money in the bag,” the words allegedly uttered by the 
robber. Wade was tried for the offense and convicted. He appealed, claiming that the 
bank employees’ courtroom identifications were unconstitutional because the lineup 
violated his rights to protection against self-incrimination and to the assistance of 
counsel.

The Court rejected the first claim but upheld the second. The Court noted that 
there is a grave potential for prejudice, intentional or not, in the pretrial lineup, which 
might do damage at trial. Because the presence of counsel can often avert prejudice and 
ensure a meaningful confrontation at trial, the lineup is a “critical stage of the prosecu-
tion” at which the accused is as much entitled to the aid of counsel as at the trial itself.

Is the filing of a formal charge a logical dividing line by which to determine whether 
an accused should have a right to counsel in cases involving pretrial  identification? The 
Supreme Court says yes. In the Kirby case, the Court said that “the initiation of judicial 
criminal proceedings is far from a mere formalism,” adding that “it is . . . only then that 
the adverse positions of government and defendant have solidified. . . . [A] defendant 
finds himself faced with the prosecutorial forces of organized society and immersed in 
the intricacies of substantive and procedural criminal law.”

Critics of the Court maintain that the boundary between “prior to” and “after” 
filing is artificial and that any identification made against the suspect at any stage 
is important in establishing guilt or innocence. The Court rejects this, saying the 
 difference is significant enough to require the presence of counsel in one and not in 
the other. (See the Case Brief to learn more about the Wade case.)

In a companion case to Wade, Gilbert v. California, 388 U.S. 263 (1967), the 
Court held that requiring a suspect to give a handwriting sample without a lawyer 
present does not violate the suspect’s right to avoid compulsory self-incrimination or 
the right to counsel. In the Gilbert case, the lineup was conducted in an auditorium 
in which about a hundred witnesses to alleged offenses by the suspect were gathered. 
They made wholesale identification of the suspect in one another’s presence. Aside 
from being legally deficient because of the absence of counsel, this procedure, the 
Court said, was “fraught with dangers of suggestion.”

The two cases led to the rule defining at what point counsel must be allowed at 
lineups. We will look at this rule and examine the relationship between the right to 
counsel and the Miranda warnings, the role of the lawyer during lineups, and what 
happens when the counsel for the suspect fails to appear.

The Wade–Gilbert rule Together, the decisions in United States v. Wade and Gilbert 
v. California are known in legal circles as the Wade–Gilbert rule, as distinguished from 

United States v. Wade 
(1967)

Gilbert v. California 
(1967)
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the Kirby rule (taken from Kirby v. Illinois) discussed earlier. According to Wade–Gilbert, 
after being formally charged with a crime, a suspect in a lineup or other confrontation 
is entitled to have a lawyer present. Failure to provide a lawyer at a lineup after a formal 
charge has been filed against the suspect makes the evidence inadmissible. However, it 
does not automatically exclude the testimony of the witness if he or she can identify 
the accused in court without having to rely on the earlier lineup identification (Gilbert 
v. California, 388 U.S. 263 [1967]).

To determine that this in-court testimony is admissible, the judge must con-
clude that the testimony is “purged of the primary taint” caused at the lineup. For 
example, suppose the police require X, a suspect, to appear in a lineup without a 
lawyer after he has been indicted by a grand jury. The victim identifies X as the 
person who raped her. This identification is invalid because X was not assigned 
a lawyer. However, if it can be established in court that the victim would have 
identified X in court anyway without the lineup (if, for instance, it is established 
that she, in fact, saw X a couple of times before the lineup or had a good view of 
him at the time of the crime), then the identification may be admissible because 
the judge may determine that it has been purged of the illegality associated with 
the lineup.

A suspect cannot refuse to appear in the lineup even if the lawyer advises against 
appearing. The lawyer is present primarily to observe the proceedings. If the suspect 
cannot afford a lawyer, the state must appoint one. A lawyer may be appointed tem-
porarily just for the lineup to protect a suspect from possible prejudicial actions by 
the police. The assumption is that even a temporary counsel can adequately protect 
a suspect’s right to due process.

In summary, the answer to the question, Does a suspect have a right to a lawyer 
during lineups? is as follows:

Before a formal charge is filed: No ( ■ Kirby v. Illinois [1967])
After a formal charge is filed: Yes ( ■ Wade v. Gilbert [1967] and Gilbert v. 
California [1967])

The right to counsel and the Miranda warnings Why is a suspect not entitled 
to a lawyer during a police lineup prior to the filing of formal charges and yet is 
entitled to the Miranda warnings (which state that the suspect has a right to a lawyer 
and that, if the suspect cannot afford a lawyer, the state will provide one) immedi-
ately upon arrest even if he or she is still out in the streets? The answer is that the 
Miranda warnings must be given any time a police officer  interrogates a suspect who 
is in custody. This rule protects the suspect’s right against   self-incrimination. By 
contrast, lineups do not involve any form of interrogation, and therefore the danger 
of self-incrimination is merely physical, not testimonial or communicative, to which 
the Fifth Amendment right applies.

The lawyer during the lineup The main role of a lawyer is to make sure the 
procedure is fair. The lawyer’s function is that of an “interested observer” who makes 
sure that things are done right and that the suspect’s due process rights are not 
 violated. Authors Lloyd Weinreb and James Whaley express it this way: “The role of 
the attorney at a lineup is that of a nonparticipant observer.”2 The Supreme Court, 
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THE LEADING CASE ON THE RIGHT TO COUNSEL 

AFTER FORMAL CHARGES ARE FILED

United States v. Wade, 
388 U.S. 218 (1967)

C A S E 
BRIEF

Facts: A man with a small piece of tape on 
each side of his face entered a bank, pointed 
a pistol at a cashier and the vice president of 
the bank, and forced them to fill a pillowcase 
with the bank’s money. The man then drove 
away with an accomplice. An indictment was 
returned against Wade and others suspected 
of being involved in the robbery. Wade was 
arrested and counsel was appointed. Fifteen 
days later, without notice to his counsel, Wade 
was placed in a lineup to be viewed by the bank 
personnel. Both employees identified Wade as 
the robber, but in court they admitted seeing 
Wade in the custody of officials prior to the 
lineup. At trial, the bank personnel reidentified 
Wade as the robber and the prior lineup identi-
fications were admitted as evidence. Wade was 
convicted of bank robbery.

Issue or Issues: Should the courtroom identifica-
tion of an accused be excluded as evidence because 
the accused was exhibited to the witness before trial 
at a postindictment lineup conducted for identifi-
cation purposes and without notice to and in the 
absence of the accused’s appointed lawyer? Yes.

Holding: A police lineup or other “face-to-
face” confrontation after the accused has been 
formally charged with a crime is considered a 
“critical stage of the proceedings”; therefore, 
the accused has the right to have counsel 
present. The absence of counsel during such 
proceedings renders the evidence obtained 
inadmissible.

Case Significance: The Wade case settled the 
issue of whether an accused has a right to 
counsel after the filing of a formal charge. The 
standard used by the Court was whether iden-
tification was part of the “critical stage of the 
proceedings.” The Court, however, did not say 
exactly what this phrase meant; hence, lower 
courts did not know where to draw the line. 
In a subsequent case, Kirby v. Illinois (see the 
Case Brief on page 307), the Court said that 

any pretrial identification prior to the filing of a 
formal charge was not part of a “critical stage of 
the proceedings,” and therefore no counsel was 
required. The Wade case did not authoritatively 
state what is meant by “formal charge” either, 
so that phrase has also been subject to vary-
ing interpretations, depending on state law or 
practice.

Excerpts from the Decision: Since it appears 
that there is grave potential for prejudice, 
 intentional or not, in the pretrial lineup, which 
may not be capable of reconstruction at trial, 
and since  presence of counsel itself can often 
avert  prejudice and assure a meaningful con-
frontation at trial, there can be little doubt 
that for Wade the  post-indictment lineup was a 
critical stage of the prosecution at which he was 
“as much entitled to such aid [of  counsel] . . . 
as at the trial itself.” Thus both Wade and 
his counsel should have been notified of the 
impending lineup, and counsel’s presence 
should have been a requisite to conduct of the 
lineup, absent an “intelligent waiver.” No sub-
stantial countervailing policy considerations 
have been advanced against the requirement of 
the presence of  counsel. Concern is expressed 
that the requirement will forestall prompt 
identifications and result in  obstruction of the 
confrontations. As for the first, we note that in 
the two cases in which the right to counsel is 
today held to apply, counsel had already been 
appointed and no argument is made in either 
case that notice to counsel would have preju-
dicially delayed the confrontations. Moreover, 
we leave open the question whether the pres-
ence of substitute counsel might not suffice 
where notification and presence of the suspect’s 
own counsel would result in prejudicial delay. 
And to refuse to recognize the right to counsel 
for fear that counsel will obstruct the course 
of justice is contrary to the basic  assumptions 
upon which this Court has operated in Sixth 
Amendment cases. We rejected similar logic 
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however, has not given any authoritative guidelines on the role of a lawyer during 
lineups. Most commentators believe the lawyer should, at the very least, observe the 
proceedings—including taking notes or making a recording—and be able to state any 
 objection to the proceedings. Others have suggested that the lineup procedure should 
be treated as an adversarial proceeding in which the lawyer may question the wit-
nesses, make objections, and have any reasonable recommendations respected by the 
police. Because no guidelines have been set by the Supreme Court, the officer should 
follow the practice in the local jurisdiction. Most jurisdictions follow the “observe the 
proceeding” rule for the lawyer and allow nothing beyond that.

Lawyers should be accorded all professional courtesies but must not be allowed 
to control the proceedings; nor should an attorney’s disruptive presence be tolerated. 
If the lawyer acts improperly, it is best to invite the judge or the district attorney 
to  witness the proceedings. Counsel should not be allowed to question the witness 
before, during, or after the lineup; however, if an attorney asks to speak to his or her 
client prior to or after the lineup, he or she should be allowed to do so. If the suspect 
has an attorney (that is, after the suspect has been formally charged with the offense), 
the attorney must be notified of the lineup in advance.

If the main role of a lawyer during the lineup is as an observer (unless local prac-
tice provides otherwise), how does the suspect benefit from the lawyer’s presence? 
One justice of the Court has answered thus: “Attuned to the possibilities of suggestive 
influences, a lawyer could see any unfairness at a lineup, question the witnesses about 
it at trial, and effectively reconstruct what had gone on for the benefit of the jury or 
trial judge” (United States v. Ash, 413 U.S. 300 [1973]).

What if the lawyer fails to appear? The officer has a number of options if the 
lawyer, after having been duly informed of the lineup, fails to show up:

Ask the suspect if he or she is willing to waive the right to counsel; such a waiver  ■

is valid as long as it is voluntary and intelligent. The waiver is best obtained in 
writing.
Postpone the lineup to another time when counsel can be present. ■

Get a substitute counsel only for the lineup. ■

If the preceding options are not feasible, conduct a “photo lineup”: Those  ■

appearing are photographed or videotaped in one room, and the witness is 
kept isolated in a different room. The photograph or tape is then shown to 
the  witness. The theory is that “because there is no constitutional right to have 
counsel present when a suspect’s photograph is shown to witnesses for identifi-
cation, the Sixth Amendment is not implicated.”3

United States v. Ash 
(1973)

in Miranda v. Arizona concerning presence of 
counsel during custodial interrogation. In our 
view counsel can hardly impede legitimate law 
enforcement; on the contrary, for the reasons 
expressed, law enforcement may be assisted by 

preventing the infiltration of taint in the pros-
ecution’s identification evidence. That result 
cannot help the guilty avoid conviction but can 
only help assure that the right man has been 
brought to justice.
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RIGHT TO DUE PROCESS APPLIES

A suspect has a right to due process of law in a lineup. Due process means “fundamen-
tal fairness.” This means that the lineup must not be unfair; that is, it must not be 
impermissibly suggestive. In the words of the Court: “The influence of improper sug-
gestion upon identifying witnesses probably accounts for more miscarriages of justice 
than any other single factor—perhaps it is responsible for more such errors than all 
other factors combined” (United States v. Wade, 388 U.S. 218 [1967]).4

In determining what is fair or unfair in identification procedures, courts gener-
ally consider all the circumstances leading up to the identification. Courts will find 
the procedure was unfair only when, in light of all such circumstances (“totality of 
 circumstances”), the identification procedure is so impermissibly suggestive as to give 
rise to a real and substantial likelihood of irreparable misidentification (Neil v. Biggers, 
409 U.S. 188 [1972]). When that point is reached is determined by the trial court, 
with some guidelines provided by the Supreme Court, as the cases discussed in this 
chapter show. Recall that, in Gilbert v. California, 388 U.S. 363 (1967), the Court 
held that a lineup conducted in an auditorium where the defendant was identified by 
about a hundred witnesses violated the suspect’s due process rights, because the pro-
cedure was “fraught with dangers of suggestion.” Similarly, the use of force to compel 
the suspect to appear in a lineup may also make the proceeding so suggestive as to 
violate the suspect’s due process rights.

In Foster v. California, 394 U.S. 440 (1969), the Court found that a pretrial 
identification by a certain David, the only witness to the crime, violated due process. 
In the Foster case, the suspect was lined up with two other men several inches shorter. 
The suspect was close to 6 feet tall, whereas the two other men were short—“five feet 
five or six.” Only the suspect wore a jacket similar to that of the robber. When the 
lineup produced no positive identification, the police used a one-man showup of the 
suspect. Because even the showup was inconclusive, the police later used a second 
lineup in which only the suspect was a repeater from the earlier lineup.

The Court said that the suspect’s due process rights were violated, because under 
those conditions the identification of the suspect was inevitable. The Court said: 
“The suggestive elements in this identification procedure made it all but inevitable 
that David would identify petitioner whether or not he was in fact ‘the man.’ In 
effect, the police repeatedly said to the witness, ‘This is the man.’”

Examples of impermissibly suggestive identification procedures are: (1) the sus-
pect is Asian or African American, and there is only one person of that category in the 
lineup; (2) before the lineup, the police give hints to the witness about the physical 
characteristics of the suspect; (3) the suspect in the lineup is in jail clothes or wearing 
handcuffs; and (4) the police allow witnesses to talk to each other and share observa-
tions before the lineup takes place.

UNREASONABLE SEARCHES AND SEIZURES

In Schmerber v. California, 384 U.S. 757 (1966), the defendant claimed a violation 
of the guarantee against unreasonable search and seizure during pretrial identifica-
tion. At the request of a police officer, a sample of Schmerber’s blood was taken by a 
doctor in a hospital for use as evidence in a drunk-driving case. The defendant raised 
the issue on appeal, claiming that the police should have obtained a warrant before 
extracting blood from him.

Neil v. Biggers (1972)

Foster v. California (1969)

Schmerber v. California 
(1966)
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The Court rejected this claim, saying that the officer might reasonably have 
believed that he was confronted with an emergency in which the delay necessary to 
obtain a warrant, under the circumstances, would have led to the destruction of the 
evidence. The Court added, “Particularly in a case such as this, where time had to be 
taken to bring the accused to a hospital and to investigate the scene of the accident, 
there was no time to seek out a magistrate and secure a warrant. Given these special 
facts, we conclude that the attempt to secure evidence of blood-alcohol content in 
this case was an appropriate incident to petitioner’s arrest.”

Claims of unreasonable search and seizure in pretrial identification procedures 
are few and, when raised, do not succeed. They fail because they basically allege, as 
in Schmerber, that the police should have obtained a warrant before conducting the 
identification procedure.

Compelling a suspect to appear in a lineup or showup is a form of seizure, but it 
is usually easily justified under the numerous exceptions to the warrant rule, such as 
the exigent circumstances justification invoked by the police in Schmerber. Moreover, 
many lineups occur after a warrant has been issued or the suspect has been brought 
before a magistrate. In these cases, the search and seizure challenge becomes moot 
because of the issuance of a warrant.

SELFINCRIMINATION

Suspects may think they cannot be required to appear in a lineup or showup because 
it forces them to incriminate themselves. That claim appears logical—indeed, it is 
incriminating to be fingered as the culprit in a lineup or to be identified in a showup. 
However, the Supreme Court has repeatedly rejected this claim. The rule is that a 
suspect may be required to appear in a police lineup before or after being charged 
with an offense. The reason is that the right against compulsory self-incrimination 
applies only to evidence that is testimonial or communicative, which occurs when a 
suspect is required to “speak his guilt”—or communicate orally. It does not extend to 
physical self-incrimination, which involves the physical body or objects.

Courts have decided that the government can force a suspect to do the following 
because they involve only the giving of physical, not testimonial, evidence:

Appear in a police lineup before or after formal charge. ■

Give a blood sample, even unwillingly, as long as proper conditions are present;  ■

even if state law allows a suspect to refuse to take a blood-alcohol test, a refusal 
may be constitutionally introduced as evidence of guilt in court.
Submit to a photograph. ■

Give handwriting samples. ■

Submit to fingerprinting. ■

Repeat certain words or gestures or give voice exemplars (the voice here is used  ■

as an identifying physical characteristic, not as oral testimony).

The rule that the Fifth Amendment right not to incriminate oneself protects only 
against self-incrimination that is testimonial or communicative rather than physi-
cal was reiterated in Schmerber v. California, 384 U.S. 757 (1966). Following the 
Schmerber decision, the Court ruled in United States v. Wade, 388 U.S. 218 (1967) that 
appearance in a police lineup is a form of physical, not testimonial,  self-incrimination 
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and therefore is not protected by the Fifth Amendment. There is no self-incrimination 
even if the suspect is required to “speak up” for identification by repeating phrases 
such as “Put the money in the bag.” This is because the purpose of having the suspect 
speak up is not to evaluate what is said, which would be testimonial, but to determine 
the level, tone, and quality of voice, which are physical properties.

It follows from the Schmerber ruling that a suspect does not have a constitutional 
right to refuse to appear or participate in a lineup. A suspect who is in the custody 
of the police may be required to appear in a lineup. However, the use of force to 
compel a suspect’s appearance is inadvisable because it might constitute a violation 
of the suspect’s right to due process. If the suspect is not in custody, appearance in a 
lineup may be compelled only by court order.5 If a suspect refuses to appear despite a 
court order, he or she may be held in contempt of court and kept in jail. A suspect’s 
refusal to cooperate in the identification procedure may also be commented on by 
the prosecution during the trial. Alternatively, if a suspect refuses to participate in a 
lineup, the police might be justified in arranging a showup, in which only the suspect 
is viewed by the witness.6

SHO WUPS

A showup is defined as a “one-to-one confrontation between a suspect and a witness 
to crime.” It usually “occurs within a short time after the crime or under circum-
stances which would make a lineup impractical or impossible.”7 As in the case of 
lineups, the rights to counsel and due process apply; the rights to protection against 
unreasonable searches and seizures and against self-incrimination do not.

RIGHT TO COUNSEL DURING SHOWUPS

As in the case of lineups, the right to counsel during showups must be considered 
in terms of two stages: prior to the filing of a formal charge and after the filing of a 
formal charge.

Prior to a Formal Charge In most cases, the police bring a suspect to the scene 
immediately after the commission of a crime, to be identified by the victim or other 
eyewitnesses. Because the suspect has not been charged with a crime, there is no 
right to counsel (Kirby v. Illinois, 406 U.S. 682 [1972]). For example, suppose that, 
minutes after a purse is snatched, a suspect fitting the description given by the victim 
is apprehended several blocks away and is brought back to the scene of the crime for 
identification by the victim. The suspect has no right to counsel even if he or she 
requests it. If the police question the suspect, however, they must give the Miranda 
warnings, because the situation has escalated beyond a police lineup, where no ques-
tions are asked, to a custodial interrogation, which then triggers Miranda.

After a Formal Charge The rule is different once the adversarial judicial 
criminal proceedings are initiated. In Moore v. Illinois, 434 U.S. 220 (1977), for 
example, a rape suspect appeared with a police officer in the courtroom for a pre-
liminary hearing to determine whether his case should be sent to the grand jury 

Moore v. Illinois (1977)
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and to set bail. After the suspect’s appearance before the judge, the rape victim 
was asked by the prosecutor if she saw the perpetrator in the courtroom. She then 
pointed to the suspect. During the trial, this identification was admitted in court 
over the defendant’s objections. But on appeal, the Supreme Court held that this 
violated the defendant’s right to counsel; because the adversarial criminal proceed-
ings had been initiated at that time, the defendant was entitled to a lawyer at that 
form of showup.

RIGHT TO DUE PROCESS

The leading case on the right to due process in showups is Neil v. Biggers, 409 U.S. 
188 (1972). In this case, the rape victim could give no description of her attacker 
other than that he was a black man wearing an orange-colored shirt and that he had 
a high-pitched voice. The victim was assaulted in her dimly lighted kitchen and then 
forcibly taken out of the house and raped under a bright, full moon. The victim went 
through a number of photographs and was shown several lineups but could not make 
a positive identification. The police arrested the defendant seven months later on 
information supplied by an informant. The defendant was brought before the victim 
alone. The police showed the victim the defendant’s orange-colored shirt and asked 
her if she could identify the defendant’s voice (from an adjoining room). No other 
voices were provided for comparison.

The Court held that, although the confrontation procedure itself was sugges-
tive, the totality of circumstances made the identification reliable. Among the factors 
considered by the Court were “the opportunity of the witness to view the criminal at 
the time of the crime, the witness’s degree of attention, the accuracy of the witness’s 
prior description of the criminal, the level of certainty demonstrated by the witness at 
the confrontation, and the length of time between the crime and the confrontation.” 
Considering all these factors, the Court concluded that the totality of circumstances 
showed that the identification was reliable, saying:

The victim spent a considerable period of time with her assailant, up to half 
an hour. She was with him under adequate artificial light in her house and 
under a full moon outdoors, and at least twice, once in the house and later 
in the woods, faced him directly and intimately. She was no casual observer, 
but rather the victim of one of the most personally humiliating of all crimes. 
Her description to the police, which included the assailant’s approximate age, 
height, weight, complexion, skin texture, build, and voice, might not have 
satisfied Proust, but was more than ordinarily thorough. She had “no doubt” 
that respondent was the person who raped her.

The courts take five factors into account when determining whether, in the totality 
of circumstances, the suspect’s due process rights have been violated during a lineup 
(Neil v. Biggers, 409 U.S. 188 [1972]):

The witness’s opportunity to view the criminal at the time of the crime ■

The witness’s degree of attention at that time ■

The accuracy of any prior description given by the witness ■

The level of certainty demonstrated by the witness at the identification ■

The length of time between the crime and the identification ■
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Although Neil v. Biggers is a photographic showup case, the test to determine 
the violation of a suspect’s due process rights should be the same in lineups and pho-
tographic identifications because they are all forms of eyewitness identification. In 
sum, Neil v. Biggers is the leading case on eyewitness identification procedures and 
the right to due process. In every case, the question courts ask is: Was the procedure 
fair or was it unduly suggestive?

In Stovall v. Denno, 388 U.S. 293 (1967), the Court ruled a showup in a hospital 
valid because the possible unfairness of the showup was justified by the urgent need to 
confront the suspect because the only living eyewitness, who was hospitalized, was in 
danger of dying. In this case, the defendant, Stovall, was convicted and sentenced to 
die for murdering a certain Dr. Behrendt. Stovall was arrested the day after the mur-
der and, without having been given time to obtain a lawyer, was taken by police offi-
cers to the hospital to be viewed by Mrs. Behrendt, who had been seriously wounded 
by her husband’s assailant. After observing Stovall and hearing him speak, when she 
was told to do so by an officer, Mrs. Behrendt identified him as the murderer of her 
husband. On appeal, Stovall claimed a violation of his right to due process.

The Court rejected his claim, quoting with approval the findings of the State 
Court of Appeals, which said:

Here was the only person in the world who could possibly exonerate Stovall. 
Her words, and only her words, “He is not the man,” could have resulted 
in freedom for Stovall. The hospital was not far distant from the courthouse 
and jail. No one knew how long Mrs. Behrendt might live. Faced with the 
responsibility of identifying the attacker, with the need for immediate action 
and with the knowledge that Mrs. Behrendt could not visit the jail, the police 
followed the only feasible procedure and took Stovall to the hospital room. 
Under these circumstances, the usual police station lineup, which Stovall 
now argues he should have had, was out of the question.

Showups, however, have been under legal siege lately because of their unreliability. In 
a 2005 decision, the Wisconsin State Supreme Court had these strong words about 
showups:

We conclude that evidence obtained from an out-of-court showup is inher-
ently suggestive and will not be admissible unless, based on the totality of 
circumstances, the procedure was necessary. . . . A lineup or photo array is 
generally fairer than a showup, because it distributes the probability of iden-
tification among the number of persons arrayed, thus reducing the risk of a 
misidentification. In a showup, however, the only option for the witness is 
to decide whether to identify the suspect.8

UNREASONABLE SEARCHES AND SEIZURES

As in the case of lineups, showups are not considered unreasonable searches and sei-
zures, because the circumstances usually warrant them. They are usually conducted at 
the scene of the crime (as when the victim is taken to the scene to identify an alleged 
purse snatcher) and immediately following the quick arrest of the suspect. Showups 
are a form of intrusion, but they are usually justified under the exigent circumstances 
exception because of the absence of an opportunity to obtain a warrant. Moreover, 
the degree of intrusion is usually minimal and necessary under the circumstances.

Stovall v. Denno (1967)
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SELFINCRIMINATION

As in the case of lineups, showups do not violate the prohibition against  self- incrimination 
because, although self-incriminatory, the self-incrimination involved is real or physical, 
not testimonial or communicative.

PHOTOGRA PHIC IDENTIFICATIONS

Photographic identification (also known as rogues’ gallery or mug-shot identifi-
cation) is a process in which a victim or witness is shown photographs of  possible 
 suspects. Only the right to due process applies in this form of pretrial identification.

NO RIGHT TO COUNSEL

There is no right to counsel when the prosecution seeks to identify the accused by 
displaying photographs to witnesses prior to trial (United States v. Ash, 413 U.S. 300 
[1973]). This is true even if the suspect has already been formally charged with the 
crime.

In United States v. Ash, the defendant was charged with five counts of bank 
 robbery. In preparing for trial, the prosecutor decided to use a photographic display 
to determine whether the witnesses he planned to call would be able to make in-court 
identifications of the accused. Shortly before the trial, an FBI agent and the prosecu-
tor showed five color photographs to the four witnesses who had tentatively identified 
the black-and-white photograph of Ash. Three of the witnesses selected the picture of 
Ash, but one was unable to make any selection.

This postindictment identification provided the basis for Ash’s claim on appeal 
that he was denied the right to counsel at a “critical stage” of the prosecution. The 
Court disagreed, holding that photographic identification is not like a lineup, because 
the suspect is not present when the witnesses view the photographs. Because the main 
reason for lawyers’ presence at lineups is to prevent suspects from being disadvantaged 
by their ignorance and failure to ascertain and object to biased conditions, there is no 
need for lawyers when the suspects are absent.

RIGHT TO DUE PROCESS

As in the case of lineups and showups, the right to due process applies, meaning 
that the photographic identification must not be unduly suggestive. In photographic 
 identifications, a number of photographs must be shown to avoid charges of imper-
missible suggestion. In addition, there should be nothing in the photographs that 
focuses attention on a single person. For example, if the suspect is Hispanic, the 
photographs should feature several Hispanic individuals. To do otherwise would be 
fundamentally unfair to the suspect and would violate due process.

In Simmons v. United States, 390 U.S. 377 (1968), witnesses identified a bank 
robbery suspect from six photos obtained from a relative a day after the crime. This 
was followed by an in-court identification of the suspect by the same five witnesses. 
The Court held that the photographic identification was not unnecessarily  suggestive 
so as to create a “very substantial likelihood of irreparable  misidentification.” Among 

Simmons v. United States 
(1968)
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the factors the Court took into account were the seriousness of the crime, the need for 
immediate apprehension, and the fact that the risk of misidentification was small.

In another case, Manson v. Brathwaite, 432 U.S. 98 (1977), the Court held that 
the showing of a single photograph to a witness was unnecessary and suggestive, but the 
Court nonetheless admitted the identification based on the totality of circumstances.

In this case, Glover, an undercover state police officer, purchased heroin from 
a seller through the open doorway of an apartment while standing for two or three 
minutes within two feet of the seller in the hallway, which was illuminated by natural 
light. A few minutes later, Glover described the seller to another police officer as “a 
colored man, approximately five feet eleven inches tall, dark complexioned, black 
hair, short Afro style, and having high cheekbones, and of heavy build.” The other 
officer, suspecting that the defendant was the seller, left a police photograph of the 
suspect in Glover’s office, who viewed it two days later and identified the individual 
in the photograph as the seller. The photograph was introduced during the trial as the 
picture of the suspect, and an in-court identification was made.

On appeal, the Court agreed with the trial court that the examination of the 
single photograph was unnecessary and suggestive but ruled that the identification in 
court did not have to be excluded. The Court noted that “Glover, no casual observer 
but a trained police officer, had a sufficient opportunity to view the suspect, accurately 
described him, positively identified respondent’s photograph as that of the suspect, 
and made the photograph identification only two days after the crime.” The photo-
graph identification alone would have violated the defendant’s due process right, but 
the totality of circumstances justified admission of the court identification.

This case reiterates previous Court decisions holding that the suggestiveness of the 
identification procedure is but one of the factors courts should take into account to 
determine whether a suspect’s due process rights were violated. Much more important 
than a single factor is the totality of circumstances. The Court in Brathwaite also restated 
the main concern of the Court in identification cases, saying, “Reliability is the linchpin 
in determining the admissibility of identification testimony for confrontations.”

UNREASONABLE SEARCHES AND SEIZURES

Photographic identification does not involve any unreasonable search and seizure because 
no search or seizure takes place, as long as the photographs are obtained legally. Showing 
photographs does not come under the Fourth Amendment, nor is it unduly intrusive.

Manson v. Brathwaite 
(1977)

“We hold that each case must be considered on 
its own facts, and that convictions based on eye-
witness identification at trial following a pretrial 
identification by photograph will be set aside on 
that ground only if the photographic identifica-
tion procedure was so impermissibly suggestive 
as to give rise to a very substantial likelihood 

of irreparable misidentification. This standard 
accords with our resolution of a similar issue in 
Stovall v. Denno (388 U.S. 293 [1967]), and with 
decisions of other courts on the question of identi-
fication by photograph.”

SOURCE Simmons v. United States, 390 U.S. 377 (1968).

DUE PROCESS AND PHOTOGRAPHIC IDENTIFICATIONH I G H
L I G H T
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SELFINCRIMINATION

There is no self-incrimination when photographs are shown because, as in the case 
of lineups and showups, the self-incrimination involved is real or physical, not testi-
monial or communicative.

PROBLEMS WI TH EYEWITNESS IDENTIFICATION

There are problems with eyewitness identification. Among them are charges that it is 
“hopelessly unreliable” and lacks prescribed guidelines.

“HOPELESSLY UNRELIABLE”?

All three forms of eyewitness identification—lineups, showups, and photographic 
identification—have raised serious concerns among law and criminal justice profes-
sionals because of their proven unreliability in many cases. Eyewitness identification 
used to be considered the most damning piece of evidence against a suspect. Various 
studies show, however, that eyewitness identification is not always reliable and that 
other forms of circumstantial evidence (DNA or fingerprints, for example) are more 
accurate in identifying suspects or proving guilt.

A U.S. Department of Justice report notes that eyewitness testimony is far from 
infallible and that “even honest and well-meaning witnesses can make errors, such 
as identifying the wrong person or failing to identify the perpetrator of a crime.”9 
A journal article written by noted authorities John Turtle, R. C. L. Lindsay, and 
Gary Wells says that “there are approximately 100 documented cases in the U.S. in 
which a convicted person who has served time in prison has been exonerated by DNA 
evidence indicating that someone else committed the crime. It has been estimated 

PHOTOGRAPHIC IDENTIFICATION OF A PURSE SNATCHERInAction

Mrs. Johnson leaves the grocery store with a cart 
of groceries and is loading them in her vehicle. 
Suddenly a man walks up to Mrs. Johnson, pushes 
her down, and steals her purse. Witness Y sees the 
crime and runs to the aid of Mrs. Johnson. The 
police are called. Officer Z responds and gets the 
suspect’s description. Officer Z is acquainted with 
a possible suspect (X) who lives in the area and 
has committed similar offenses in the past (that 
is, using the same M.O.). Officer Z goes to the 
police station and obtains a mug shot of suspect 
X. Officer Z returns to the scene of the crime and 

shows the mug shot to Mrs. Johnson and witness 
Y. Officer Z asks, “Is this him”? Mrs. Johnson and 
witness Y both say yes. Based on this evidence, 
Officer Z arrests suspect X. During the trial, both 
Mrs. Johnson and witness Y identify the suspect 
in the courtroom as the offender.

 1. Were Officer Z’s actions at the scene appropri-
ate? If not, what should Officer Z have done 
differently?

 2. Are Mrs. Johnson’s and witness Y’s identifica-
tions at trial valid? Why or why not?
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that of those 100 cases, over 75% were primarily the result of mistaken eyewitness 
identification of the convicted suspect.”10

In Wisconsin v. Dubose, 205 WI 126 (2005), the Wisconsin Supreme Court sum-
marized the state of research on eyewitness testimony as follows:

Over the last decade, there have been extensive studies on the issue of identifica-
tion evidence, research that is now impossible for us to ignore. . . . These studies 
confirm that eyewitness testimony is often “hopelessly unreliable.” The research 
strongly supports the conclusion that eyewitness misidentification is now the 
single greatest source of wrongful convictions in the United States, and respon-
sible for more wrongful convictions than all other causes combined.”11

NO PRESCRIBED GUIDELINES

Given current skepticism about the reliability of eyewitness evidence, the pressure is 
on for police departments and prosecutors to ensure that identification procedures 
are fair and reliable. Despite the frequent use of lineups for suspect identification, 
standards and guidelines vary from state to state and even within a state. A State of 
Virginia Crime Commission recently found that many law enforcement agencies 
within that state “have no written policies on lineup procedures, and . . . smaller 
departments often lack the resources needed to produce reliable lineups.”12 That study 
also says that “currently there is no law requiring Virginia police and sheriff ’s depart-
ments to have a written policy on conducting lineups.”

In cases of photographic identification, studies show that “when witnesses are 
shown all six photos at once—rather than one at a time—a natural tendency kicks 
in to compare faces and judge which looks most like the one they remember. They 
make a relative judgment as opposed to a true recognition,” according to experts.13 
Many states do not have prescribed legislative or administrative guidelines for police 
departments to follow, and so practices vary from one department to another.

In sum, studies on eyewitness testimony show low reliability and flawed proce-
dures. The evidence is strong that eyewitness testimony has led to numerous wrong-
ful convictions, even in death penalty cases. Courts and legal scholars have expressed 
skepticism over its credibility; thus, law enforcement agencies across the nation are 
revising their procedures to ensure that procedures are fair and highly reliable based 
on the totality of circumstances and not simply on mere eyewitness identification.

EYEWITNESS IDENTIFICA TION GUIDELINES FROM 
THE U.S .  DOJ

The National Institute of Justice of the U.S. Department of Justice (DOJ) released a 
research report in 2001 titled “Eyewitness Evidence: A Guide for Law Enforcement.”14 
This major study involved a 34-member working group of top criminal justice pro-
fessionals in law enforcement, law, psychology, and other fields. Their recommenda-
tions are supported by social science research of the last 20 years, which “combines 
research and practical perspectives.” The group’s task was to identify the “best prac-
tices” in the field of eyewitness evidence and “relay this information to criminal 
justice professionals who can practically apply this knowledge.”

Wisconsin v. Dubose 
(2005)
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The guidelines have not been enacted into law, and therefore their adoption by 
law enforcement agencies is optional. Nonetheless, this work constitutes the most 
recent, comprehensive, and authoritative effort by the U.S. Department of Justice, or 
any other law enforcement agency, to produce guidelines that ensure fair and legally 
defensible identification procedures. These guidelines are reproduced here because 
they are currently the most frequently used models in numerous jurisdictions that 
are establishing or revising pretrial identification guidelines. The guidelines are for 
lineups, showups, and photographic identifications.

FOR LINEUPS

The report offers guidelines for composing and presenting lineups.

Composing In composing a live lineup, the investigator should:

Include only one suspect in each identification procedure. ■

Select fillers who generally fit the witness’s description of the perpetrator. When  ■

the description of the perpetrator provided by the witness is limited or inad-
equate, or when the description of the perpetrator differs significantly from 
the appearance of the suspect, fillers should resemble the suspect in significant 
features.
Consider placing suspects in different positions in each lineup, both across cases  ■

and with multiple witnesses in the same case. Position the suspect randomly 
unless, where local practice allows, the suspect or the suspect’s attorney requests 
a particular position.
Include a minimum of four fillers (nonsuspects) per identification procedure. ■

When showing a new suspect, avoid reusing fillers in lineups shown to the  ■

same witness.
Complete uniformity of features is not required. Avoid using fillers who so  ■

closely resemble the suspect that a person familiar with the suspect might find 
it difficult to distinguish the suspect from the fillers.
Create a consistent appearance between the suspect and fillers with respect to  ■

any unique or unusual feature (for example, scars, tattoos) used to describe the 
perpetrator by artificially adding or concealing that feature.

Summary: The foregoing procedures will result in a photo or live lineup in which 
the suspect does not unduly stand out. An identification obtained through a lineup 
composed in this manner may have stronger evidentiary value than one obtained 
without these procedures.

Presenting In presenting a live lineup, the investigator should:

Instruct the witness that he or she will be asked to view a group of individuals. ■

Instruct the witness that it is just as important to clear innocent persons of sus- ■

picion as to identify guilty parties.
Instruct the witness that individuals present in the lineup may not appear  ■

exactly as they did on the date of the incident, because features such as head 
and facial hair are subject to change.
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Instruct the witness that the person who committed the crime may or may not  ■

be present in the group of individuals.
Assure the witness that, regardless of whether or not an identification is made,  ■

the police will continue to investigate the incident.
Instruct the witness that procedure requires the investigator to ask the witness  ■

to state in his or her own words how certain he or she is of any identification.

Summary: Instructions provided to the witness prior to presentation of a lineup will 
likely improve the accuracy and reliability of any identification obtained from the 
witness and can facilitate the elimination of innocent parties from the investigation.

FOR SHOWUPS

When conducting a showup, the investigator should:

Determine and document, prior to the showup, a description of the perpetrator. ■

Consider transporting the witness to the location of the detained suspect to  ■

limit the legal impact of the suspect’s detention.

When multiple witnesses are involved, the investigator should:

Separate witnesses and instruct them to avoid discussing details of the incident  ■

with other witnesses.
If a positive identification is obtained from one witness, consider using  ■

other identification procedures (for example, a lineup or photo array) for the 
 remaining witnesses.
Caution the witness that the person he or she is looking at may or may not be  ■

the perpetrator.
Obtain and document a statement of certainty for both identifications and  ■

nonidentifications.

Summary: The use of a showup can provide investigative information at an early 
stage, but the inherent suggestiveness of a showup requires careful use of procedural 
safeguards.

FOR PHOTOGRAPHIC IDENTIFICATIONS

In completing a photo lineup, the investigator should:

Include only one suspect in each identification procedure. ■

Select fillers who generally fit the witness’s description of the perpetrator.  ■

When the description of the perpetrator provided by the witness is limited or 
inadequate, or when the description of the perpetrator differs significantly from 
the appearance of the suspect, fillers should resemble the suspect in significant 
features.
If multiple photos of the suspect are reasonably available to the investigator,  ■

select a photo that resembles the suspect’s description or appearance at the time 
of the incident.
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Include a minimum of five fillers (nonsuspects) per identification procedure. ■

Complete uniformity of features is not required. Avoid using fillers who so  ■

closely resemble the suspect that a person familiar with the suspect might find 
it difficult to distinguish the suspect from the fillers.
Create a consistent appearance between the suspect and fillers with respect to  ■

any unique or unusual feature (for example, scars, tattoos) used to describe the 
perpetrator by artificially adding or concealing that feature.
Consider placing suspects in different positions in each lineup both across cases  ■

and with multiple witnesses in the same case. Position the suspect randomly in 
the lineup.
When showing a new suspect, avoid reusing fillers in lineups shown to the  ■

same witness.
Ensure that no writings or information concerning previous arrest(s) will be  ■

 visible to the witness.
View the spread, once completed, to ensure that the suspect does not unduly  ■

stand out.
Preserve the presentation order of the photo lineup. In addition, preserve the  ■

photos themselves in their original condition.

Many law enforcement agencies have shifted from the “old method” to the “new 
method” of conducting a lineup. Under the old method, the investigating officer 
was allowed to administer the lineup, photographic identification, or showup. This 
officer knew the identity of the suspect. In the new method, fillers must resemble 
the suspect or person of interest, and an impartial administrator in the department 
(someone who does not know the identity of the suspect) presents the lineup. The 
new method minimizes bias and unfairness.

OTHER  MEANS OF IDENTIFYING SUSPECTS

In addition to lineups, showups, and photographic arrays, the police often use other 
identification procedures, such as DNA testing, polygraph examinations, Breathalyzer 
tests, handwriting and hair sample analysis, and brain fingerprinting. The admissibil-
ity of these forms of scientific evidence in court varies. Constitutional rights may also 
be involved in each procedure.

DNA TESTING

DNA testing results are admissible as evidence. In this section, we look at the 
 background of DNA testing, results and some of the legal issues testing has created, 
the reliability of testing, the need for a national database, and the future of DNA 
testing.

Background A comparatively new but powerful tool in suspect identification and 
crime solving is DNA testing, which matches the suspect’s DNA with DNA recovered 
from the scene of the crime (such as that found in semen or blood). DNA stands for 
deoxyribonucleic acid, which is the chemical that carries a person’s genetic informa-
tion. Known in some circles as genetic fingerprinting, DNA may be  recovered from 
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a variety of sources, including semen, blood, hair, skin, sweat, and saliva. An article 
in the National Institute of Justice Journal says, “Today’s investigators can solve crimes 
using the DNA collected from the perspiration on a rapist’s discarded baseball cap, the 
saliva on a stamp of a stalker’s threatening letter, and the skin cells shed on a ligature 
of a strangled victim.”15

A publication of the National Institute of Justice, U.S. Department of Justice, 
offers this simplified account of how DNA evidence works:

DNA is similar to fingerprint analysis in how matches are determined. When 
using either DNA or a fingerprint to identify a suspect, the evidence collected 
from the crime scene is compared with the “known” print. If enough of the 
identifying features are the same, the DNA or fingerprint is determined to be 
a match. If, however, even one feature of the DNA or fingerprint is different, 
it is determined not to have come from that suspect.16

If DNA testing is performed properly, the chances of the method producing a false 
match are several hundred thousand to one and sometimes several million to one.17 The 
New York Times reports that “DNA can remove much of the guesswork for the police 
and prosecutors, and it can reach back to grab those who committed crimes decades 
ago or were charged but dodged conviction.”18 The same article stated that the “F.B.I., 
which maintains the national databank of DNA criminal case profiles, says that DNA 
has so far [November 2005] helped in the prosecution of 27,806 cases nationwide.”

Although DNA research goes back to the 19th century, DNA testing first gained 
prominence in England in the mid-1980s. It quickly caught the fancy of the law 
enforcement community and prosecutors in the United States as an  infallible means of 
suspect identification.19 When first introduced in a U.S. court in 1987, DNA typing 
was billed as the “greatest advance in forensics since the discovery of fingerprints.”20 
In United States v. Jakobetz, 955 F.2d 786 (1992), a federal court of appeals ruled that 
“the district court properly exercised its discretion in  admitting the DNA profiling 
evidence proffered by the government in this case; we also  conclude that courts facing 
a similar issue in the future can take judicial notice of the general theories and spe-
cific techniques involved in DNA profiling.” In addition to affirming the trial court’s 
admission of the evidence, Jakobetz featured a lengthy discussion of the science and 
technology of DNA testing and the reasons it is  reliable. (See Exhibit 10.1.)

DNA Exonerations and Some Legal Issues DNA testing has been useful 
for the police in identifying suspects, and it has also led to the exoneration of some 
defendants. The National Institute of Justice, upon orders of the attorney general, 
conducted a study to determine how often DNA had exonerated wrongfully con-
victed defendants. The report, released in 1996, stated that it identified “28 inmates 
for whom DNA analysis was exculpatory.”21 As of April 2008, 216 defendants had 
been freed after new DNA evidence showed they did not commit the crime.22 As of 
February 2008, the states with the most number of defendants freed by DNA exami-
nations were Texas (30), Illinois (27), New York (23), Florida (10), Louisiana (10), 
and Virginia (10).23

Although the admissibility of DNA testing results as evidence is settled, other 
legal questions have arisen. For example, a three-judge panel of the Fourth U.S. 
Circuit Court of Appeals has ruled that convicted felons do not have a constitutional 
right to after-conviction DNA testing, although such a test could have proved a 

United States v. Jakobetz 
(1992)



LINEUPS AND OTHER MEANS OF PRE TRIAL IDENTIFIC ATION   325

Identifying DNA Evidence

Since only a few cells can be sufficient to 
obtain useful DNA information to help your 
case, the list below identifies some common 
items of evidence that you may need to col-
lect, the possible location of the DNA on the 
evidence, and the biological source contain-
ing the cells. Remember that just because you 
cannot see a stain does not mean there are not 
enough cells for DNA typing. Further, DNA 
does more than just identify the source of the 
sample; it can place a known individual at a 
crime scene, in a home, or in a room where the 
suspect claimed not to have been. It can refute 
a claim of self-defense and put a weapon in 
the suspect’s hand. It can change a story from 
an alibi to one of consent. The more officers 
know how to use DNA, the more powerful a 
tool it becomes.

EXHIBIT 10.1  ■ What Every Law Enforcement Officer Should Know about DNA Evidence

Evidence
Possible Location of DNA 
on the Evidence Source of DNA

baseball bat or similar weapon handle, end sweat, skin, blood, tissue

hat, bandanna, or mask inside sweat, hair, dandruff

eyeglasses nose or ear pieces, lens sweat, skin

facial tissue, cotton swab surface area mucus, blood, sweat, semen, earwax

dirty laundry surface area blood, sweat, semen

toothpick tips saliva

used cigarette cigarette butt saliva

stamp or envelope licked area saliva

tape or ligature inside/outside surface skin, sweat

bottle, can, or glass sides, mouthpiece saliva, sweat

used condom inside/outside surface semen, vaginal or rectal cells

blanket, pillow, sheet surface area sweat, hair, semen, urine, saliva

“through and through” bullet outside surface blood, tissue

bite mark person’s skin or clothing saliva

fingernail, partial fingernail scrapings blood, sweat, tissue

SOURCE “What Every Law Enforcement Officer Should Know about DNA Evidence,” National Institute 
of Justice, http://www.ncjrs.org/nij/DNAbro/id.html.

http://www.ncjrs.org/nij/DNAbro/id.html
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felon’s innocence.24 At about that same time, the Texas Court of Criminal Appeals 
(the highest state court for criminal cases) ruled that a district judge did not have the 
authority to order DNA testing for an inmate whose case did not qualify under state 
law for state-paid testing.25 A judge in Massachusetts “halted the gathering of blood 
samples for DNA profiling from thousands of prison inmates, probationers, and 
parolees after several sued the state, arguing that it was an illegal search and seizure 
performed without proper safeguards.”26

Problems concerning the admissibility of DNA evidence continue to bother some 
courts. It came under heavy scrutiny and challenge during the celebrated O. J. Simpson 
criminal trial, a trial that did little to increase public confidence in the reliability of 
DNA testing and the way it is administered in some government laboratories. Despite 
these problems, DNA testing methods over the past decade have improved tremen-
dously, prompting one former DNA-testing opponent to admit that the remaining 
scientific debate is purely academic and that the “DNA wars are over.”27

Unassailable Scientific Reliability Considered by some to be the gold stan-
dard of criminal evidence, the consensus is that the scientific foundation of DNA 
testing is solid and unassailable. If competently interpreted, the test is reliable and 
the results are admissible in court. It is generally accepted that each person’s DNA 
is unique except for the DNA of identical twins, and that the chances of  similarity 
in DNA are infinitesimally small. There is no question that DNA technology 
is  scientifically reliable. Under existing evidence rules on admissibility (the Frye 
 doctrine or the Daubert doctrine, both discussed later in this chapter), DNA testing 
easily satisfies both standards.

The legal controversy, however, centers around the skill of technicians who 
 conduct the tests and the validity of their interpretations. The chairman of a National 
Academy of Sciences panel looking into DNA testing has recommended that labo-
ratories analyzing DNA should be held to higher standards in the way the tests are 
performed and interpreted. Admitting that, when performed properly, DNA testing 
can be invaluable in solving crimes, the panel also called for adherence to very strict 
standards to ensure that the “technique is performed properly in crime laboratories 
and that its results are accurate.” It further urged that scientists set the standards for 
admissibility. Judges and jurors should not be put in a position where, based on com-
plex data, they have to decide whether a laboratory test result is reliable.28

DNA technology has made giant strides over the years. Just a few years ago, 
a DNA test required a sizable sample (such as a blood or semen stain) with high-
quality DNA, and the test took several weeks. Today, as the FBI Law Enforcement 
Bulletin states, “FBI scientists can type DNA from the back of a postage stamp, the 
shaft of a hair, and the end of a cigarette in a matter of days.”29 DNA testing results 
constitute convincing evidence, but jurors are nonetheless free to disregard it, as 
they are any type of evidence. What DNA does is establish that the odds of a false 
match are astronomically high; what it cannot do, however, is “positively link a 
specific person with a particular evidence stain.”30 Stated differently, the evidence of 
guilt in the possession of the police is overwhelming, but to whom does it belong?

A National DNA Database The federal government has opened a national 
DNA database aimed at significantly reducing the number of rapes and other crimes 
by identifying and catching repeat offenders earlier. As one source describes it, the 
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“FBI’s Combined DNA Index System (CODIS) is a national database into which law-
 enforcement officials around the country can upload DNA information about crimi-
nals.” It adds that “states participating in the program (almost all have joined) can draw 
from the common DNA basket when investigating unsolved crimes. So far, more than 
1.2 million profiles have been registered.”31 Although CODIS has critics worried about 
possible violations of civil liberties, one big plus going for it is that it has already cleared 
numerous innocent convicts in the United States through DNA testing.

Some states have expanded their state DNA database. Under a law passed in 
the state of New York, “Anyone convicted of a long list of felonies will have a DNA 
profile entered into a state database for use in solving crimes and aiding prosecutions. 
The law permits DNA to be collected either from a blood sample or by taking cells 
from the inside of the mouth with a cotton swab.” New York already “collects finger-
prints, and has begun taking blood samples from people convicted of sex crimes and 
a few other violent offenses.”32

As of 2006, all 50 states and the FBI had laws or other forms of authorization 
allowing the collection of DNA samples from convicted offenders. These samples 
form profiles that are compared against available DNA profiles of biological evi-
dence. The DNA databases include information on the range of included offenses 
and on some characteristics of offenders, such as whether they are adults or juveniles. 
The data collected are extensive and a major help in solving crimes, but their use is 
controlled and limited. For example, criminal penalties are imposed for such acts as 
tampering with the samples or records, the improper entry of DNA samples into the 
database, improper access and use, and improper disclosure of DNA information.33

The constitutionality of forensic DNA databanks has been challenged in state 
and federal courts based on the Fourth Amendment prohibition against unreason-
able searches and seizures. The U.S. Supreme Court has yet to rule on this issue, 
but a review of cases reveals most U.S. Courts of Appeals and state courts have held 
DNA databanks constitutional against Fourth Amendment challenges. Chances are 
that the constitutionality of such databanks will be upheld if a relevant case ever gets 
to the United States Supreme Court, because of the state interest involved in freeing 
innocent defendants and convicting those who commit offenses. See Exhibit 10.2 for 
a list of what DNA technology did for law enforcement in March 2008.

The Future of DNA Testing DNA testing continues to be a welcome bonanza 
in law enforcement and will continue to be an effective tool in the war on crime. 
It has come a long way since the mid-1980s, when it first came to the attention 
of the police. The federal government, the states, and local agencies are all spend-
ing a lot of money to improve their DNA-testing capability. Those expenditures 
will continue to grow as both prosecution and defense become more aware of how 
DNA is a potent tool for establishing guilt or innocence. It is a win-win situation 
in the search for justice. A publication by the National Institute of Justice, U.S. 
Department of Justices, summarizes current efforts to improve DNA technology in 
the fight against crime:34

“The development of ‘DNA chip technology’ that uses nanotechnology to improve  ■

both speed and resolution of DNA evidence analysis. This technology will reduce 
analysis time from several hours to several minutes and provide cost-effective minia-
turized components.”
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“The development of more robust methods to enable more crime labs to  ■

have greater success in the analysis of degraded, old, or compromised items of 
 biological evidence.”
“Advanced applications of various DNA analysis methods, such as Short  ■

Tandem Repeats (STRs), Single Nucleotide Polymorphisms (SNPs), mitochon-
drial DNA analysis (mtDNA), and Y-chromosome DNA analysis.”
“The use of animal, plant, and microbial DNA to provide leads that may link  ■

DNA found on or near human perpetrators or victims to the actual perpetrator 
of the crime.”
“Technologies that will enable DNA identification of vast numbers of samples  ■

occasioned by a mass disaster or mass fatality incident.”
“Technologies that permit better separation of minute traces of male sexual  ■

assailant DNA from female victims.”

The March 2008 DNA Resource Report is 
listed below.

LAW ENFORCEMENT: Investigations and 
prosecutions aided by DNA evidence include:

Arizona – a cold hit led to sentencing in a sex  ■

assault (match with California database).
California – DNA identified serial bank  ■

robber (collected from motorcycle helmet). 
A cold hit solved a sexual assault (on database 
for assault).
Florida – Cold hits identified a rapist (on  ■

database for driving without a license) and a 
murderer (on Georgia database).
Hawaii – DNA linked a man to Japanese  ■

exchange student murder.
Illinois – DNA confirmed suspect in 1981  ■

murder and solved a murder (collected from 
glove).
Indiana – A cold hit solved 1989 strangulation  ■

(on Florida database).
Maryland – Cold hits identified a murderer (on  ■

database for murder) and solved a 1985 murder 
(on database for rape).
Massachusetts – A cold hit led to sentencing in  ■

rape of young boy (on database for rape).
Missouri – Cold hits led to sentencing in a  ■

rape and cutting, solved a 1992 sexual assault 
(on database for robbery), and led to three life 
sentences for rape (on database for rape).

Nebraska – DNA led to arrest in 1977 rape and  ■

murder.
New York – DNA solves 1974 murder (collected  ■

from sidewalk spit). Cold hits identified suspects 
in a sexual assault (on database for rape) and 
a 1983 rape and murder (on database for 
manslaughter).
Oklahoma – A cold hit led to rape charges (on  ■

database for robbery and drug possession).
Pennsylvania – A cold hit identified potential  ■

killer in 1978 rape and homicide (on Virginia 
database for rape and malicious wounding).
Tennessee – DNA solves 1975 rape and murder  ■

of student.
Texas – A cold hit linked a man to a third  ■

murder (on database for murder).
Vermont – A cold hit led to sentencing in 1991  ■

rape and murder.
Virginia – DNA exonerated teenager of sexual  ■

assault. A cold hit led to charges in 1993 
rape.
Washington – DNA led to 41-year sentence for  ■

murder (collected from hair & cigarette butt).
Wisconsin – A cold hit identified rapist (on  ■

Illinois database).

SOURCE  DNA RESOURCE REPORT submitted by the Gordon 
Thomas Honeywell Governmental Affairs to the Applied Biosystems. 
The information in the report does not necessarily reflect the 
viewpoints of Applied Biosystems or Gordon Thomas Honeywell 
Governmental Affairs.

EXHIBIT 10.2  ■ What DNA Technology Did for Law Enforcement in One Month
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DNA testing is doubtless an effective instrument in the search for justice, both 
for the state and for the wrongfully accused or convicted. Its potential for crime 
 solving is still unfolding, but its effects are already dramatic. As one expert notes, 
“The day is coming when, conceivably, a criminal would have to wrap himself in a 
plastic body bag to avoid leaving some trace of his DNA at a scene.”35 Future years 
will see the effectiveness of DNA testing enhanced and its use become more common. 
Those changes bode well for the police and defendants in their common quest for 
evidence that truly serves the ends of justice.

POLYGRAPH EXAMINATIONS

In contrast to the universal admissibility of DNA evidence, most courts refuse to 
admit the results of polygraph (lie detector) tests in either civil or criminal proceed-
ings. The only exception is if admissibility is agreed to by both parties. The reliability 
of polygraphs is questionable, particularly when the test is administered by an unqual-
ified operator. In the words of one observer, “Polygraphy is very different from other 
scientific evidence. It is in essence the opinion of the polygrapher. The underlying 
scientific basis for polygraphy has always been the subject of heated controversy.”36 
Despite progress in technology, most courts still consider it “junk science.”37

Aside from the problem of unqualified operators, many scholars feel that people 
who are adept at deception or who have convinced themselves that they are tell-
ing the truth can beat the polygraph. After interviewing polygraph experts from the 
CIA, FBI, and other agencies, a committee of the National Academy of Sciences has 
concluded that “it is possible to fool a lie detector, especially if the subject is being 
screened for general criminal or spy activity and not for some specific act.”38 It then 
added that “polygraphs cannot be relied on for mass screening of federal employees, 
because they can falsely suggest an honest employee is lying and can be fooled by 
someone who is trained to do so.”

Polygraph results fail to conform to the Frye doctrine and are therefore inadmis-
sible as evidence in court. This doctrine, enunciated in Frye v. United States, 293 F. 
1013 (D.C. Cir. 1923), states that, before the results of scientific tests will be admis-
sible as evidence in a trial, the procedures used must be sufficiently established to have 
gained general acceptance in the particular field to which they belong.39 Although 
some states, by case law or statute, have abandoned the Frye doctrine in favor of more 
liberal rules, it is still the test used in most states.

By contrast, the Court has held that in federal cases, the Frye doctrine has been replaced 
by the adoption of the Federal Rules of Evidence, Rule 702, which provides, in part:

A.  Witness qualified as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or otherwise, if:
1. the testimony is based upon sufficient facts or data,
2. the testimony is the product of reliable principles and methods, and
3.  the witness has applied the principles and methods reliably to the facts 

of the case.

These rules embody the Daubert doctrine, which allows the admission in court of 
expert testimony pertaining to “scientific, technical, or other specialized knowledge” 
that will “assist the trier of fact to understand the evidence or to determine a fact in issue” 
(Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 [1993]). It is a clearly a 

Frye v. United States 
(D.C. Cir. 1923)

Daubert v. Merrell Dow 
Pharmaceuticals, Inc. 
(1993)
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more liberal standard than the Frye test. In federal courts, the admissibility of  polygraph 
results is now left to the discretion of the trial court judge. This is not true in most state 
courts, where strict rules prohibit the admission into evidence of polygraph results. 
Moreover, some states by law prohibit the polygraph examination of a  complainant by 
the police for any complaint.40

In United States v. Scheffer, 523 U.S. 303 (1998), the Court held that a prohibi-
tion against the admissibility in court of polygraph evidence in favor of a defendant 
does not violate his or her constitutional right to present a defense. In that case, the 
results of a polygraph examination of an airman indicated that there was no decep-
tion in his denial that he used drugs. He sought to introduce that evidence to help 
exonerate himself, but military rules of evidence prohibit the admission of poly-
graph evidence in court-martial proceedings. Convicted of using drugs, the airman 
appealed, claiming that excluding the exonerating polygraph evidence violated his 
constitutional right to present a defense.

The Court disagreed, holding that there was no violation of Scheffer’s constitu-
tional right. Significantly, the Court assessed the state of polygraph evidence  reliability 
as follows: To this day, the scientific community remains extremely polarized about 
the reliability of polygraph techniques. Some studies have concluded that polygraph 
tests overall are accurate and reliable. Others have found that polygraph tests assess 
truthfulness significantly less accurately—that scientific field studies suggest the accu-
racy rate of the “control question technique” polygraph is “little better than could be 
obtained by the toss of a coin,” that is, 50 percent. This lack of scientific consensus 
is reflected in the disagreement among state and federal courts concerning both the 
admissibility and reliability of polygraph evidence.

The Office of Technology Assessment has stated that “there is at present only lim-
ited scientific evidence for establishing the validity of polygraph testing.” It also stated 
that its review of 24 relevant studies meeting minimal acceptable scientific criteria 
found that correct detections ranged from about 35 to 100 percent.41 The mathemati-
cal chance of misidentification is highest when the polygraph is used for screening 
purposes. In the words of one writer: “Departmental policy should recognize that 
[the] polygraph is not a perfect investigative process and that polygraph results, both 
examiner opinions following chart evaluation and [even] confessions and admissions 
obtained from examinees, are subject to error. Therefore, results should be considered 
in the context of a complete investigation. They should not be relied upon to the exclu-
sion of other evidence or used as the sole means of resolving questions of verity.”42

Even if reliability were to increase in the near future, polygraph tests might 
still find limited use in criminal proceedings because of objections based on self-
 incrimination. It can be argued, with some justification, that forcing a person to 
take a polygraph examination and using the results against the person would violate 
the right to protection against compulsory self-incrimination because the nature of 
the examination is testimonial or communicative instead of real or physical. Issues 
 pertaining to the right to counsel and due process might also arise, but chances of 
their being upheld in court probably would be minimal.

BREATHALYZER™ TESTS

All states and the District of Columbia have laws against drunk driving that make 
it a crime to drive with a blood alcohol concentration (BAC) at a prohibited level of 

United States v. Scheffer 
(1998)
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0.08 percent or above. One publication describes how Breathalyzer test results are 
used in criminal prosecutions:

The breath alcohol reading is used in criminal prosecutions in two ways. 
Unless the suspect refuses to submit to chemical testing, he will be charged 
with a violation of the illegal per se law: that is, it is a misdemeanor throughout 
the United States to drive a vehicle with a BAC of .08% or higher. . . . While 
BAC tests are not necessary to prove a defendant was under the influence, 
laws in most states require the jury to presume that he was under the influence 
if his BAC was over .08% when driving. This is a rebuttable presumption, 
however [meaning it can be overcome by evidence to the contrary]: the jury 
can disregard the test if they find it unreliable or if other evidence establishes 
a reasonable doubt.43

There are various consequences for drunk-driving violations, including incarcera-
tion, forfeiture of vehicles that are driven while the driver is impaired by alcohol use, 
and license suspension. Forty-three states and Washington, D.C., also have laws pro-
hibiting the possession by drivers or passengers of open containers of alcohol in the 
passenger compartment of a motor vehicle.44 Most jurisdictions suspend the driver’s 
license if the suspect refuses to submit to a Breathalyzer test.

The results of Breathalyzer tests have been challenged based on scientific inaccu-
racy caused by “improperly calibrated equipment or inadequately trained officers.”45 
They have also been challenged based on “the circumstances of the particular testing 
at issue, including the skill and experience of the tester and the quality of the particu-
lar equipment used.”46 Some states have strict rules and procedures governing the use 
and administration of Breathalyzer tests, and adherence to these prescribed rules and 

A COMPARISON OF THE FRYE AND THE DAUBERT DOCTRINES 
FOR ADMISSIBILITY IN COURT OF EXPERT SCIENTIFIC TESTIMONY

H I G H
L I G H T

Differences

Similarities

Frye Doctrine

Allows the admission in court of expert scientific 
testimony if the procedures used are sufficiently 
established to have gained acceptance in the par-
ticular field to which they belong

Focus of the standard is acceptance by peers in 
that field

A strict standard for admission of scientific evi-
dence in court

Used in most state courts

Daubert Doctrine

Allows the admission in court of expert scientific 
testimony if it will assist the trier of fact to under-
stand the evidence or to determine a fact in issue

Focus of the standard is whether it will help the 
judge or jury determine and understand the facts 
in the case

A liberal standard for admission of scientific evi-
dence in court

Used in federal courts and some state courts

Both doctrines are based on court rulings. The 
Frye doctrine was laid out by a federal Court of 
Appeals in 1923; the Daubert doctrine was enun-

ciated by the U.S. Supreme Court in a federal case 
in 1993. Both have since been enacted into law 
for use in state (Frye) or federal (Daubert) courts.
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procedures is mandatory. In one case, the Supreme Court of the state of Ohio ruled 
that “tests of breath, blood or urine for alcohol content must closely comply with 
state regulations designed to minimize errors.”47

In sum, the reliability of Breathalyzer tests has long been recognized in courts, 
but legal issues persist about the fairness of their administration and adherence to 
procedures prescribed by state law.

HANDWRITING SAMPLES

Courts have consistently ruled that obtaining handwriting samples for use in criminal 
prosecutions does not violate a suspect’s right against self-incrimination under the 
Fifth Amendment. In Gilbert v. California, 388 U.S. 263 (1967) (discussed earlier 
in this chapter), the Court held that the admission of a handwriting sample did not 
violate the Fifth Amendment. In that case, the Court cited an earlier Court ruling in 
Schmerber v. California, 284 U.S. 757 (1966), which held that “the Fifth Amendment 
offers no protection against compulsion to submit to fingerprinting, photographing, 
or measurements, to write or to speak for identification, to appear in court, to stand, 
to assume a stance, or to make a particular gesture.” This is because the right against 
self-incrimination prohibits the admission of testimonial evidence but does not 
prohibit the incriminatory use of physical evidence. In a later case, United States v. 
Mara, 410 U.S. 19 (1973), the Court declared: “Handwriting, like speech, is repeat-
edly shown to the public and there is no more expectation of privacy in the physical 
characteristics of a person’s script than there is in the tone of his voice.”

In sum, obtaining a handwriting sample from a suspect is constitutional because 
handwriting is considered public. Consent for obtaining it is advisable but is not a 
requirement for its admissibility as evidence in court.

HAIR SAMPLES

Hair samples are used with more frequency in criminal prosecutions to prove guilt. 
One advantage of using hair samples is that it keeps the information (such as drug 
use) for a long period of time. Court cases have arisen questioning the constitution-
ality of this use. In Coddington v. Evanko (2005), the U.S. Court of Appeals for the 
Third Circuit held that law enforcement officers may shave large amounts of hair 
from a suspect’s head, neck, and shoulders, without a warrant, probable cause, or any 
basis for suspecting that the hair would provide evidence of crime.”48

In Coddington, the Pennsylvania state trooper’s hair was cut by his superiors 
because they had received confidential information of Coddington’s cocaine use. 
They cut the hair from Coddington’s “head, neck, and a small section in the area of 
his left shoulder blade.” Additional hair was taken from Coddington while he was in 
the home of a retired state police trooper by the retired trooper’s wife, a retired beau-
tician. Test results from the hair samples did not show any evidence of cocaine use or 
use of any other illegal drugs. Coddington sued his superiors, claiming a violation of 
his constitutional rights against unreasonable searches and seizures and his right to 
privacy. His lawsuit was dismissed.

He appealed to the federal Third Circuit Court of Appeals, which upheld the 
dismissal, saying that “the fact that Coddington had very short hair on his head, 
requiring the police officers and the beautician to shave some of his hair to the skin 

United States v. Mara 
(1973)
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in order to obtain a sufficient quantity for the drug test, does not alter the fact that 
the only hair that was taken was above the body surface and on public display, and 
that hair was taken in [a] proper manner.” This ruling followed a 1982 decision from 
the same court that held that “taking hair samples from visible parts of a suspect’s 
body does not invade any reasonable expectation of privacy,” and therefore does not 
amount to a Fourth Amendment search.49

Although held by courts as valid, one source recommends that “sample collec-
tion should be performed by a responsible authority respecting the legal, ethical and 
human rights of the person to be tested for drugs of abuse. Hair samples should 
be obtained in a non–drug-contaminated environment by an appropriately trained 
 individual, not necessarily a physician. A sufficient amount of sample should be 
 collected so that a repeat analysis or a confirmation analysis by another laboratory 
can be  performed should it be needed.”50

BRAIN FINGERPRINTING

Brain fingerprinting is a new and controversial tool in solving crimes. The tech-
nique was invented by Lawrence Farwell, a Seattle-born neuroscientist trained at the 
University of Illinois. It is characterized as “a real-time psycho-physiological assess-
ment of a subject’s response to stimuli in the form of words or pictures presented on 
a computer monitor. As a forensic method, the test assesses the subject’s knowledge 
of a crime scene or of the instrumentalities or fruits of a crime, and it can also be used 
to assess knowledge of the particulars of an alibi scene or sequence of events.”51

Although it does not claim to prove the suspect’s guilt or innocence, brain finger-
printing supposedly provides “extremely strong scientific evidence that the record of 
the time of the crime stored in the suspect’s brain does or does not contain the salient 
facts about the crime, and does or does not contain the salient facts about the alibi.”52 
It has generated national attention for possible use in crime detection, such as whether 
a person has been trained as a terrorist and other effects on a person’s memory. At least 
one state court has ruled that brain fingerprinting results are admissible in court. But a 
recent study by J. Rosenfeld of Northwestern University suggests that “in the presence 
of learned countermeasures, the wider class of P300-based tests, which includes the 
brain fingerprinting technique[,] may give results close to those obtained by chance.”53

In sum, this form of evidence is still new and its admissibility will continue to be 
tested in court based on the Frye or the Daubert standard.

Th e right to counsel applies after a formal charge has  ■

been fi led but not before.
Th e role of a lawyer during a lineup is to make sure the  ■

procedure is fair, but the lawyer must not be allowed to 
control the proceedings.

SUMMARY

Lineups

Th e defi nition of lineups is as follows: a police identi- ■

fi cation procedure in which the suspect in a crime is 
exhibited, along with others with similar physical char-
acteristics, before the victim or witness to determine if 
the suspect committed the off ense.
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photographs of possible suspects in a one-on-one 
situation.
Th e right to counsel does not apply. ■

Th e right to due process applies and is violated if the  ■

identifi cation procedure is impermissibly suggestive.
Th e right to protection against unreasonable searches and  ■

seizures does not apply.
Th e right to protection against self-incrimination does  ■

not apply, because the self-incrimination involved is 
physical, not testimonial.
Other means of pretrial identifi cation and their admis- ■

sibility in court include the following:
DNA testing—results admissible ■

Polygraph examination—results not admissible ■

Breathalyzer tests—results admissible ■

Handwriting samples—results admissible ■

Hair samples—results admissible ■

Brain fi ngerprinting—too early to tell ■

Th e right to due process applies and is violated if the  ■

identifi cation procedure is impermissibly suggestive.
Th e right to protection against unreasonable searches  ■

and seizures does not apply.
Th e right to protection against self- incrimination does  ■

not apply, because the self-incrimination involved is 
physical, not testimonial.

Showups

Th e defi nition of showups is as follows: one-to-one  ■

confrontation between a suspect and a witness to a 
crime.
Th e right to counsel applies after a formal charge has  ■

been fi led but not before.
Th e right to due process applies and is violated if the  ■

identifi cation procedure is impermissibly suggestive.
Th e right to protection against unreasonable searches  ■

and seizures does not apply.
Th e right to protection against self- incrimination does  ■

not apply, because the self-incrimination involved is 
physical, not testimonial.

Photographic Identifications

Th e defi nition of photographic identifi cations is as fol- ■

lows: a process in which a victim or witness is shown 

 8. Identify and discuss some legal problems associated 
with DNA testing.

 9. Distinguish between the Frye and the Daubert doc-
trines as tests of the admissibility in court of scientific 
evidence. If you were a defense lawyer, which test 
would you want the trial court to use, and why? If you 
were the prosecutor, would your answer be the same? 
Explain.

 10. Discuss why the results of polygraph examinations are 
not admissible in most courts.

 11. Are the results of Breathalyzer tests admissible in 
court? Briefly summarize the rules in various states on 
drunk driving.

 12. What is brain fingerprinting? Are brain fingerprinting 
results admissible in court? Why or why not?

 1. What four constitutional rights are likely to be 
invoked by suspects during the pretrial identification 
stage? Briefly discuss how each applies to lineups, 
showups, and photographic displays.

 2. “A suspect is entitled to a lawyer during a police 
lineup.” Is this statement true or false? Explain your 
answer.

 3. “A suspect’s right to protection against self- incrimination 
is violated in a police lineup.” Is this statement true or 
false? Justify your answer.

 4. What can the police do if a suspect refuses to appear 
in a lineup?

 5. “A suspect is entitled to counsel during a lineup.” Is 
this statement true or false? Discuss your answer.

 6. Discuss what is wrong with eyewitness identification.
 7. What is DNA testing? Why are DNA test results 

admissible as evidence in court?

REVIEW QUESTIONS
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you speak with an accent; all three of you are wearing 
jeans. You are identified by the victim after you were 
made to repeat the statement “I will kill you if you 
shout.” Were your constitutional rights violated, and 
if so, what specific right(s)? Support your answer.

 3. Assume you are a lawyer who has a client against 
whom a charge for rape has been filed. You are 
later informed that the police have the DNA results 
of some epithelial (skin) cells found on the vic-
tim’s clothes, and this evidence matches your client’s 
DNA, which was obtained—against his strenuous 
objections—while he was arrested and held in deten-
tion for a few hours in the local jail. The police obtained 
your client’s DNA pursuant to state law, which pro-
vides that “all persons arrested for any offense must be 
subjected to DNA testing.” State all possible arguments 
you can use in court to challenge the case against your 
client. Given these facts, would you advise your client 
to plead guilty? Justify your response.

 1. Suspect X was arrested by the police in downtown San 
Francisco. He was charged with robbery. He asked for 
a lawyer and was given a public defender. A week later, 
X was made to appear in a police lineup. He refused, 
saying that he would do so only if his lawyer was 
present during the lineup. He further objected to the 
lineup on the grounds that it would violate his con-
stitutional right to due process and protection against 
self-incrimination and that it was also a violation of 
his Fourth Amendment right against unreasonable 
searches and seizures. You are the judge in the case. 
Will you uphold or reject X’s allegations? Analyze each 
allegation and give reasons for your decision.

 2. Assume you are a suspect and are made to appear in 
a police lineup. You are suspected of a sexual assault 
allegedly committed by “a Hispanic who was about 
5 feet 8, wore jeans, and spoke with an accent.” 
You are Hispanic, about 5 feet 10, and one of three 
Hispanics of similar height in the lineup. All three of 

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

Before  Miranda, voluntariness was the sole test for the 
admissibility of a confession or admission, but that 
standard was difficult for courts to apply.

Miranda v. Arizona  changed the rules on admissibility 
from voluntariness to the “three questions test.”

The  Miranda warnings must be given whenever there 
is custodial interrogation by the police.

“Custodial interrogation” is one phrase, but it is  

composed of two separate terms: custody and 
interrogation.

There are many situations, based on Court decisions,  

when the Miranda warnings are not required.

The “harmless error” rule applies to  Miranda cases on 
appeal.

KEY TERMS

“harmless error” rule
intelligent waiver
interrogation
Miranda rule
Miranda warnings
public safety exception
voluntary statement
voluntary waiver
volunteered statement
waiver

admission
collateral derivative 

evidence
confession
custodial interrogation
custody
deprived of freedom in a 

significant way
Edwards rule
functional equivalent of 

an interrogation
general on-the-scene 

questioning
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THE TOP 5 IMPORTANT CASES IN CONFESSIONS 
AND ADMISSIONS:  M I R A N D A  V .  A R I Z O N A

MIRANDA V. ARIZONA 1966 Law enforcement officers 
must give suspects the following warnings whenever there 
is a custodial interrogation: (1) You have a right to remain 
silent. (2) Anything you say can be used against you in a 
court of law. (3) You have a right to the presence of an 
attorney. (4) If you cannot afford an attorney, one will be 
appointed for you prior to questioning. (5) You may 
terminate this interview at any time.

EDWARDS V. ARIZONA 1981 Once the suspect has 
invoked the right to remain silent, the suspect cannot 
be questioned again for the same offense unless he or 
she initiates further communication, exchanges, or 
conversations with the police.

BERKEMER V. MCCARTY 1984 A person subjected to 
custodial interrogation must be given the Miranda 

warnings regardless of the nature or severity of the 
offense. Exception: The roadside questioning of a 
motorist detained pursuant to a routine traffic stop 
does not constitute a custodial interrogation, so there 
is no need to give the Miranda warnings.

ARIZONA V. FULMINANTE 1991 The harmless error 
rule is applicable to cases on appeal involving 
confessions.

DICKERSON V. UNITED STATES 2000 Miranda v. 
Arizona governs the admissibility in federal and state 
courts of confessions and admissions given during a 
custodial interrogation by the police. The Miranda 
warnings are a constitutional rule; therefore, any law 
passed by Congress that seeks to overturn Miranda is 
unconstitutional.

CHAPTER OUTLINE

Before Miranda

Voluntary Confessions

Four Illustrative Court Cases

After Miranda

The Basics of Miranda v. Arizona

The Case

The Miranda Warnings

Required by the Constitution, Not Just by Judges

Given for All Offenses Except Routine Traffic Stops

Distinguishing from the Right to Counsel

May Be Waived Knowingly and Intelligently

When Must the Miranda Warnings Be Given?

In Custody

Interrogation

Other Situations on the Miranda Warnings

Situations That Require the Miranda Warnings

Situations Not Requiring or Not Fully Applying the Miranda Warnings

Situations Not Requiring the Miranda Warnings

The Harmless Error Rule and Miranda Cases on Appeal

The Fifth Amendment to the U.S. Constitution provides that “No person shall 
. . . be compelled in any criminal case to be a witness against himself, nor be 
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deprived of life, liberty, or property, without due process of law.” This right has 
been a source of controversy and has generated a host of issues, some of which are 
still unresolved. The main question is this: When are confessions and admissions 
 admissible as  evidence in a criminal trial, and when are they excludable? The answers 
are not simple, but this chapter’s discussion should provide insights.

One case stands out way above all other cases on the admissibility of confessions 
and admissions. That case is Miranda v. Arizona, 384 U.S. 436 (1966), the focus of 
this chapter. In the words of Yale Kamisar, a noted legal scholar, Miranda is “one of 
the most praised, most maligned—and probably one of the most misunderstood— 
Supreme Court cases in American history.”1 It is perhaps the only United States 
Supreme Court decision that has led to the creation of a new word, one that is widely 
used by police, prosecutors, defense lawyers, and judges—Mirandized, meaning that 
the suspect has been given the Miranda warnings. By the Miranda rule, evidence 
obtained by the police during custodial interrogations  cannot be used in court during 
trial unless the defendant was first informed of the right not to incriminate oneself and 
the right to a lawyer (Mirandized) and unless that right was waived intelligently and 
voluntarily.

B EFORE M I R A N D A

Before the Miranda decision, the only test for whether a confession was admissible 
into court was whether it was voluntary, based on a “totality of the circumstances” 
test. The problem was: What is a voluntary confession?

VOLUNTARY CONFESSIONS

Before the Miranda decision, the Supreme Court decided the admissibility of confes-
sions and admissions on a case-by-case basis. The sole test was whether the confession 
was voluntary or involuntary, based on a “totality of the circumstances.” Voluntariness 
was determined by the courts based on whether the suspect’s will was “broken” or 
“overborne” by the police during interrogation and taking into account all of the 
facts and circumstances in the case. This approach did not provide much guidance 

The terms confession and admission are often 
used as though they are interchangeable; they 
are not. In criminal justice, a confession means 
that a  person says he or she committed the act; 
an admission means that the person owns up to 
something related to the act but may not have 
committed it. A confession is more incrimi-
nating than an admission. Here are examples: 
Confession: “Yes, I shot him.” Admission: “Yes, 

I was there, but I did not shoot him. I do not 
know who did.” If you are a prosecutor, you 
would wish for a confession from the defendant. 
It makes your job easier. If you are a defense law-
yer, you would prefer that your client had made 
an admission, not a confession. That makes your 
job easier. If you are the defendant, you would 
wish you did not give the police either a confes-
sion or an admission.

CONFESSION AND ADMISSION DISTINGUISHEDH I G H
L I G H T
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to the lower courts because the Supreme Court had failed to set any definitive guide-
lines by which the admissibility of confessions could be determined. In general, the 
Court held that confessions obtained by force or coercion could not be used in court; 
conversely, confessions were admissible if they were voluntary. Voluntariness was the 
standard used, but the meaning of that word was difficult to determine and changed 
over the years.

Originally, only confessions or statements obtained by physical force (such as 
beating, whipping, or maiming) were considered inadmissible. Later, courts recog-
nized that coercion could be mental as well as physical. Even then, the hard question 
remained, At what point did physical or mental (psychological) coercion become 
so excessive as to render the confession involuntary? Clearly, physical torture was 
 prohibited, but what about a push, a shove, a slap, or a mere threat? As for mental 
coercion, suppose the police did not physically abuse the suspect but simply detained 
him “until he talked”? Was this coercion? If so, how long must the detention last 
before the confession could be considered coerced? A few hours? A day? A week?

FOUR ILLUSTRATIVE COURT CASES

The following four cases, all decided prior to Miranda, give a glimpse into the evo-
lution of the Court’s rulings and illustrate the difficulty the Court faced in pre-
scribing a clear criterion for the admissibility of confessions or statements before the 
Miranda decision. Each case was decided on the old voluntariness standard and under 
 circumstances that could hardly be replicated in other cases. This led to confusing 
and conflicting decisions in the lower courts, a confusion that was largely cleared by 
the Miranda decision.

Coercion and Brutality—Confession Not Valid A deputy sheriff, accom-
panied by other persons, took one of the suspects (Brown) to a murder scene, where 
he was questioned about the crime. Brown denied his guilt and was hanged by a 
rope from the limb of a tree for a period of time. He was then let down, after which 
he again denied his guilt. He was next tied to the tree and whipped, but he still 
refused to confess and was allowed to go home. Later Brown was seized again and 
whipped until he confessed.

The Court reversed the conviction and held that the confession was a product 
of utter coercion and brutality and thus violated the Fourteenth Amendment right 
to due process.

Deception—Confession Not Valid The defendant was suspected of murder 
in New York. About 10 days after the murder, Spano telephoned a close friend who 
was a rookie police officer in the New York Police Department. Spano told his friend 
that he (Spano) had taken a terrific beating from the murder victim, and, because he 
was dazed, did not know what he was doing when he shot the victim. The officer 
relayed this information to his superiors. Spano was brought in for questioning, but 
his attorney advised him not to answer any questions. The department called in the 
rookie friend and told him to inform Spano that his telephone call had caused the 
officer a lot of trouble. The officer was instructed to win sympathy from Spano for 
the sake of his wife and children. Spano refused to cooperate, but after his friend’s 

Brown v. Mississippi 
(1936)

Spano v. New York (1959)
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fourth try, he finally agreed to tell the police about the shooting. Spano was con-
victed and appealed.

The Court said that the use of deception as a means of psychological pressure 
to induce a confession was a violation of the defendant’s constitutional rights, and 
therefore the Court excluded the evidence.

Confession Not Voluntary—Confession Not Valid The defendant was 
charged with murder and found guilty by a jury. While in jail pending trial, Rogers 
was questioned about the killing. The interrogation started during the afternoon of 
the day of his arrest and continued through the evening. During the interrogation, 
Rogers was allowed to smoke and was given a sandwich and some coffee. At no time 
was he ever subjected to violence or threat of violence by the police. Six hours after 
the start of the interview, Rogers still refused to give any information. The police 
then indicated that they were about to have Rogers’s wife taken into custody, where-
upon Rogers indicated his willingness to confess. The confession was introduced as 
evidence during the trial, and Rogers was convicted.

The Court held that the confession by Rogers was involuntary, and therefore not 
admissible, on the grounds that the accused did not have complete freedom of mind 
when making his confession.

Suspect Denied Counsel at the Police Station—Confession Not 

Valid Escobedo was arrested for murder and interrogated for several hours at the 
police station, during which time he was persuaded to confess. During the inter-
rogation, Escobedo repeatedly asked to see his lawyer, who was also at the police 
station at that time and who demanded to see him. The police refused both requests 
and proceeded to interrogate Escobedo. He eventually confessed, was tried, and was 
convicted.

On appeal, the Court held that Escobedo was denied his right to counsel, so no 
statement taken during the interrogation could be admitted against him at the trial. 
The Court said that “where, as here, the investigation is no longer a general inquiry 
into the unsolved crime but has begun to focus on a particular suspect . . . no state-
ment elicited by the police during the investigation may be used against him at a 
criminal trial.”

Escobedo v. Illinois was an easy case for the Court to decide because the police 
had indeed grossly violated Escobedo’s right to counsel. However, the Escobedo case 
left two issues unsettled: (1) Did the right to counsel apply only when the facts were 
similar to those in Escobedo (the suspect was accused of a serious offense, was being 
questioned at the police station, and had asked to see his lawyer, and the lawyer was 
present and demanded to confer with his client)? and (2) What did the Court mean 
when it said that the right to counsel could be invoked when the investigation had 
begun to “focus on a particular suspect”? Did this phrase refer to when a suspect was 
under investigation, had been arrested, had been charged with an offense, or had 
been arraigned? Because of its unique facts, the Escobedo case raised more questions 
than it answered. Trial courts disagreed on the meaning of Escobedo, particularly the 
interpretation of the term focus, leading to conflicting decisions. Further guidance 
from the Court became necessary. Escobedo therefore set the stage for Miranda and, 
in fact, made Miranda necessary because the confusion created in the lower courts by 
Escobedo had to be cleared up.

Rogers v. Richmond 
(1961)

Escobedo v. Illinois (1964)
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AFTER M I R A N D A

In Miranda, the Court rejected voluntariness as the sole test to determine whether 
statements from suspects are admissible in court. Voluntariness is still required today, 
but it is assumed from a “yes” answer to all three questions the trial court must ask:

1. Were the Miranda warnings given?
2. If they were given, was there a waiver?
3. If there was a waiver, was it intelligent and voluntary?

Miranda, in effect, established a three-question test for admissibility.

1. If the statement was voluntary but the Miranda warnings were not 
given when they should have been (because there was a custodial 
interrogation), the evidence cannot be admitted in court.

2. Even if the statement was voluntary and the Miranda warnings were 
given, the statement is not admissible if the government cannot establish 
that there was a waiver.

3. If the statement was voluntary, the Miranda warnings were given, and 
there was a waiver, but the waiver was not intelligent and voluntary, the 
evidence obtained is not admissible in court.

These three tests can be illustrated as follows:

Question 1: Were the  Miranda warnings given? Example: Assume that after her arrest 
and in response to questions asked without the Miranda warnings, suspect X gives 
the police a confession that is 100 percent voluntary. The evidence cannot be used 
in court because X was not given her Miranda warnings.
Question 2: If they were given, was there a waiver?  Example: Assume that suspect 
Y was given the Miranda warnings. However, the prosecutor could not prove in 
court that Y in fact waived his rights prior to giving a confession. The evidence 
is not admissible.
Question 3: If there was a waiver, was it intelligent and voluntary?  Example: 
Assume that suspect Z gave a voluntary statement to the police after being 
given the Miranda warnings. During the trial, however, the prosecutor could 
not prove that Z’s waiver was intelligent and voluntary. The evidence is not 
admissible.

For trial court judges, the importance of Miranda lies in the shift from the old vol-
untariness test to a new and clear standard that is easier to apply. Instead of determining 
voluntariness on a case-by-case basis, which took a lot of time, after Miranda, judges 
only need to ascertain the answers to the three questions. If the answers are yes to all 
three questions, then the evidence is admissible; conversely, if at least one of the answers 
is a no, the evidence is not admissible. Determining the  admissibility of  confessions or 
admissions based on Miranda is therefore easier and less  time-consuming.

It must be emphasized that voluntariness is still a requirement for admissibility, 
but it is no longer the sole focus of the trial court’s initial inquiry. Involuntary confes-
sions are not admissible under Miranda, but voluntariness is assumed if the answers 
to the three questions are all yes. Trial courts no longer need to investigate specific 
facts in each case to determine if the statement was in fact voluntary.
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The Court summarized these rules in Missouri v. Seibert, 542 U.S. 600 (2004), 
when it said:

Miranda conditioned the admissibility at trial of any custodial confession 
on warning a suspect of his rights; failure to give the prescribed warn-
ings and obtain a waiver of rights before custodial questioning generally 
requires exclusion of any statements obtained. Conversely, giving the 
warnings and getting a waiver has generally produced a virtual ticket of 
admissibility.

THE BASICS OF M I R A N D A  V .  A R I Z O N A

Although many in the public are familiar with the words in the Miranda warnings, 
few know the details of the case that brought them into everyday law enforcement 
language. In this section, we look at the Miranda case, the warnings, the constitu-
tional requirements, when Miranda warnings must be given, a comparison with the 
right to counsel, when the Miranda rights may be waived, and what is required to 
make a waiver stand up in court.

THE CASE

Miranda v. Arizona, 384 U.S. 436 (1966), decided in a narrow 5-to-4 vote, is 
undoubtedly the best-known and arguably the most significant law enforcement case 
ever decided by the U.S. Supreme Court. Because of its importance, the case deserves 
detailed discussion. We will look at the facts of the case, the legal issues, the Court’s 
decision, and its significance.

The Facts Ernesto Miranda was arrested at his home in Phoenix, Arizona, and 
taken to a police station for questioning in connection with a rape and kidnapping. 
Miranda was then 23 years old, poor, and a ninth-grade dropout. The officers 
interrogated him for two hours, after which they emerged from the interrogation 
room with a written confession signed by Miranda. The confession was admitted as 
evidence during the trial. Miranda was convicted of rape and kidnapping and sen-
tenced to 20 to 30 years’ imprisonment on each count. The Arizona Supreme Court 
affirmed the conviction; Miranda appealed to the U.S. Supreme Court.

The Legal Issues Must the police inform a suspect who is subject to a custodial 
interrogation of his or her constitutional rights involving self-incrimination and 
counsel prior to questioning for the evidence obtained to be admissible in court 
during the trial?

The Court’s Decision Evidence obtained by the police during custodial inter-
rogation of a suspect cannot be used in court during the trial unless the suspect was 
first informed of the right not to incriminate himself or herself and of the right to 
counsel. The Court said:

Missouri v. Seibert (2004)

Miranda v. Arizona (1966)
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We hold that when an individual is taken into custody or otherwise deprived 
of his freedom by the authorities and is subject to questioning, the privilege 
against self-incrimination is jeopardized. Procedural safeguards must be 
employed. . . . 

He must be warned prior to any questioning that he has a right to remain 
silent, that anything he says can be used against him in a court of law, that 
he has a right to the presence of an attorney, and that if he cannot afford 
an attorney one will be appointed for him prior to any questioning if he 
so desires. Opportunity to exercise these rights must be afforded to him 
throughout the interrogation.

Case Significance Miranda v. Arizona has had a huge impact on day-to-day 
crime investigation. It has drawn a “bright-line” rule for admissibility of confessions 
and admissions and has led to changes that have since become an accepted part of 
routine police work. No other law enforcement case initially generated more con-
troversy within and outside police circles. Supporters of the Miranda decision hailed 
it as properly protective of individual rights, whereas critics accused the Court of 
being soft on crime and of coddling criminals. In the words of one critic, written 
years after Miranda was decided:

The [Miranda] Court wanted to place all the participants . . . on equal 
ground. To accomplish this objective, the Court sought to provide counsel 
to the suspect before the police could take advantage of the suspect’s particu-
lar shortcomings. Thus, with one stroke, the Court boldly and improperly 
resolved the contradictions in the law of confessions by giving it a single 
focus—protection of the suspect.2

The 5-to-4 split among the justices served to fan the flames of the controversy in its 
early stages, with opponents of the ruling hoping that a change in Court composi-
tion would hasten its demise. But that has not happened, nor is it likely to happen in 
the near future. The Miranda warnings, with variations, have been adopted in other 
countries and have in fact become a popular export of the American criminal justice 
system.

Miranda is unusual because a Court decision seldom tells the police exactly what 
they should do. In Miranda, the Court did not simply say that a constitutional right 
was violated; it went further and prescribed in no uncertain terms what the police 
should do. In clear language, the Court mandated that a suspect “must be warned 
prior to any questioning that he has a right to remain silent, that anything he says can 
be used against him in a court of law, that he has a right to the presence of an attor-
ney, and that if he cannot afford an attorney one will be appointed for him prior to 
any questioning if he so desires.” Seldom has the Court been as specific in its instruc-
tions about what it wanted the police to do.

Miranda also clarified some of the ambiguous terms used in Escobedo. “By custo-
dial interrogation,” said the Court, “we mean questioning initiated by law enforce-
ment officers after a person has been taken into custody or otherwise deprived of his 
freedom of action in any significant way.” It then added this footnote: “This is what 
we meant in Escobedo when we spoke of an investigation which had focused on an 
accused.” Yet the “focus” test used in Escobedo was abandoned by the Court in later 
cases; in its place, the “custodial interrogation” test was used to determine whether 
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the Miranda warnings needed to be given. The Escobedo case brought the right to 
counsel to the police station prior to trial; the Miranda case went beyond the police 
station and brought the right to counsel out into the street if custodial interrogation 
was to take place.

THE MIRANDA WARNINGS

Miranda mandates that the following four warnings must be given to a suspect or 
accused prior to custodial interrogation:

You have a right to remain silent. 

Anything you say can be used against you in a court of law. 

You have a right to the presence of an attorney. 

If you cannot afford an attorney, one will be appointed for you prior to  

questioning.

Just about all law enforcement departments in the United States add a fifth warning: 
“You have the right to terminate this interview at any time.” This additional state-
ment, however, is not constitutionally required under the Miranda decision.

Most police departments direct officers to issue the warnings as given here (taken 
directly from the Miranda decision). However, in some cases, warnings that are not 
worded exactly as given here may still comply with Miranda, provided the defendant 
is given adequate information concerning the right to remain silent and to have an 
attorney present. In Duckworth v. Eagan, 492 U.S. 195 (1989), the police gave the 
following warnings: “You have a right to talk to a lawyer for advice before we ask you 
any questions, and to have him with you during questioning. You have the right to 
the advice and presence of a lawyer even if you cannot afford to hire one. We have 
no way of giving you a lawyer, but one will be appointed for you, if you wish, if and 
when you go to court.” The last part of that warning—“if you wish, if and when you 
go to court”—was challenged as ambiguous and therefore inadequate.

The Court disagreed, saying that the warning, although ambiguous, was suffi-
cient to inform the suspect of his rights. The Court added that this does not require 
that lawyers always be available. It is enough that the suspect is informed of his or her 
right to an attorney and to appointed counsel, and that, if the police cannot provide 
appointed counsel, they will not question the suspect until and unless there is a valid 
waiver. The Court also stated, “If the individual indicates in any manner any time 
prior to or during questioning that he wishes to remain silent, the interrogation must 
cease.” If it does not cease, any information obtained by the police is not admissible 
as evidence in court unless the government can prove that the defendant knowingly 
and intelligently waived that right.

REQUIRED BY THE CONSTITUTION, NOT JUST BY JUDGES

In what was described as the most serious challenge to the Miranda rule since the 
decision came out in 1966, a three-judge panel in the federal Court of Appeals for 
the Fourth Circuit held, by a 2-to-1 vote in 1999, that voluntary confessions given 
without the Miranda warnings do not have to be excluded in federal court prosecu-
tions and that congressional law overrules Miranda in federal courts (United States v. 

Duckworth v. Eagan 
(1989)

United States v. Dickerson 
(4th Cir. 1999)
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Dickerson, No. 97-4750 [4th Cir. 1999]). That ruling generated extensive publicity 
and was promptly appealed to the U.S. Supreme Court. The Court resolved that 
issue, holding that Miranda v. Arizona governs the admissibility in federal and state 
courts of confessions and admissions given during custodial interrogation by the 
police. Giving the Miranda warnings is required by the Constitution, and therefore 
any law passed by Congress that seeks to overturn the Miranda decision is unconsti-
tutional (Dickerson v. United States, 530 U.S. 428 [2000]).

The facts in Dickerson v. United States (2000) are that Dickerson was arrested 
and made incriminating statements to police. Before his trial, he moved that the 
statements be suppressed because he had not received his Miranda warnings prior to 
being interrogated. His statements were voluntary, but they were made without hav-
ing been given the Miranda warnings. The federal District Court granted the motion 
to suppress, but the Court of Appeals overturned it, stating that 18 U.S.C. Section 
3501, passed by Congress in response to the Miranda decision, prevailed and only 
required a finding by a court that the confession was given voluntarily.

Note that 18 U.S.C. Section 3501 was part of a law passed by Congress in 1966 
right after the Miranda decision came out, but a ruling on the constitutionality of 
that law was never made by the U.S. Supreme Court because the law was not enforced 
by the federal government—until Dickerson. That law sought to overturn the Court 
decision in Miranda by providing that the admissibility of confessions and admissions 
in federal court is determined by whether or not they were made voluntarily, not by 
whether or not they complied with the Miranda warnings. Rejecting the constitution-
ality of 18 U.S.C. Section 3501, the Court said: “In sum, we conclude that Miranda 
announced a constitutional rule that Congress may not supersede legislatively.”

Dickerson is significant because it settled an important issue: Can the Miranda 
decision be overruled by laws passed by Congress or state legislatures? The Court 
answered that Miranda is not just a rule of evidence; therefore, it cannot be undone 
by legislation, as Congress had tried to do. Only a constitutional amendment 
can do away at present with the Miranda warnings. Because of this decision, the 
Miranda warnings are here to stay unless the Court, in future years, changes its 
mind about their being required by the Constitution, or if there is a constitutional 
amendment. Had the decision been different, federal cases immediately would 
have been governed by the provisions of the federal law. Some state legislatures 
probably would have passed similar legislation, leading to the admissibility of con-
fessions and admissions being governed by different rules.

Dickerson v. United States 
(2000)

Decided in the year 2000 by a 7-to-2 vote, 
Dickerson is arguably the most important deci-
sion on the Miranda warnings since Miranda v. 
Arizona was decided in 1966. The Court said 
that Miranda v. Arizona governs the admissibil-
ity in federal and state courts of confessions and 

admissions given during custodial interroga-
tions. Dickerson reaffirms Miranda and places the 
Miranda warnings on a high pedestal as a con-
stitutional rule beyond the reach of legislatures. 
The Miranda warnings are here to stay, unless the 
Court changes its mind.

THE SIGNIFICANCE OF DICKERSON V. UNITED STATESH I G H
L I G H T
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GIVEN FOR ALL OFFENSES EXCEPT ROUTINE TRAFFIC STOPS

Should the Miranda warnings be given for all offenses or only for some? The Court 
answered this important question in Berkemer v. McCarty, 468 U.S. 420 (1984). The 
Court’s answer can be summarized as follows:

The rule.  A person subjected to custodial interrogation must be given the Miranda 
warnings regardless of the nature or severity of the offense and whether the per-
son goes to jail or not. This includes felonies, misdemeanors, and petty and traffic 
offenses.
The only exception.  The roadside questioning of a motorist detained pursuant to 
a routine traffic stop does not require the Miranda warnings.

In McCarty, an officer of the Ohio State Highway Patrol observed a driver weaving in 
and out of a highway lane. The officer stopped the car and forced McCarty to get out. 
Noticing that McCarty had difficulty standing, the officer asked him if he had been 
using intoxicants and requested that he take a field sobriety test. McCarty replied 
that he had consumed two beers and had smoked marijuana a short time before. 
The officer then arrested him and drove him to the county jail, where a blood test 
was  performed. Questioning was resumed, and McCarty again gave incriminating 
 statements. Convicted of driving while under the influence of alcohol and/or drugs, 
he sought exclusion of his incriminating statements, saying that at no point in the 
whole proceeding was he given the Miranda warnings. The state of Ohio countered 
that the warnings were unnecessary because McCarty was charged with a misde-
meanor traffic offense.

The Court agreed with McCarty, saying, “We therefore hold that a person 
 subjected to custodial interrogation is entitled to the benefit of the procedural safe-
guards enunciated in Miranda, regardless of the nature or severity of the offense of 
which he is suspected or for which he was arrested.” The Court went on to say that 
the only exception is routine questioning of a motorist detained pursuant to a routine 
traffic stop. This is because a routine traffic stop is usually brief, and the motorist 
expects that, although he or she may be given a citation, in the end he or she most 
likely will be allowed to continue.

Contrary to McCarty’s allegations, there is no deprivation of freedom in a 
 significant way in a routine traffic stop. The Court said that there is no custodial 
interrogation in these cases, because the typical traffic stop is public; such expo-
sure to public view reduces the opportunity for unscrupulous police officers to use 
 illegitimate means to solicit self-incriminating statements and diminishes the motor-
ist’s fear of being subjected to abuse unless he or she cooperates. The Court further 
noted, “A motorist’s expectations, when he sees a policeman’s light flashing behind 
him, are that he will be obliged to spend a short period of time answering questions 
and  waiting while the officer checks his license and registration, that he may then be 
given a citation, but that in the end he most likely will be allowed to continue on his 
way.” (Read the Case Brief to learn more about Berkemer v. McCarty.)

Four years later, the Court reiterated this principle, saying that the curbside stop 
of a motorist for a traffic violation, although representing a Fourth Amendment 
seizure of the person, is not sufficiently custodial to require the Miranda warnings 
(Pennsylvania v. Bruder, 488 U.S. 9 [1988]). However, traffic offenses that involve 
more than roadside questioning pursuant to a routine traffic stop need the Miranda 

Berkemer v. McCarty 
(1984)

Pennsylvania v. Bruder 
(1988)
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THE LEADING CASE ON TYPES OF OFFENSES 

THAT REQUIRE MIRANDA  WARNINGS

Berkemer v. McCarty, 

468 U.S. 420 (1984)
C A S E 
BRIEF

Facts: After observing McCarty’s car weaving in 
and out of a highway lane, Officer Williams of 
the Ohio State Highway Patrol forced McCarty 
to stop and get out of the car. Noticing that 
McCarty was having difficulty standing, the 
officer concluded that he would be charged 
with a traffic offense and would not be allowed 
to leave the scene, but McCarty was not told 
that he would be taken into custody. When 
McCarty could not perform a field sobriety test 
without falling, Officer Williams asked if he had 
been using intoxicants, whereupon McCarty 
replied that he had consumed two beers and had 
smoked marijuana a short time before. The offi-
cer then formally arrested McCarty and drove 
him to a county jail, where a blood test failed 
to detect any alcohol in his blood. Questioning 
was resumed, and McCarty again made incrimi-
nating statements, including an admission that 
he was “barely” under the influence of alcohol. 
At no point during this sequence was McCarty 
given the Miranda warnings. He was subse-
quently charged with operating a motor vehicle 
under the influence of alcohol and drugs, a 
misdemeanor under Ohio law. He pleaded “no 
contest” but later filed a writ of habeas corpus, 
alleging that the evidence obtained should not 
have been admitted in court.

Issue or Issues: Was evidence obtained by the 
police without giving the suspect the Miranda 
warnings admissible in a prosecution for a misde-
meanor offense? No.

Holding: The Court decided that (1) a person 
subjected to custodial interrogation must be 
given the Miranda warnings regardless of the 
nature or severity of the offense of which the 
person is suspected or for which he or she was 
arrested, but that (2) the roadside questioning of 
a motorist detained pursuant to a routine traffic 
stop does not constitute “custodial interroga-
tion,” so there is no need to give the Miranda 
warnings.

Case Significance: This case settled two legal 
issues that had long divided lower courts. It is 
clear now that once a suspect has been placed 
under arrest for any offense, whether it is a 
felony or a misdemeanor, the Miranda warn-
ings must be given before interrogation. This 
rule is easier for the police to follow than the 
requirement of determining if the arrest was 
for a felony or a misdemeanor before giving the 
warning. The Court said that the purpose of the 
Miranda warnings, which is to ensure that the 
police do not coerce or trick captive suspects 
into confessing, is applicable equally to misde-
meanor and felony cases.

The second part of the decision is equally 
important; it identifies a particular instance 
when the warnings do not need to be given. 
There is no custodial interrogation in a traffic 
stop because it is usually brief and the motorist 
expects that, although a citation may be forth-
coming, in the end he or she will probably be 
allowed to continue on his or her way. However, 
if a motorist who has been detained is thereafter 
subjected to treatment that renders him or her 
“in custody” for practical purposes, then he or 
she is entitled to be given the Miranda warnings.

Excerpts from the Decision: Two features of 
an ordinary traffic stop mitigate the danger that 
a person questioned will be induced “to speak 
where he would not otherwise do so freely.” 
First, detention of a motorist pursuant to a traf-
fic stop is presumptively temporary and brief. 
The vast majority of roadside detentions last 
only a few minutes. A motorist’s expectations, 
when he sees a policeman’s light flashing behind 
him, are that he will be obliged to spend a short 
period of time answering questions and waiting 
while the officer checks his license and registra-
tion, that he may then be given a citation, but 
that in the end he most likely will be allowed 
to continue on his way. In this respect, ques-
tioning incident to an ordinary traffic stop is 
quite different from stationhouse interrogation, 
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warnings. In general, the arrest of a driver in connection with a traffic offense triggers 
the Miranda warnings, because this is no longer a case of roadside questioning pursu-
ant to a routine traffic stop.

These rules can be illustrated as follows:

Example 1.  Y is stopped by an officer for driving while intoxicated. State law or 
local ordinance allows the officer to arrest the driver for this traffic offense, so he 
arrests Y and takes her to the police station for booking. If the officer asks anything 
other than preliminary questions (such as name and address), Y must be given the 
Miranda warnings. Otherwise, statements Y makes will not be admissible in court.
Example 2.  Z is stopped by an officer for failure to stop at a stop sign. The 
officer asks Z questions and then issues a citation or releases Z. The officer does 
not have to give Z the Miranda warnings even if she asks Z questions.

In sum, the Miranda warnings must be given when the suspect is interrogated for any 
type of offense—whether it is a felony, misdemeanor, or petty traffic offense. The 
only exception is roadside questioning of a motorist detained pursuant to a routine 
traffic stop.

DISTINGUISHING MIRANDA FROM THE RIGHT TO COUNSEL

Although often associated with a suspect’s right to counsel, Miranda v. Arizona is in 
fact based on the Fifth Amendment right to protection against self-incrimination, not 
on the Sixth Amendment right to counsel. Miranda warnings 1 and 2, as noted pre-
viously, protect the right not to incriminate oneself. Warnings 3 and 4 are right-to-
counsel warnings, but they are there primarily to protect suspects against compulsory 
self-incrimination. In other words, a suspect is entitled to a lawyer during interroga-
tion so that the right against self-incrimination may be protected. Miranda is but a 
small slice of the big right-to-counsel pie, although it is more often used in police 

which frequently is  prolonged, and in which 
the detainee often is aware that questioning will 
continue until he provides his interrogators the 
answers they seek.

Second, circumstances associated with the 
typical traffic stop are not such that the motorist 
feels completely at the mercy of the police. To be 
sure, the aura of authority surrounding an armed, 
uniformed officer and the knowledge that the 
officer has some discretion in deciding whether to 
issue a citation, in combination, exert some pres-
sure on the detainee to respond to questions. But 
other aspects of the situation substantially offset 
these forces. Perhaps most importantly, the typi-
cal traffic stop is public, at least to some degree. 

Passersby, on foot or in other cars, witness the 
interaction of officer and motorist. This expo-
sure to public view both reduces the ability of an 
unscrupulous policeman to use illegitimate means 
to elicit self-incriminating statements and dimin-
ishes the motorist’s fear that, if he does not coop-
erate, he will be subjected to abuse. The fact that 
the detained motorist typically is confronted by 
only one or at most two policemen further mutes 
his sense of vulnerability. In short, the atmosphere 
[468 U.S. 420, 439] surrounding an ordinary traf-
fic stop is substantially less “police dominated” 
than that surrounding the kinds of interrogation 
at issue in Miranda itself, and in the subsequent 
cases in which we have applied Miranda.
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work. Even if the proper Miranda warnings are given, the evidence is not admissible 
if the right to counsel under the Sixth Amendment is violated.

In Massiah v. United States, 377 U.S. 201 (1964), the Court held that incriminat-
ing statements are not admissible in court if the defendant was questioned without an 
attorney present after the defendant was charged with a crime and had obtained an 
attorney. This case was decided two years before Miranda (1966) but has since been 
reiterated by courts in subsequent cases involving the right to counsel.

In a subsequent case, United States v. Henry, 447 U.S. 264 (1980), the Court 
held that the government violates a defendant’s Sixth Amendment right to counsel by 
intentionally creating a situation likely to induce the accused to make incriminating 
statements without the presence of a lawyer. In Henry, Henry was indicted for armed 
robbery. While he was in jail, government agents contacted one of his cell mates, 
who was an informant, and instructed him to be alert to any statements Henry made 
but not to initiate any conversations regarding the robbery. After the informant was 
released, he was contacted by the agents and paid for the information he provided 
concerning Henry’s incriminating statements about the robbery. Convicted, Henry 
appealed, saying that the testimony of the informant should have been excluded.

The Court agreed, holding the informant’s testimony inadmissible. The Court 
believed it probable that the informant used his position to secure incriminating 
information and therefore probably acted beyond “mere listening” for information. 
The Court added that, although the government agent told the informant not to 
initiate any questioning of Henry, the agent must have known that the informant was 
likely to do so anyway. More important, in Henry, the basis for the appeal was a viola-
tion of the right to counsel, not the right to protection against self-incrimination—as 
was the case in Miranda.

In a more recent case, Fellers v. United States, 540 U.S. 519 (2004), the Court 
held that the proper standard to use when determining whether statements made 
by a defendant after an indictment are admissible in court is the Sixth Amendment 
right to counsel, not the Fifth Amendment right against self-incrimination. In this 
case, the defendant claimed that his Sixth Amendment right to counsel and his Fifth 
Amendment Miranda rights were both violated when the statements he made at his 
home and then later at the jail were used against him during the trial. The defendant, 
Fellers, was under indictment when both questionings took place.

If his Fifth Amendment right against self-incrimination had been used as the stan-
dard for admissibility, then his statements while in jail would have been admissible 

Massiah v. United States 
(1964)

United States v. Henry 
(1980)

Fellers v. United States 
(2004)

 1. You have the right to remain silent—if you 
can stand the pain.

 2. Anything you say can and will be used against 
you in a court of law. Our local judge, how-
ever, was a police officer and worked with us 
while he was in law school.

 3. You have the right to a lawyer—but if I were 
you, I’d plead guilty and get it over with.

 4. If you can’t afford a lawyer, one will be 
assigned to you. He should be competent 
because he just passed the bar examination, 
although barely.

 5. You have the right to end this interview at 
any time—but if I were you, I’d go on con-
fessing. It’s good for your conscience—if you 
have one.

ON THE LIGHTER SIDE: A VERSION OF THE MIRANDA WARNINGS A 
POLICE OFFICER SHOULD NEVER GIVE

H I G H
L I G H T
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because he was given the Miranda warnings and had waived his Fifth Amendment right 
before giving the confession. However, he claimed that the jail statement was inadmis-
sible because it violated his Sixth Amendment right to counsel in that it was the “fruit” 
of an unlawful interrogation at his home (after indictment and when he had a lawyer) 
and therefore should have been excluded even if he was given the Miranda warnings.

The Court agreed, saying that in previous cases “this Court has consistently 
applied the deliberate-elicitation standard in subsequent Sixth Amendment cases . . . 
and has expressly distinguished it from the Fifth Amendment custodial-interrogation 
standard.” It then added that “there is no question here that the officers deliberately 
elicited information from petitioner at his home.” Because the officers interrogated 
the defendant at his home without counsel after he had been indicted, the absence of 
his lawyer made his statement in his home inadmissible. His subsequent statement in 
jail was also inadmissible because it was “fruit of the poisonous tree.”

In cases involving confessions and admissions, the Fifth Amendment protection 
against compulsory self-incrimination and the Sixth Amendment right to counsel, 
although different, are closely intertwined and can be tricky for police officers. Giving the 
Miranda warnings may make the statement admissible under the Fifth Amendment right 
against self-incrimination, but that same statement may be inadmissible under the Sixth 
Amendment if the defendant has been assigned or obtained a lawyer for his or her defense. 
Thus, in some cases, in addition to giving the Miranda warnings, the police must ascertain 
whether or not the suspect already has or has been assigned a lawyer for that case.

In sum, the Miranda warnings and the right to counsel are not one and the same 
right. Some cases primarily involve the Miranda warnings and are self-incrimination 
cases; others, like Henry, involve the right to counsel before or after indictment. The 
rule is that, after a suspect has obtained counsel and is in custody, interrogation about 
any offense that is likely to elicit incriminating answers—in the absence of a lawyer—
violates the suspect’s right to counsel.

MIRANDA WARNINGS AND THE RIGHT TO COUNSEL COMPAREDH I G H
L I G H T

Miranda Warnings Right to Counsel

Come under the Fifth Amendment right 
against self-incrimination

Comes under the Sixth Amendment

Apply only during custodial interrogation Applies in many proceedings—before trial, during 
trial, and during an appeal of a conviction

Given by the police Lawyer is either retained by the suspect or assigned 
by a judge

Given in the absence of a lawyer Once defendant has a lawyer, defendant cannot be 
questioned in the absence of a lawyer unless the right 
is waived

Must be given every time there is a custodial 
interrogation about any offense except routine 
traffic stops

Once given, is violated only if the interrogation deals 
with the same offense but not if it is about other 
offenses, even if closely related
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MAY BE WAIVED KNOWINGLY AND INTELLIGENTLY

In Miranda, the Court said, “After . . . warnings have been given, and such opportunity 
[to exercise these rights] afforded him, the individual may knowingly and intelligently 
waive these rights and agree to answer questions or make a statement.” A waiver is an 
intentional relinquishment of a known right or remedy. The rights under Miranda may 
be waived expressly or implicitly, but the Court said that “a heavy burden rests on the 
government to demonstrate that the defendant knowingly and intelligently waived his 
privilege against self-incrimination and his right to retained or appointed counsel.”

The following aspects of a valid waiver need further discussion:

What is meant by an intelligent and voluntary waiver? 

Can a valid waiver be presumed from suspect’s silence after the warnings? 

Is a waiver “following the advice of God” valid? 

Is a waiver after a prolonged interruption valid? 

Is a waiver that suspect has withdrawn valid? 

What Is Meant by an Intelligent and Voluntary Waiver? The Miranda 
decision specifically states that the prosecution must prove that the defendant intel-
ligently and voluntarily waived his or her right to silence and to retained or court-
appointed counsel. An intelligent waiver means one given by a suspect who knows 
what he or she is doing and is sufficiently competent to waive his or her rights. In 
cases involving a suspect who is drunk, under the influence of drugs, or in a state of 
trauma or shock or who has been seriously injured, is senile, or is too young, intel-
ligent waiver is difficult for the prosecution to prove. There is no definite guidance 
from the courts in these cases; the best policy is for the police either to wait until 
the suspect’s competency is restored (even if temporarily) or to be certain that the 
suspect understands the warnings.

A voluntary waiver is one that is not the result of any threat, force, or coercion 
and is made of the suspect’s own free will. It is determined based on a totality of 
circumstances. In one case, a suspect in the killing of an undercover officer, who was 
in the intensive care unit of the hospital and under heavy sedation, was asked by the 
police if he had shot anyone. The suspect replied, “I can’t say; I have to see a lawyer.” 
The Court said that the statements obtained by the police were not “the product of 
his free and rational choice” and could not be used even for impeachment purposes 
(Mincey v. Arizona, 437 U.S. 385 [1978]). The Court added:

It is hard to imagine a situation less conducive to the exercise of a “rational 
intellect and a free will” than Mincey’s. He had been seriously wounded 
just a few hours earlier, and had arrived at the hospital “depressed almost to 
the point of coma,” according to his attending physician. Although he had 
received some treatment, his condition at the time of . . . interrogation was 
still sufficiently serious that he was in the intensive care unit. He complained 
to [the detective] that the pain in his leg was “unbearable.” He was evidently 
confused and unable to think clearly about the events of that afternoon or 
the circumstances of his interrogation, since some of his written answers were 
on their face not entirely coherent.

Moreover, the waiver must be shown on the record. Quoting from an earlier case, 
the Court in Miranda said, “Presuming waiver from a silent record is impermissible. 

Mincey v. Arizona (1978)
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The record must show, or there must be an allegation and evidence which shows, 
that an accused was offered counsel but intelligently and understandingly rejected 
the offer. Anything less is not a waiver.” The waiver does not have to be written or 
expressed, but it must be proved by the prosecution.

“Intelligent and voluntary” must be proved by prosecution The Court 
in Miranda held that the prosecution has a “heavy burden . . . to demonstrate 
that the defendant knowingly and intelligently waived his privilege against self-
incrimination and his right to a retained or appointed counsel.” If that burden is 
not met, the evidence obtained is inadmissible even if it is voluntary. Although 
a written waiver is not constitutionally required, most police departments have a 
written waiver form that suspects are asked to sign. The written waiver may be 
a part of the written confession, either before or after the statement by the accused, 
or be attached to it. If witnesses to the waiver are available (such as police officers, 
other police personnel, or private persons), they should be asked to sign the waiver 
to strengthen the showing of voluntariness (see Figure 11.1). If the confession is 
typewritten, it is a good practice to have the defendant read it and, in his or her 
own handwriting, correct any errors. This procedure reinforces the claim of a valid 
waiver. In the absence of a written waiver, the issue boils down to the testimony 
of the suspect against the testimony of the police officer that the waiver was in 
fact voluntary. A written waiver makes the claim of voluntariness by the police 
more credible.

In juvenile cases, the waiver of rights is usually governed by state law. In many 
states, there is a minimum age below which a juvenile cannot waive his or her rights. 
In other states, the waiver is valid only if signed by a parent or guardian and/or signed 
in the presence of a lawyer.

Signed waiver not required A signed waiver is not required. Refusal by 
the suspect to sign the waiver form (used by most police departments) does not 
necessarily mean that there is no valid waiver. The Court has said that “the ques-
tion is not one of form but rather whether the defendant in fact knowingly and 
voluntarily waived the rights delineated in Miranda” (North Carolina v. Butler, 
441 U.S. 369 [1979]). A written waiver, however, makes it easier to prove a valid 
waiver in court.

Express waiver not required The failure to make an explicit statement regard-
ing the waiver does not determine whether the evidence is admissible. Instead, the 
trial court must look at all the circumstances to determine whether a valid waiver in 
fact has been made. An express waiver, although easier to establish in court, is not 
required (North Carolina v. Butler, 441 U.S. 369 [1979]). The court will most likely 
take into account a variety of considerations, such as the age of the suspect, whether 
the suspect was alone with the officers at the time of interrogation or was in the pres-
ence of other people, the time of day, and the suspect’s mental condition at the time 
of questioning.

Can a Valid Waiver Be Presumed from Suspect’s Silence after the 

Warnings? The Court in Miranda said that a waiver cannot be presumed from 

North Carolina v. Butler 
(1979)
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silence after the defendant has been warned of his or her rights. The trial court cannot 
presume a waiver from the failure of the accused to complain after being given the 
warning or from the fact that the accused spoke with the police after the warnings 
were given (Teague v. Louisiana, 444 U.S. 469 [1980]). The Court has not decided 
authoritatively whether a nod or a shrug constitutes a valid waiver.

Is a Waiver “Following the Advice of God” Valid? The admissibility 
of statements made when the mental state of the suspect interferes with his or her 
“rational intellect” and “free will” is governed by state rules of evidence rather than 
by Supreme Court decisions on coerced confessions. Such statements are therefore 
not automatically excluded; admissibility instead depends on state rules (Colorado 
v. Connelly, 479 U.S. 157 [1986]).

Teague v. Louisiana 
(1980)

Colorado v. Connelly 
(1986)

FIGURE 11.1  The Miranda Warnings in English and Spanish

SOURCE: Official form of the Houston Police Department, Houston, Texas, 2008.

FIGURE 11 1 The Miranda Warnings in English and Spanish

Date  Time 
Location 
Name  DOB 
Signature 

WARNING TO BE GIVEN BEFORE TAKING 

ANY ORAL OR WRITTEN CONFESSION

1.  You have the right to remain silent and not make any statement at all and that any 
statement you make may be used against you and probably will be used against you 
at your trial;

2.  Any statement you make may be used as evidence against you in court;
3.  You have the right to have a lawyer present to advise you prior to and during any 

questioning;
4.  If you are unable to employ a lawyer, you have the right to have a lawyer appointed 

to advise you prior to and during any questioning;
5. You have the right to terminate this interview at any time.

SPANISH VERSION

1.  Tiene usted el derecho de mantener su silencio y decir absolutamente nada. 
Cualquier declaración que usted haga se podrá usar en su contra en la causa en 
que se le acusa.

2.  Cualquier declaración que usted haga se podrá usar como evidencia en su contra en 
corte.

3.  Tiene usted el derecho de tener un abogado presente para que él le aconseje antes 
de que se le hagan preguntas y durante el tiempo que se le esté haciendo preguntas.

4.  Si no puede emplear un abogado, tiene usted el derecho a que se le asigne un 
abogado para que él le aconseje antes de o durante el tiempo que se le hagan 
preguntas.

5.  Tiene usted el derecho de terminar esta entrevisa en cualquier momento que usted 
desee.
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In Colorado v. Connelly, Connelly approached a uniformed Denver police offi-
cer and confessed that he had murdered someone in Denver in 1982 and wanted 
to talk to the officer about it. The officer advised Connelly of his Miranda rights. 
Connelly indicated that he understood his rights and wanted to talk about the mur-
der. After a homicide detective arrived, Connelly was again advised of his Miranda 
rights and again indicated that he wanted to speak with the police. Connelly was 
then taken to the police station, where he told officers that he had come from 
Boston to confess to the murder. When he became visibly disoriented, he was 
sent to a state hospital. In an interview with a psychiatrist, Connelly revealed that 
he was “following the advice of God” in confessing to the murder. He sought 
exclusion of the evidence during trial, saying that the confession was, in effect, 
coerced.

The Court rejected the challenge, saying that confessions and admissions are 
involuntary and invalid under the Constitution only if the coercion is exerted by the 
police, not if exerted by somebody else—in this case, allegedly, by God. The police did 
not act improperly or illegally, so the confession was constitutionally admissible.

Is a Waiver after a Prolonged Interruption Valid? In Miranda, the 
Court hinted that, even if there is a waiver, if there is a prolonged interruption before 
an interrogation is resumed, it is best to give the Miranda warnings again. Although 
no time has been specified, “prolonged interruption” should be taken to mean an 
interruption of several hours. The longer the time lapse, the greater is the need to 
give the warnings again. For example, suppose a suspect is give the Miranda warn-
ings and waives his rights. The police interrogate him but then go on a lunch break. 
Fours hours later, when the officers resume their interrogation, the suspect should 
be given the Miranda warnings again.3 But what if the interruption is only for one, 
two, or three hours? There is no clear answer regarding the length of a time lapse 
before the warnings must be given again. The better practice is to give the warnings 
whenever there is a significant lapse of time and when in doubt.

Is a Waiver That Suspect Has Withdrawn Valid? A suspect may with-
draw a waiver once given. If the waiver is withdrawn, the interrogation must stop 
immediately. However, evidence obtained before the waiver is withdrawn is admissible 
in court. For example, suppose a suspect waives her rights and agrees to talk to the 

Ernesto Miranda was later retried (under an assumed 
name to avoid publicity) for the same offenses of 
rape and kidnapping. There is no double jeopardy 
when a defendant is retried after a successful appeal; 
the appeal is considered a waiver of the right against 
double jeopardy. His original confession was not 

used in the second trial, but he was reconvicted 
on the basis of other evidence. After serving time 
in prison, Miranda was released on parole. He was 
killed in 1972 in a skid-row card game in Phoenix, 
Arizona. The police gave his alleged assailant, an ille-
gal alien, the Miranda warnings.

WHAT HAPPENED TO ERNESTO MIRANDA?H I G H
L I G H T
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police. She gives incriminating information but changes her mind after 15 minutes 
of questioning. The interrogation must cease immediately, but any statements she 
made prior to changing her mind are admissible.

WHEN MUST THE M I R A N D A  WARNINGS BE GIVEN?

When must the Miranda warnings be given? The simple but sometimes  difficult-  to-apply 
answer is, whenever there is a “custodial interrogation.” Courts assume that custodial 
interrogations are inherently coercive; therefore, the Miranda warnings are needed to 
ensure that suspects’ statements are voluntary. The next  question is, When is there a 
custodial interrogation? In Escobedo v. Illinois  (discussed previously), the Court stated 
that the warnings must be given as soon as the  investigation has “focused” on the indi-
vidual as a suspect. In Miranda, the Court abandoned the “focus of the investigation” 
test and replaced it with the “custodial interrogation” standard. In other words, a person 
who is the focus of an investigation is entitled to the Miranda warnings if that person 
is under custodial interrogation. That phrase, in turn, means that the suspect is (1) in 
custody and (2) under interrogation. Both factors must be present; otherwise, there is 
no custodial interrogation. Here are examples:

Example 1.  Suspect A is in custody but is not being questioned—there is no need 
for the Miranda warnings.
Example 2.  Suspect B is being interrogated but is not in custody—there is no 
need for the Miranda warnings.

Next, we will discuss each component of this term, custodial and interrogation, 
separately.

CUSTODIAL

A suspect is in custody in two general situations: when the suspect is under arrest or 
is not under arrest but is “deprived of freedom in a significant way.” According to the 
Court, the test that determines whether a person is in custody for Miranda purposes is 
“whether the suspect has been subjected to a formal arrest or to equivalent restraints on 
his freedom of movement” (California v. Beheler, 463 U.S. 1121 [1983]). Moreover, 
whether a person is in custody is determined not by just one fact but by the totality of 
circumstances. Each of these situations deserves an extended discussion.

Custody Situation 1: When the Suspect Is under Arrest The rule is 
clear that, when a person is under arrest, the Miranda warnings must be given prior 
to an interrogation. It makes no difference whether the arrest is for a felony or a 
misdemeanor. When, then, is a suspect under arrest? The answer is, whenever the 
four elements of arrest are present: intent, authority, custody, and understanding 
(as discussed in Chapter 6).

Example 1.  A suspect is arrested by virtue of a warrant. En route to the police sta-
tion, the officer questions the suspect about the crime. The suspect must first be 
given the Miranda warnings.

California v. Beheler 
(1983)
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Example 2.  A suspect is arrested without a warrant because the police have 
probable cause to make a warrantless arrest (as when a crime is committed 
in the presence of the police). If the suspect is questioned at any time by the 
police, the suspect must first be given the Miranda warnings.

The brief questioning of a person by the police is not an arrest if the police officer 
intends to let the person go after the brief detention. Also, stopping a motor vehicle 
for the purpose of issuing the driver a ticket or citation is not an arrest, so the Miranda 
warnings are not needed even if the police ask questions.

Custody Situation 2: When the Suspect Is Not under Arrest but Is 

Deprived of Freedom in a Significant Way This is the more difficult 
situation. The question is, When is a person deprived of freedom in a significant 
way so as to be considered in custody for purposes of Miranda? The answer is, when 
the person’s freedom of movement is limited by the police and a reasonable person 
in the same circumstances would feel he or she was in custody. Therefore, even if 
the investigation has focused on a person, the Miranda warnings need not be given 
unless the defendant will not be allowed to leave after the questioning. “Focus of 
the investigation” is no longer the test (as it was under Escobedo v. Illinois in 1964) 
to determine if the Miranda warnings must be given; “custodial interrogation” is 
now the test.

Whose Perception Determines Whether a Suspect Has Been 

Deprived of Freedom? Whose perception determines whether a suspect 
has been deprived of freedom in a significant way—that of the police or that of 
the suspect? In Berkemer v. McCarty, 468 U.S. 420 (1984), the Court said that a 
“policeman’s unarticulated plan has no bearing on the question whether a suspect 
was ‘in custody’ at a particular time; the only relevant inquiry is how a reasonable 
man in the suspect’s position would have understood his position.” In a subsequent 
case, Thompson v. Keohane, 516 U.S. 99 (1995), the Court was more specific when 
it said: “Two discrete inquiries are essential to the determination (whether a person 
is under custody): first, what were the circumstances surrounding the interrogation; 
and second, given those circumstances, would a reasonable person have felt he or 
she was not at liberty to terminate the interrogation and leave?” In the words of one 
writer, “To trigger the Miranda safeguards, it is not sufficient that the suspect have 
a subjective belief that he is not free to go, nor that unknown to him, the officers 
intend to restrain him if he tries to leave. The test is whether a reasonable person in 
the suspect’s position would conclude that he is not free to go.”4 This test is based 
on the totality of the circumstances and is therefore determined on a case-by-case 
basis. Some factors to be considered are the location of the encounter and the nature 
and tone of the officer’s questions.5

A 1994 case clarifies what the Court means by “in custody.” In Stansbury v. California, 
511 U.S. 318 (1994), the Court rejected the “subjective test” by the  officer and adopted 
instead the “objective test” in determining whether a person is in custody. The Court 
said that “an officer’s subjective and undisclosed view concerning whether the person 
being interrogated is a suspect is irrelevant to the assessment of whether the person is in 
custody,” adding that “in determining whether an individual was in custody, a court must 
examine all of the circumstances surrounding the interrogation, but the ultimate inquiry 

Thompson v. Keohane 
(1995)

Stansbury v. California 
(1994)
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is simply whether there [was] a ‘formal arrest or restraint on the freedom of movement’ 
of the degree associated with a formal arrest.” Therefore, the Court remanded the case for 
further proceedings.

In sum, police intent is less important than the circumstances surrounding the 
interrogation when determining whether a person is in custody. A person may be in 
custody even if he or she is at home, in the office, or on the street. The objective test 
(meaning whether a reasonable person under the same circumstances would con-
clude that he or she was not free to go) determines whether a person actually is in 
custody.

In 2004, in Yarborough v. Alvarado, 541 U.S. 652 (2004), the Court held that 
a police officer did not need to consider a suspect’s age or previous history with law 
enforcement to determine whether the suspect was in custody for purposes of the 
Miranda warnings. In that case, the police interviewed 17-year-old Michael Alvarado 
at the police station as a suspect in a crime. He was not under arrest, and he was not 
given the Miranda warnings. He confessed to the crime, was prosecuted, and was 
convicted of second-degree murder and attempted robbery. In a habeas corpus case, 
he sought exclusion of his confession, saying that although he was “in custody” he 
was not given the Miranda warnings.

In a 5-to-4 decision, the Court held that “determining whether a suspect is actu-
ally in custody has always been based on objective criteria like whether he had been 
brought to the police station by police or had come of his own accord.” The Court 
then added that “requiring officers to consider individual characteristics of a suspect 
when determining whether he is in custody, such as the suspect’s age or previous 
 history with law enforcement, would make the test a subjective one that would be 
more difficult for officers to understand and abide by.”

Here are some specific issues related to custodial situation 2 (where the suspect is 
not under arrest but is deprived of freedom in a significant way):

Questioning at the police station . For example, suppose the police invite a suspect to 
come to the police station “to answer a few questions.” This type of interrogation 
requires the Miranda warnings because a police station lends a “coercive atmo-
sphere” to the interrogation. The exceptions to this general rule are (1) if the suspect 
goes to the police station on his or her own and knows that he or she is free to leave 
at any time and (2) if the suspect goes to the police station upon invitation of the 
police but is told that he or she is not under arrest and is free to leave at any time.
In  Oregon v. Mathiason, 429 U.S. 492 (1977), the police suspected a parolee of 
involvement in a burglary. The suspect came to the police station in response to an 
officer’s message that the officer would “like to discuss something with you.” It was 
made clear to the suspect that he was not under arrest but that the police believed 
he was involved in the burglary. The suspect confessed, but he later sought to 
exclude the evidence. The Court said that the Miranda warnings are necessary only 
if the suspect is in custody “or otherwise deprived of freedom in a significant way.” 
Since those things had not occurred, the confession was admissible.
Questioning in a police car . Questioning in police cars generally requires the 
Miranda warnings because of its custodial nature. The warnings must be 
given even if the suspect has not been placed under arrest. The reason is that 
 questioning in police cars tends to be inherently coercive—the suspect is being 
deprived of freedom in a significant way.

Yarborough v. Alvarado 
(2004)

Oregon v. Mathiason 
(1977)
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Questioning when the suspect is not free to leave.  When the police will not allow 
the suspect to leave their presence, will not leave the suspect alone, or will 
not leave if asked to do so by the suspect, then the Miranda warnings must be 
given. If the police consider the suspect’s attempt to leave or his or her refusal to 
answer questions as reason enough to stop the suspect from leaving or to arrest 
him or her formally, then the Miranda warnings must be given. Clearly, under 
these conditions, the suspect is being deprived of freedom in a significant way.
Questioning in the home.  Whether the Miranda warnings must precede ques-
tioning in a suspect’s home depends on the circumstances of the case. The 
Court has held that the questioning of a suspect in his bedroom by four police 
officers at four o’clock in the morning required the Miranda warnings (Orozco 
v. Texas, 394 U.S. 324 [1969]). In a later case, however, the Court held that 
statements obtained by Internal Revenue Service agents during a  noncustodial, 
noncoercive interview with a taxpayer under criminal tax investigation, con-
ducted in a private home where the taxpayer occasionally stayed, did not 
require the Miranda warnings as long as the taxpayer had been told that he 
was free to leave (Beckwith v. United States, 425 U.S. 341 [1976]).

Note that, in both the Orozco and Beckwith cases, the investigation had already 
focused on the suspect. Under the old Escobedo standard, therefore, the warnings 
ought to have been given in both cases. The key consideration under Miranda, 
however, is whether the suspect’s freedom of movement has been limited in a sig-
nificant way—whether the suspect is truly free to leave after the questioning. In 
Orozco, aside from the coercive nature of the questioning, the suspect was not free 
to leave after the questioning, whereas in Beckwith, the suspect was free to go.
Questioning a person who is in custody for another offense.  Any time the suspect 
being questioned for another offense is in jail or prison, the Miranda warnings 
must be given because the suspect is in custody. For example, suppose a prison 
inmate serving a state sentence is questioned by federal agents regarding a com-
pletely separate offense. The suspect is entitled to the Miranda warnings even 
though no federal criminal charges are contemplated at the time of question-
ing. Failure to give the Miranda warnings when the suspect is in jail or prison 
means that the evidence obtained cannot be used in a criminal trial. However, 
there is no need for jail or prison officials to give the Miranda warnings in 
prison disciplinary cases, as these are administrative proceedings. A defendant 
who is in custody for another offense is not under arrest, at least for this second 
offense, but is certainly being deprived of freedom in a significant way. A safe 
policy in situations where the suspect is “deprived of freedom in a significant 
way” is this: When in doubt, give the Miranda warnings so as not to jeopardize 
the admissibility of any evidence obtained.

INTERROGATION

This is the second half of the phrase “custodial interrogation” that answers the ques-
tion, When must the Miranda warnings be given? There are two situations in which 
a suspect is under interrogation:

When the police ask questions that tend to incriminate 

When the police ask no questions but, through their actions, create the “func- 

tional equivalent” of an interrogation

Orozco v. Texas (1969)

Beckwith v. United States 
(1976)
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When the Police Ask Incriminating Questions Most interrogations fall 
into this category. These questions are aimed at obtaining what may be an admission 
or confession from the suspect: “Did you kill her?” “Where is the gun?” “Why did 
you do it?” Note, however, that there is no need to give the Miranda warnings when 
asking identification or routine booking questions: “What is your name?” “Where do 
you live?” “Do you have a driver’s license?” Such questions are not self-incriminatory, 
so no warning is necessary.

When the Police Create the Functional Equivalent of an 

Interrogation There are instances when no questions are being asked by the 
police, but the circumstances are so conducive to making a statement or giving a 
confession that the courts consider them to be the functional  equivalent of an 
interrogation. In Rhode Island v. Innis, 446 U.S. 291 (1980), the Court said:

A practice that the police should know is reasonably likely to evoke an 
incriminating response from a suspect thus amounts to interrogation. But 
since the police surely cannot be held accountable for the unforeseeable 
results of their words or actions, the definition of interrogation can extend 
only to words or actions on the part of the police officers that they would 
have known were reasonably likely to elicit an incriminating response.

In specific cases, the Court has clarified the issue further in the following scenarios.

When police appeal to the defendant’s religious interests In one case, Brewer v. 
Williams, 430 U.S. 387 (1977), the suspect in a murder case turned himself in to the 
police. His lawyer told him he would not be interrogated or mistreated. On the drive 
from Davenport, Iowa (where he had turned himself in), to Des Moines, Iowa (where 
he was facing the charge), the officer gave the suspect the now-famous “Christian burial” 
speech. The officer called the suspect “Reverend” and indicated that the parents of the 
missing girl should be entitled to give a Christian burial to the poor child who had been 
snatched away from them on Christmas Eve. The defendant then showed the officers 
where the body could be found.

The Court said that the evidence obtained was not admissible because of a 
violation of the suspect’s right to counsel. The defendant had clearly asserted this 
right, and there was no evidence of knowing and voluntary waiver. Moreover, 
although there was no actual interrogation, the Court held that an interroga-
tion nonetheless occurred when the police, knowing the defendant’s religious 
interests, made remarks designed to appeal to those interests and thus induce the 
defendant to confess. Although Brewer is a right-to-counsel case, it illustrates 
the type of police behavior that is considered the functional equivalent of an 
interrogation.

When two officers converse between themselves Compare the Brewer case 
with Rhode Island v. Innis. In Innis, the officers were conversing between themselves 
while they had the suspect in the back of the car. The suspect had been arrested in 
connection with the shotgun robbery of a taxicab driver. The officers talked about 
the fact that it would be a terrible thing if one of the handicapped students from 

Rhode Island v. Innis 
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the school near the crime scene were to find a loaded  shotgun and get hurt. The 
 conversation, although held by fellow officers, was within the hearing of the suspect. 
The suspect then interrupted the police and told them the location of the shotgun. 
The Court held that this did not constitute  interrogation, so the volunteered evidence 
was admissible (Rhode Island v. Innis, 446 U.S. 291 [1980]). What the police did in 
this case was not the functional equivalent of an interrogation.

When a conversation between a suspect and his wife is recorded by an officer 
In Arizona v. Mauro, 481 U.S. 520 (1987), the police received a call that a man had 
just entered a store claiming that he had killed his son. When officers reached the 
store, the man admitted to committing the act and directed officers to the body. 
He was then arrested and advised of his Miranda rights. He was taken to the police 
station, where he was again given the Miranda warnings. The suspect then told the 
officers that he did not wish to make any more  statements until a lawyer was present. 
At that time, the police stopped questioning him. The suspect’s wife was in another 
room, and when the police questioned her, she insisted on speaking with the suspect. 
The police allowed the meeting on the condition that an officer be present to tape the 
conversation. The tape was later used to impeach the suspect’s contention that he was 
insane at the time of the murder. During the trial, the suspect sought the exclusion of 
the taped conversation, saying that he should have been given the Miranda warnings 
prior to the recording.

The Court disagreed, saying that a conversation between a suspect and his or 
her spouse that is recorded by and in the presence of an officer does not consti-
tute the functional equivalent of an interrogation under Miranda, so the evidence 
was admissible. The Court added that what the police did was merely “arrange a 
situation” in which there was a likelihood that the suspect would say something 
incriminating.

OTHER SITUATIONS ON THE M I R A N D A  WARNINGS

Leading decisions after Miranda may be divided into three general categories:

Situations in which the  Miranda warnings must be given
Situations not requiring or not fully applying the  Miranda warnings
Situations where the  Miranda warnings are not needed

SITUATIONS THAT REQUIRE THE MIRANDA WARNINGS

The cases discussed first are cases holding that the evidence obtained was not admis-
sible, thus requiring that the Miranda warnings should have been given.

Further Questioning about the Same Offense after a Suspect 

Asks for a Lawyer In Edwards v. Arizona, 451 U.S. 477 (1981), a suspect 
was charged with robbery, burglary, and murder. At his first interrogation, he 
asked for a  lawyer. The interrogation was stopped. The next day, the suspect still 

Arizona v. Mauro (1987)

Edwards v. Arizona (1981)



362  CHAPTER 11

had not seen a lawyer, but he talked to two detectives and implicated himself 
in the crimes. The confession, admittedly voluntary, was ruled inadmissible in 
court because it had not been  established that the suspect had waived his right 
to counsel “intelligently and knowingly.” The Court said that, once a suspect 
invokes the right to remain silent until he or she consults a lawyer, the suspect 
cannot be questioned again for the same offense unless he or she initiates further 
communication, exchanges, or conversations with the police. This is known as 
the Edwards rule.

In Edwards, the suspect did not initiate further communication. Instead, the 
police came back the next morning and gave the suspect his Miranda warnings a 
second time. Because Edwards had learned by that time that another suspect had 
already implicated him in the crime, he gave an incriminating statement. The Court 
held that the evidence obtained was inadmissible.

In a subsequent case, Minnick v. Mississippi, 498 U.S. 146 (1991), the Court held 
that, once the suspect requests a lawyer, the interrogation must stop—whether the 
defendant confers with the lawyer or not. The Fifth Amendment is violated when the 
suspect requests a lawyer, is given an opportunity to confer with the lawyer, and then 
is forced to talk to the police without the lawyer being present. Prior consultation 
with the lawyer is not enough. The lawyer must be present at all subsequent question-
ings; otherwise, the evidence obtained is not admissible.

Further Questioning about an Unrelated Offense after a Suspect 

Asks for a Lawyer Following the Edwards rule, the Court said in Arizona v. 
Roberson, 486 U.S. 675 (1988), that invoking the Miranda rights in one offense also 
invokes the Miranda rights for an unrelated offense. In that case, Roberson, after hav-
ing been given his Miranda warnings, advised the police that he wanted an attorney. 
The police stopped questioning him. Three days later, however, while Roberson was 
still in custody, another police officer, who did not know that Roberson had previously 
invoked his right to an attorney, again advised him of his Miranda rights and then 
interrogated him about an unrelated burglary. Roberson incriminated himself. During 
the trial, he sought exclusion of the evidence, relying on the Edwards rule.

The Court agreed, saying that this case came under the “bright-line rule” 
 enunciated in Edwards, so the evidence could not be admitted. The rule is now clear: 
Once the Miranda rights are invoked by a suspect in one offense, that suspect cannot 
be interrogated further for that or an unrelated offense.

Questioning about a Second Offense When the Suspect Has a 

Lawyer for a Different but Related Offense In Texas v. Cobb, 532 U.S. 
162 (2001), the Court held that the police may question a suspect about a second 
offense while the suspect has a lawyer for a different, although factually related, 
offense. Although Cobb is a right-to-counsel case, it has significance for police ques-
tioning of suspects and deserves discussion in this chapter and section.

Cobb was indicted for burglary in Huntsville, Texas, and was assigned a lawyer 
to represent him. He confessed to the burglary but denied involvement in the  brutal 
killing of a woman and a child during that burglary. While free on bond in the 
burglary case and having moved to Odessa, Texas, Cobb had a conversation there 
with his father in which he confessed to the killings. On his own, the father told the 
Huntsville police by telephone about his son’s confession. The Huntsville police told 
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the father to go to the Odessa police station. He did and gave a statement. A warrant 
was issued; the Odessa police arrested Cobb and gave him the Miranda warnings 
before interrogating him. Cobb confessed to the murders, saying he committed them 
in the course of the burglary.

Charged with and convicted of capital murder, Cobb appealed, saying his right 
to counsel was violated when he was interrogated by the Odessa police for the mur-
ders without securing the permission of his lawyer for the burglary case. The Court 
rejected his appeal, saying that the Sixth Amendment right to counsel is “offense spe-
cific,” meaning it applies only to that particular offense for which a lawyer has been 
assigned and not to other offenses even if they are closely “factually related.” Because 
the offenses of burglary and murder are different offenses in Texas, as elsewhere, the 
assignment of a lawyer for the burglary did not mean that the lawyer’s permission had 
to be sought by the police before asking the suspect about the murders, which were 
committed during the burglary.

To avoid possible confusion, the Roberson and Cobb cases must be clearly 
 distinguished. First, in the Roberson case, the suspect, after having been given the 
Miranda warnings, asked for an attorney. In the Cobb case, the suspect did not ask 
for an attorney even after receiving the Miranda warnings. Second, in the Roberson 
case, the questioning was for an unrelated offense, whereas in the Cobb case, the 
 questioning was for a factually related, although different, offense.

Questioning a Defendant without a Lawyer after an Indictment 

When a defendant is questioned by police agents without a lawyer present after an 
 adversarial judicial proceeding (such as an indictment) has been started, the evidence 
is not  admissible. The Court ruled in United States v. Henry, 447 U.S. 264 (1980), 
that incriminating statements made to a government informant sharing a suspect’s 
jail cell were not admissible in evidence, because they violated the suspect’s right 
to a lawyer.

A CONFESSION AFTER A REQUEST FOR A LAWYERInAction

Suspect D is detained by store security detectives 
at a large retail chain for shoplifting. Store detec-
tives place handcuffs on D, place her in a locked 
security office, and contact the police.

Officer X is dispatched to the store. In her 
investigation, Officer X reads the store detective’s 
report and establishes probable cause to arrest 
suspect D. Officer X removes the store detective’s 
handcuffs from D’s wrists, places her own hand-
cuffs on D, and advises D that she is under arrest. 
Officer X then reads D the Miranda warnings and 
asks D, “Would you like to make a statement?” D 
responds, “No, I want a lawyer.” Officer X then 

transports D to the police station. Officer X sub-
mits her police report detailing the arrest.

Several hours later, Detective Y is assigned 
to the case. Detective Y places D in the interview 
room, reads D the Miranda warnings, and asks 
her if she would “like to talk.” D says yes and 
subsequently confesses to the shoplifting.

 1.  Is D’s confession to Detective Y admissible? Why 
or why not?

 2. What if Detective Y did not know that D 
had previously been Mirandized by Officer 
X—would D’s statement then be admissible?
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In Henry, the defendant was indicted for armed robbery of a bank. While the 
defendant was in jail pending trial, government agents contacted an informant 
who was confined in the same cell block as Henry. An FBI agent instructed the 
informant to be alert to any statements Henry made but not to initiate conversa-
tions with or question him regarding the charges against him. After the informant 
was released from jail, he reported to the FBI agent that he and Henry had engaged 
in conversation and that Henry had made incriminating statements about the 
robbery. The informant was paid for giving the information. The Court excluded 
the evidence, saying that the government had violated Henry’s Sixth Amendment 
right to a lawyer by intentionally creating a situation likely to induce the accused 
to make incriminating statements in the absence of a lawyer. The right was violated 
even if the defendant was not explicitly questioned, because the incriminating 
information was secured in the absence of a lawyer and after the defendant had 
been indicted.

Suspect Asking for a Lawyer during the Reading of Miranda 

Warnings Once a suspect has clearly invoked his or her right to counsel, noth-
ing the  suspect says in response to further interrogation may be used to cast doubt 
on that  invocation. An invocation of rights may be made very early in the process, 
such as during the interrogator’s reading of the suspect’s Miranda rights. Therefore, 
the questioning of an in-custody suspect may have to end even before it starts (Smith 
v. Illinois, 469 U.S. 91 [1984]).

In Smith v. Illinois, the defendant was interrogated by the police. They informed 
him that they wanted to talk about a particular robbery and then began to advise 
him of his rights. As they read the suspect each right, they asked if he understood. 
They gave him warnings on the right to silence and on the state’s right to use what 
he might say. Then they gave him the right-to-counsel warning as follows: “You have 
a right to consult a lawyer and to have a lawyer present with you when you’re being 
questioned. Do you understand that?”

The suspect responded, saying, “Uh, yeah. I’d like to do that.”
The officer continued with the rest of the Miranda warnings. When the suspect 

was asked whether he wanted to talk without a lawyer, he replied, “Yeah and no, uh. 
I don’t know what’s that, really.”

The officer replied, “Well, you either have to talk to me at this time without a 
lawyer being present, and if you do agree to talk with me without a lawyer being pres-
ent you can stop at any time you want to.”

The suspect agreed to talk and made some incriminating statements before cut-
ting off the questioning with a request for counsel. The Court held that the evidence 
obtained could not be admitted in court because the suspect had invoked the right to 
counsel even before the giving of the Miranda warnings was completed.

Interrogation during Detention When Detention Is the Functional 

Equivalent of an Arrest There are situations where a suspect has not been 
arrested but the circumstances are such that they are, in fact, considered arrested by 
the Court. In Kaupp v.Texas, 538 U.S. 626 (2003), the Court held that a confession 
must be suppressed if it was obtained during a detention when officers did not have 
probable cause for an arrest and where the detention amounted to the functional 
equivalent of an arrest.

Smith v. Illinois (1984)

Kaupp v. Texas (2003)
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In Kaupp, officers investigating the disappearance of a girl had Kaupp and the 
girl’s half-brother as the main suspects. The half-brother confessed to the killing 
and implicated Kaupp. The half-brother had failed a polygraph test three times, but 
Kaupp had passed his polygraph. Given these results, the officers did not feel they 
had probable cause to obtain an arrest warrant for Kaupp based solely on the half-
 brother’s confession. Subsequently, officers went to Kaupp’s home at three o’clock 
in the morning and, after his father let them in, went to his bedroom, awakened him 
with a flashlight, and told him, “We need to go and talk.” Kaupp said, “Okay.” He 
was then handcuffed and taken to a patrol car. After going to the scene where the 
body had been recovered, officers took Kaupp to the sheriff ’s office. Kaupp was taken 
to an interview room; the handcuffs were removed, and he was read his Miranda 
warnings. After initially denying any involvement in the crime, Kaupp admitted to 
having some part, but did not confess to the murder for which he was later tried.

During the trial, he sought exclusion of his confession, but the trial court 
rejected his motion, saying that Kaupp had consented to go with the officers when 
he answered “Okay” when the officer told him, “We need to go and talk.” The trial 
court also said that the handcuffs were placed on Kaupp not because he was under 
arrest but for officer safety. The court added that handcuffing was routine and that 
Kaupp did not resist its use or act in other uncooperative ways.

On appeal, the Court upheld Kaupp’s contention, saying that the officers had 
created a situation where a reasonable person would not have felt free to leave, 
and that Kaupp’s detention, although not declared by the officers as such, in fact 
amounted to the “functional equivalent” of an arrest for which there was no probable 
cause. His arrest was invalid, and the confession obtained by the police was therefore 
ruled inadmissible.

Giving the Miranda Warnings Only after the Police Obtain an 

Unwarned Confession In 2004, in Missouri v. Seibert, 542 U.S. 600 (2004), 
the Court held that giving the Miranda warnings only after the police obtained an 
unwarned confession violates the Miranda rule; therefore, statements made after the 
Miranda warnings are given are not admissible even if these statements repeat those 
given before the Miranda warnings were read to the suspect. Seibert is important 
because it declares invalid a questionable practice in some law enforcement depart-
ments (see the Case Brief ).

The facts in Seibert are tragic, and the then-existent police practice in Missouri 
highly irregular. Seibert’s son had cerebral palsy. When the son died in his sleep, 
Seibert feared she would be charged with neglect because her son had died with 
bedsores. Together, Seibert, her two teenaged sons, and two of their friends planned 
to burn the family mobile home to cover up what she thought was a crime. They 
planned to leave a mentally ill teenager, who was living with the family in the mobile 
home, to avoid giving the appearance that the son who had cerebral palsy had been 
left alone. The mentally ill teenager died in the fire. Days later, the police awoke 
Seibert at three o’clock in the morning. She was in the hospital where one of her sons 
was being treated for burns. She was arrested and taken to the police station.

The officer who made the arrest was told not to read her the Miranda warn-
ings. Seibert was left in an interrogation room for about 20 minutes and then was 
 interrogated for about 40 minutes without being read her Miranda rights. She 
admitted she knew the mentally ill teenager was meant to die in the fire. After that 
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 admission, she was given a 20-minute break. The officer then turned on a tape 
recorder, gave Seibert the Miranda warnings, obtained a signed waiver of rights, and 
resumed the interrogation. At the beginning of the interrogation, the officer con-
fronted Siebert with her pre-Miranda warning statements.

At a suppression hearing to exclude the statements, the officer admitted he had 
made a conscious decision to withhold the Miranda warnings based on an interroga-
tion technique he had been taught by the police department. That technique was 
to question the suspect first, give the warnings after the confession, then repeat the 
questioning “until I get the answer she’s already provided once.”

On appeal after Seibert’s conviction, the Court held that giving the Miranda 
warnings after an interrogation has already occurred and an unwarned confession 
has been obtained by the police violates Miranda, even if the subsequent confession 
repeats the same statements made before the warnings were given. The statements 
obtained in this manner could not be used in court.

SITUATIONS NOT REQUIRING OR NOT FULLY APPLYING THE 

MIRANDA WARNINGS

In the next set of cases, the Court held that the evidence obtained was admissible 
despite the absence of the Miranda warnings, thus rejecting Miranda or not applying 
it in full.

Questioning on an Unrelated Offense after the Suspect Indicates 

a Wish to Remain Silent Suppose a suspect indicates a desire to remain silent 
(as opposed to asking for a lawyer) after being given the Miranda warnings. May 
that suspect be interrogated again? The answer is yes as long as five conditions are 
met: (1) The suspect is given the Miranda warnings prior to the first interrogation; 
(2) the first interrogation stops right after the defendant indicates a desire to remain 
silent; (3) the questioning is resumed only after a significant period of time has lapsed 
(although the Court has not specified how long); (4) the suspect is again given the 
Miranda warnings; and (5) the second questioning is about crimes not covered in 
the first interrogation (Michigan v. Mosley, 423 U.S. 96 [1975]).

In Michigan v. Mosley, Mosley was arrested in connection with certain robberies 
and was given the Miranda warnings. He declined to discuss the robberies but did 
not indicate any desire to consult with a lawyer. More than two hours later, another 
detective, after again giving the Miranda warnings, questioned Mosley about an unre-
lated offense—a murder. Mosley gave an incriminating statement, which was used 
in his murder trial. Convicted, he appealed, saying that he should not have been 
asked any questions after he exercised his right to remain silent. The Court disagreed, 
admitting the evidence and saying that Mosley’s second interrogation about another 
offense took place only after a significant time lapse and after a fresh set of warnings 
was given.

This scenario, in which a suspect indicates a desire to remain silent, should be 
distinguished from one in which the suspect indicates a desire to see a lawyer—as 
was the case in Edwards v. Arizona (discussed earlier). In Edwards, decided six years 
after Mosley, the Court held that, once a suspect indicates a desire for a lawyer, law 
enforcement agents must not question the suspect again—unless the suspect initi-
ates the conversation. The Court apparently does not consider the desire to remain 

Michigan v. Mosley (1975)
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THE LEADING CASE ON ADMISSIBILITY OF 

PHYSICAL EVIDENCE FROM AN UNWARNED 

CONFESSION

Missouri v. Seibert, 

542 U.S. 600 (2004)
C A S E 
BRIEF

Facts: Seibert’s son had cerebral palsy. When he 
died in his sleep, Seibert feared charges of neglect 
because of bedsores on his body. In her presence, 
two of her teenaged sons and two of their friends 
planned to burn the family’s mobile home to 
conceal the death of the son. They also planned to 
leave a mentally ill teenager who was living with 
the family in the mobile home to avoid giving the 
appearance that the son had been left alone. In the 
fire, the mentally ill teenager died. Five days later, 
the police awoke Seibert at 3 a.m. in the hospital 
where one of her sons was being treated for burns. 
She was arrested and taken to the police station.

The officer making the arrest was told not 
to read her the Miranda warnings. At the sta-
tion, Seibert was left in an interrogation room 
for about 20 minutes, then she was interrogated 
for about 40 minutes without being read her 
Miranda warnings. After she admitted she knew 
the teenager was meant to die in the fire, she was 
given a 20-minute break. The officer then turned 
on a tape recorder, gave Seibert the Miranda 
warnings, obtained a signed waiver of rights, and 
then resumed the interrogation. At the begin-
ning of the interrogation, the officer confronted 
Seibert with her unwarned statements and essen-
tially reacquainted her with the statements she 
had made prior to her Miranda warnings.

At a suppression hearing to exclude the 
statements, the officer admitted he had made 
a conscious decision to withhold the Miranda 
warnings based on an interrogation technique 
he had been taught by the police department—
which was to question first, give the warnings, 
then repeat the questioning “until I get the 
answer she’s already provided once.”

Issue or Issues: Are statements made after a sus-
pect is given the Miranda warnings that repeat 
unwarned statements he or she made admissible in 
court? No.

Holding: Giving the Miranda warnings after 
an interrogation has already occurred and an 

unwarned confession has been obtained by 
the police does not effectively comply with 
Miranda’s constitutional requirement even if 
the subsequent confession repeats the statements 
made before the warnings were given; therefore, 
statements obtained in this manner are not 
admissible in court.

Case Significance: The Court in this case struck 
down an established practice in some police 
departments. In an earlier case, Oregon v. Elstad, 
the Court admitted a confession obtained after 
the police gave the Miranda warnings—even 
though the suspect had previously made state-
ments before the warnings were given. This 
practice was subsequently used by police training 
organizations, such as the Police Law Institute, 
in what became known as a “question-first” 
technique of interrogation. Following this pro-
cedure, a police officer first interrogates a person 
without the Miranda warnings. Once a confes-
sion is obtained, the Miranda warnings are then 
given. The officer resumes the interrogation 
and obtains a warned confession similar to the 
unwarned confession that has been given. In 
Seibert, however, the Court held this practice 
violative of Miranda and therefore held the evi-
dence inadmissible.

The Court said that there are several dis-
tinctions between this case and Elstad (where 
the evidence obtained was admissible despite a 
prior unwarned statement). These include “the 
completeness and detail of the questions and 
answers in the first round of interrogation, the 
overlapping content of the two statements, the 
timing and setting of the first and the second 
statements, the continuity of police personnel, 
and the degree to which the interrogator’s ques-
tions treated the second round as continuous 
with the first.” The overriding consideration 
in these types of “two-interrogation” cases is 
whether the two interrogations (the unwarned 
and the warned) can be seen as separate and 

continued
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 distinct interrogations, where a reasonable 
person would believe he or she is free to disre-
gard the first and assert his or her rights in the 
second. In the Seibert case, the Court stated, 
“At the opposite extreme are the facts here [as 
opposed to the facts in the Elstad case], which 
by any objective measure reveal a police strategy 
adapted to undermine the Miranda warnings. 
The unwarned interrogation was conducted in 
the station house, and the questioning was sys-
tematic, exhaustive, and managed with psycho-
logical skill. When the police were finished there 
was little, if anything, of incriminating potential 
left unsaid. The warned phase of questioning 
proceeded after a pause of only 15 to 20 min-
utes, in the same place as the unwarned segment. 
When the same officer who had conducted the 
first phase recited the Miranda warnings, he said 
nothing to counter the probable misimpression 
that the advice that anything Seibert said could 
be used against her also applied to the details 
of the inculpatory statement previously elicited. 
In particular, the police did not advise that her 
prior statement could not be used.”

Therefore, the issue whether or not a subse-
quent warned admission or confession is admis-
sible after the suspect has given an unwarned 
admission or confession depends on the facts 
and circumstances of the case. If the facts and 
circumstances are closer to Elstad, the statement 
is admissible, but if they are closer to Seibert, 
then the statement is not admissible.

Excerpts from the Decision: The object of 
 question-first is to render Miranda warnings 
ineffective by waiting for a particularly oppor-
tune time to give them, after the suspect has 
already confessed. . . . The threshold issue when 
interrogators question first and warn later is thus 
whether it would be reasonable to find that in 
these circumstances the warnings could function 
effectively as Miranda requires. Could the warn-
ings effectively advise the suspect that he had a 
real choice about giving an admissible statement 
at that juncture? Could they reasonably convey 
that he could choose to stop talking even if he 
had talked earlier? For unless the warnings

could place a suspect who has just been inter-
rogated in a position to make such an informed 
choice, there is no practical justification for 
accepting the formal warnings as  compliance 
with Miranda, or for treating the second state of 
interrogation as distinct from the first, unwarned 
and inadmissible segment. . . . 

There is no doubt about the answer that 
proponents of question-first give to this ques-
tion about the effectiveness of warnings given 
only after successful interrogation, and we think 
their answer is correct. By any objective mea-
sure, applied to circumstances exemplified here, 
it is likely that if the interrogators employ the 
technique of withholding warnings until after 
interrogation succeeds in eliciting a confession, 
the warnings will be ineffective in preparing the 
suspect for successive interrogation, close in time 
and similar in content. After all, the reason that 
question-first is catching on is as obvious as its 
manifest purpose, which is to get a confession 
the suspect would not make if he understood 
his rights at the outset; the sensible underly-
ing assumption is that with one confession 
in hand before the warnings, the interrogator 
can count on getting its duplicate with trifling 
additional trouble. Upon hearing warnings only 
in the aftermath of interrogation and just after 
making a confession, a suspect would hardly 
think he had a genuine right to remain silent, 
let alone persist in so believing once the police 
began to lead him over the same ground again. 
A more likely reaction on a suspect’s part would 
be perplexity about the reason for discussing 
rights at that point, bewilderment being an 
unpromising frame of mind for knowledgeable 
decision. What is worse, telling a suspect that 
“anything you say can and will be used against 
you,” without expressly excepting the statement 
just given, could lead to an entirely reasonable 
inference that what he has just said will be used, 
with subsequent silence being of no avail. Thus, 
when Miranda warnings are inserted in the 
midst of coordinated and continuing interroga-
tion, they are likely to mislead and “depriv[e] a 
defendant of knowledge essential to his ability 
to understand the nature of his rights and the 
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silent as highly protected as the desire to see a lawyer, and therefore the evidence is 
 admissible as long as the five conditions listed are present. Mosley is a Miranda warn-
ing case, whereas Edwards is considered by the Court to be a right-to-counsel case; 
hence, the rules are different.

After a Knowing and Voluntary Waiver, Questioning until the 

Suspect Clearly Requests a Lawyer The Court held in Davis v. United 
States, 512 U.S. 452 (1994), that the statement “I think I want a lawyer before I say 
anything else” by a suspect, after a knowing and voluntary waiver of his or her Miranda 
rights, does not constitute an invocation of the right to counsel because it is merely 
an ambiguous request for a lawyer.

In Davis, a Navy sailor who was charged with the murder of another sailor had 
earlier waived his rights to remain silent and to counsel, both orally and in writing. 
Ninety minutes into the interrogation, however, Davis said, “Maybe I should talk to 
a lawyer.” When agents inquired if he was asking for an attorney, Davis replied that 
he was not. The interrogation continued, and Davis’s statements were used to convict 
him of murder. At his court-martial hearing, Davis moved to suppress the statements 
obtained after he suggested that he might need a lawyer. The Court admitted the evi-
dence, saying that, unless a suspect makes a statement that a reasonable interrogator 
under the circumstances would interpret as an unambiguous request for counsel, the 
right to counsel under Miranda is not considered invoked. The Court added that in 
cases in which the suspect’s statement is unclear, it is entirely proper for law enforce-
ment officers to clarify whether the suspect, in fact, wants to see a lawyer. Seeking 
clarification from the suspect does not violate Miranda.

Using a Voluntary but Inadmissible Statement to Impeach a 

Defendant’s Credibility Trustworthy statements taken in violation of Miranda 
may be used to impeach the credibility of a defendant who takes the witness stand. 
The jury must be instructed that the confession may not be considered as evidence 

Davis v. United States 
(1994)

consequences of abandoning them.” By the same 
token, it would ordinarily be unrealistic to treat 
two spates of integrated and proximately con-
ducted questioning as independent interrogations 
subject to independent evaluation simply because 
Miranda warnings formally punctuate them in 
the middle.

The contrast between Elstad (470 U.S. 298 
[1986]) and this case reveals a series of relevant 
facts that bear on whether the Miranda warnings 
delivered midstream could be effective enough 
to accomplish their object: the completeness and 
detail of the questions and answers in the first 
round of interrogation, the overlapping content 

of the two statements, the timing and setting of 
the first and the second, the continuity of police 
personnel, and the degree to which the inter-
rogator’s questions treated the second round as 
continuous with the first. In Elstad, it was not 
unreasonable to see the occasion for questioning 
at the station house as presenting a markedly dif-
ferent experience from the short conversation at 
home; since a reasonable person in the suspect’s 
shoes could have seen the station house question-
ing as a new and distinct experience, the Miranda 
warnings could have made sense as presenting a 
genuine choice whether to follow up on the ear-
lier admission.
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of guilt but only as a factor in determining whether the defendant is telling the truth 
(Harris v. New York, 401 U.S. 222 [1971]). Note, however, that the admission or 
confession cannot be used in court for any purpose whatsoever if it was obtained 
involuntarily.

For example, suppose a suspect confesses to the police even though she was not 
given the full Miranda warnings (she may have been warned that she has a right to 
remain silent but not of her right to a lawyer). The evidence is not admissible in 
court to prove her guilt. But suppose further that she takes the witness stand dur-
ing the trial and testifies that she knew nothing at all about the crime. The confes-
sion may be used by the prosecutor to challenge her credibility as a witness. In this 
case, the confession is voluntary. But if the confession is involuntarily obtained (for 
example, through threats by the police), it cannot be used for any purpose, not even 
for impeachment.

Using an Inadmissible Statement to Obtain Collateral Derivative 

Evidence Trustworthy statements obtained in violation of Miranda may be used to 
obtain collateral derivative evidence (meaning evidence of a secondary nature that 
is related to the case but not directly a part of it). For example, in Michigan v. Tucker, 
417 U.S. 433 (1974), the police interrogated a suspect without giving the Miranda 
warnings. In the process, they obtained from the suspect the name of a person (the 
collateral derivative evidence) who eventually became a prosecution witness. The 
Court held that, although the defendant’s own statements could not be used against 
him because they were obtained in violation of Miranda, the prosecution witness’s 
testimony had been purged of its original taint and was therefore admissible.

Interrogating without Informing the Suspect of All Crimes A sus-
pect’s waiver of Miranda rights is valid even if he or she believes the interrogation 
will focus merely on minor crimes, but the police bring up a different and more 
serious crime (Colorado v. Spring, 479 U.S. 564 [1987]).

In Colorado v. Spring, Spring and a companion shot a man during a hunting trip 
in Colorado. An informant told federal agents that Spring was engaged in interstate 
trafficking in stolen firearms and that he had participated in the murder. Spring was 
arrested in Kansas City and advised of his Miranda rights. He signed a statement indi-
cating that he understood and waived his rights. He was asked about the firearms 
 transaction (which had led to his arrest) and also whether he had ever shot a man. 
Spring answered yes but denied the shooting in question. He confessed to the murder 
later, however, after having been given the Miranda warnings again. Tried and con-
victed, he appealed, saying that he should have been informed of all crimes about which 
he was to be questioned before there could be a valid waiver of his Miranda rights.

The Court rejected his challenge, saying that the Constitution does not require 
that a suspect know and understand every possible consequence of a waiver of a Fifth 
Amendment privilege. There was no allegation here that Spring failed to understand 
that privilege or that he did not understand the consequences of speaking freely.

Oral Confessions Are Admissible An oral confession is admissible even if 
the suspect tells the police he will talk with them but will not make a written state-
ment without a lawyer present (Connecticut v. Barrett, 479 U.S. 523 [1987]).

Harris v. New York (1971)

Michigan v. Tucker (1974)

Colorado v. Spring (1987)

Connecticut v. Barrett 
(1987)
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In Connecticut v. Barrett, Barrett was arrested in connection with a sexual assault. 
Upon his arrival at the police station, he was advised of his Miranda rights and signed 
a statement saying he understood his rights. Barrett then said that he would not give 
a written statement in the absence of counsel but would talk to the police about the 
incident. In two subsequent interrogations, Barrett was again advised of his rights and 
signed a statement of understanding. On both occasions, he gave an oral statement 
admitting his involvement in the sexual assault but refused to make or sign a written 
statement. After being convicted of sexual assault, he appealed, alleging that his oral 
statements should not be admissible in court.

The Court rejected his challenge, saying that refusal by a suspect to put his or her 
statement in writing does not make an admission or confession inadmissible, as long 
as the police can establish that the Miranda warnings were given and the waiver was 
intelligent and voluntary. Note, however, that the admissibility of oral statements 
may be the subject of limiting rules in some states. For example, state law might 
provide that oral confessions are admissible only if corroborated by other evidence 
indicating guilt, such as a weapon or eyewitnesses.

Confession Admissible despite Failure to Inform the Suspect of a 

Retained Attorney In Moran v. Burbine, 475 U.S. 412 (1986), the Court held that 
a suspect’s waiver of the Fifth Amendment right to remain silent and to have counsel 
present during custodial interrogation is not nullified either by the failure of police offi-
cers to inform the suspect that the attorney retained on his or her behalf by a third party 
is attempting to reach the suspect or by misleading information given to the attorney 
by the police regarding their intention to interrogate the suspect at that time.

In that case, the failure of police officers to inform a suspect that the attorney retained 
for him by his sister was attempting to reach him did not make the evidence obtained inad-
missible. If the officer knows, however, that the defendant has retained a lawyer, and the 
lawyer wants to be present during interrogation, that wish must be respected.

The Physical Fruits of an Unwarned but Voluntary Statement In an 
important 2004 case, United States v. Patane, 543 U.S. 630 (2004), the Court held 
that failure to give the Miranda warnings to a suspect does not require the suppres-
sion of the physical fruits of a suspect’s unwarned but voluntary statements.

Defendant Patane was arrested for harassing his ex-girlfriend. He was released 
on bond, subject to a restraining order that prohibited him from contacting her. 
Patane violated the restraining order by telephoning her. A police investigating  officer 
was given information by a probation officer that Patane had an illegal handgun. 
The  officer went to Patane’s home, inquired about his attempts to contact his ex-
girlfriend, and then arrested Patane for violating the restraining order. When another 
officer tried to read Patane his Miranda warnings, Patane interrupted and said he 
knew his rights. After that, they made no further attempts to read Patane his Miranda 
rights. They then asked him about the handgun, and Patane told them where it was 
located. Patane was arrested for being a felon in possession of a firearm. Tried and 
convicted, he appealed, saying that the failure of the officers to give him the Miranda 
warnings required suppression of the handgun, which was the physical “fruit” of 
his unwarned but voluntary statements. The Court disagreed, saying that Patane’s 
constitutional right against self-incrimination was not violated because the evidence 
involved (the handgun) was physical, not testimonial (spoken).

Moran v. Burbine (1986)

United States v. Patane 
(2004)
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Note that in this case, the focus was on the admissibility of the handgun that was 
obtained without the suspect being given the Miranda warnings and after he had asserted 
that he knew his rights. The statement itself was deemed voluntary. Given the suspect’s 
statement that he knew his rights and the fact that what was recovered was a pistol, the 
Court concluded that the suspect’s right against self-incrimination was not violated. The 
Court refused to apply the “fruit of the poisonous tree”  doctrine (which holds that evi-
dence obtained resulting from other evidence that is illegally obtained is not admissible in 
court) does not apply in this case, because that doctrine applies only to violations of the 
Fourth Amendment guarantee against unreasonable searches and seizures and is unrelated 
to the Miranda rule, which is based on the Fifth Amendment. (See Table 11.1.)

SITUATIONS IN WHICH THE MIRANDA WARNINGS 

ARE NOT NEEDED

When are the Miranda warnings not required? The easy and quick answer is when-
ever there is no custodial interrogation. The Miranda case itself and subsequent Court 
decisions have identified a number of situations in which there is no need to give the 
Miranda warnings. These are:

When the officer does not ask any questions 

During general on-the-scene questioning 

When the statement is volunteered 

When asking a suspect routine identification questions 

When questioning witnesses who are not suspects 

In stop and frisk cases 

During lineups, showups, or photographic identifications 

When the statement is made to a private person 

When a suspect testifies before a grand jury 

When there is a threat to public safety 

When an undercover officer poses as an inmate and asks questions 

TABLE 11.1   A Summary of Cases after Miranda v. Arizona Where the Evidence Obtained Was 
 Not Admissible in Court

Case How Was Evidence Obtained? Evidence Admissible?

United States v. Henry (1980) Questioning after indictment No

Edwards v. Arizona (1981) No valid waiver of right to counsel No

Smith v. Illinois (1984) Interrogation after invocation of
right to counsel during questioning

No

Arizona v. Roberson (1988) Interrogation about second offense after
invoking Miranda for first offense

No

Minnick v. Mississippi (1991) Questioning after request for lawyer No

Kaupp v. Texas (2003) Detention without probable cause that 
amounted to the functional equivalent 
of an arrest

No

Missouri v. Seibert (2004) Giving Miranda warnings but only after 
the police obtain an unwarned 
admission

No
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When the Officer Does Not Ask Any Questions The Miranda warnings are 
unnecessary when the police do not ask questions of the suspect. Miranda applies only 
if the police interrogate the suspect; if they do not ask questions, no warnings need to 
be given. For example, suppose X is arrested by the police because of an arrest warrant. 
If the police do not question X during the time he is in police custody, the Miranda 
warnings do not need to be given. In many states, the magistrate gives the Miranda 
warnings when the arrested person is brought before him or her for initial appearance 
or presentment.

During General On-the-Scene Questioning Miranda warnings do not 
have to be given prior to general on-the-scene questioning, meaning questioning 
at the scene of the crime for the purpose of gathering information about the people 
involved. In the words of the Court in Miranda: “General on-the-scene questioning 
as to facts surrounding a crime is not affected by our holding. It is an act of respon-
sible citizenship for individuals to give whatever information they may have to aid 
in law enforcement. In such situations the compelling atmosphere inherent in the 
process of in-custody interrogation is not necessarily present.”

A distinction must be made, however, between general on-the-scene questioning 
and questioning at the scene of the crime after the police have focused on an indi-
vidual, which requires the Miranda warnings. Consider these two examples:

Example 1.  Z has been stabbed fatally in a crowded bar. A police officer arrives 
and questions people at the scene of the crime to determine whether anyone saw 
the actual stabbing. This is considered general on-the-scene questioning, for which 
there is no need to give the Miranda warnings.
Example 2.  Assume instead that upon arrival at the bar, the officer sees X with 
a bloody knife in his hands. The officer’s suspicion will doubtless be focused on 
X. Therefore, any questioning of X requires the Miranda warnings even though 
such questioning is at the scene of the crime.

When the Statement Is Volunteered A person who volunteers a  statement 
does not have to receive Miranda warnings before speaking. A volunteered  statement 
is one given by a suspect without interrogation. For example, suppose X enters the 
police station and announces, “I just killed my wife.” The statement is admissible 
in court because it was volunteered. A volunteered statement is different from a 
voluntary statement, which is a statement given without coercion and of the sus-
pect’s own free will. For example, suspect X confesses to a burglary after being given 
the Miranda warnings and consenting to a valid waiver. A volunteered statement is 
always voluntary, but a voluntary statement is not often volunteered.

When Asking a Suspect Routine Identification Questions When 
asking questions about a suspect’s identification—“What is your name?” “Where do 
you live?” “How long have you lived here?”—the Miranda warnings are not required 
(Pennsylvania v. Muniz, 496 U.S. 582 [1990]).

In Pennsylvania v. Muniz, Muniz was arrested for driving while under the influ-
ence of alcohol. He was taken to a booking center and was told that his actions 
and voice would be videotaped. He was asked seven questions regarding his name, 

Pennsylvania v. Muniz 
(1990)
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address, height, weight, eye color, date of birth, and current age, which he answered. 
He later sought exclusion of his answers, saying he was not given the Miranda warn-
ings before those questions were asked.

The Court disagreed, saying that Muniz’s answers were admissible because these 
questions fall within a “routine booking question” exception to the Miranda rule. 
The Court agreed with the state court that “the first seven questions were requested 
for record-keeping purposes only.” No possible self-incrimination was involved; 
hence, the Miranda warnings were not needed.

When Questioning Witnesses Who Are Not Suspects When the person 
being interrogated is merely a witness to a crime, not a suspect, the Miranda warn-
ings are not needed. However, if the officer suspects during the questioning that 
the witness might be involved in the offense, then the warnings must be given. For 
example, assume that Officer X interviews Y about the rape of a neighbor committed 
the previous night. In the course of the interrogation, Officer X decides that Y is 
a suspect because of his inconsistent answers, nervous behavior, and a prior record 
of sexual offenses. At that stage, Y must be given his Miranda warnings because the 
situation has shifted from Y being a witness to Y being a suspect in the crime.

In Stop and Frisk Cases There is no need to give the Miranda warnings if a 
person is stopped by the police and asked questions to determine if criminal activity 
is about to take place or has taken place. In this brief encounter, which is preceded by 
a casual type of questioning, the suspect is not deprived of freedom in a significant 
way. The purpose of a stop is to determine whether criminal activity is about to take 
place, and the purpose of a frisk is to protect the officer. In neither case is custodial 
interrogation involved. Note, however, that once a stop and frisk situation turns into 
an arrest, the Miranda warnings must be given if the suspect is interrogated.

During Lineups, Showups, or Photographic Identifications No 
Miranda warnings need to be given during lineups, showups, or photographic pre-
trial identifications. The reason is that these pretrial identification procedures are 
not protected by the Fifth Amendment guarantee against self-incrimination because 
the evidence obtained is physical in nature and does not constitute testimonial 
 self-incrimination.

When the Statement Is Made to a Private Person Miranda does not 
apply to statements or confessions made to private persons. Protection against 
 compulsory self-incrimination applies only to interrogations initiated by law enforce-
ment officers. Incriminating statements made by the accused to friends or cell mates 
while in custody are admissible even if made without the Miranda warnings. This 
is because the Bill of Rights does not apply to the actions of private persons as long 
as they are purely private.

When a Suspect Testifies before a Grand Jury In an interrogation of 
a potential criminal defendant before a grand jury, the Miranda warnings are not 
required, even if the prosecutor intends to charge the witness with an offense. This 
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is because grand jury questioning does not constitute custodial interrogation. The 
theory is that such interrogation does not present the same opportunities for abuse 
as custodial interrogation by the police. Questioning in a grand jury room is dif-
ferent from custodial police interrogation (United States v. Mandujano, 425 U.S. 
564 [1976]). The evidence obtained may be held inadmissible, however, if state law 
requires the giving of the Miranda warnings even in grand jury proceedings. State 
laws that give more rights to suspects than the Constitution does are binding on 
government agencies in that state.

When There Is a Threat to Public Safety In New York v. Quarles, 467 U.S. 
649 (1984), the Court carved out a public safety exception to the Miranda rule, 
saying that, when questions asked by police officers are reasonably prompted by 
concern for public safety, the responses are admissible in court even though the 
suspect was in police custody and not given the Miranda warnings.

In the Quarles case, a woman approached two police officers who were on patrol, 
told them that she had just been raped, described her assailant, and said that the man 
had just entered a nearby supermarket and was carrying a gun. One officer entered the 
store and spotted Quarles, who matched the description given by the woman. Quarles 
ran toward the rear of the store but was finally subdued. The officer noticed that Quarles 
was wearing an empty shoulder holster. After handcuffing the suspect, the police asked 
where the gun was; Quarles nodded toward some empty cartons, where the gun was 
found. The suspect was given the Miranda warnings only after the gun was recov-
ered. The Court said that the gun was admissible as evidence under the public safety 
exception.

The public safety exception is best limited to cases in which there is immediate 
danger to the public; otherwise, it might be abused. It must be limited to danger 
arising from a criminal act that has just been committed, as in this situation involv-
ing a firearm. It should not apply to cases in which the danger to public safety is not 
immediate or serious.

When an Undercover Officer Poses as an Inmate and Asks 

Questions In Illinois v. Perkins, 496 U.S. 292 (1990), the Court decided that 
an undercover law enforcement officer posing as a fellow inmate did not need to 
give the Miranda warnings to a suspect in jail before asking questions that might 
produce an incriminating response.

In this case, the police placed undercover agent Parisi in a jail cell block with 
the suspect Perkins, who had been detained on charges unrelated to the murder that 
Parisi was investigating. When Parisi asked Perkins if he had ever killed anybody, 
Perkins made statements incriminating himself in the murder. He was subsequently 
charged, tried, and convicted. On appeal, he sought to exclude the evidence, claiming 
that he should have been given the Miranda warnings before being asked the incrimi-
nating question by the agent.

The Court disagreed, saying that the doctrine must be enforced strictly but only 
in situations in which the concerns underlying that decision are present. These con-
cerns were not present here, because the essential ingredients of a police-dominated 
atmosphere and compulsion were absent. The Court said that a coercive atmosphere 
is “not present when an incarcerated person speaks freely to someone whom he 
believes to be a fellow inmate and whom he assumes is not an officer having official 

United States v. 
Mandujano (1976)

New York v. Quarles 
(1984)

Illinois v. Perkins (1990)
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power over him.” The Court then added that in such circumstances Miranda does 
not forbid mere strategic deception by taking advantage of a suspect’s misplaced trust. 
(See Table 11.2.)

TABLE 11.2   A Summary of Cases Either Rejecting Miranda or Not Applying Miranda
 in Full—Statements Are Admissible

Case How Was Evidence Obtained?
Evidence 
Admissible?

Harris v. New York (1971) Impeachment of credibility Yes

Michigan v. Tucker (1974) Collateral derivative evidence Yes

Michigan v. Mosley (1975) Questioning on an unrelated offense Yes

New York v. Quarles (1984) Threat to public safety Yes

Berkemer v. McCarty (1984) Roadside questioning of motorist
pursuant to routine traffic stop

Yes

Oregon v. Elstad (1985) Confession obtained after warnings given
following earlier voluntary but unwarned admission

Yes

Moran v. Burbine (1986) Failure of police to inform suspect
of attorney retained for him

Yes

Kuhlmann v. Wilson (1986) Informant in same cell Yes

Colorado v. Connelly (1986) Confession following advice of God Yes

Connecticut v. Barnett (1987) Oral confession Yes

Colorado v. Spring (1987) Shift to another crime Yes

Arizona v. Mauro (1987) Conversation with defendant’s wife recorded Yes

Pennsylvania v. Bruder (1988) Curbside stop for traffic violation Yes

Duckworth v. Eagan (1989) Variation in warning Yes

Michigan v. Harvey (1990) Impeachment of testimony Yes

Illinois v. Perkins (1990) Officer posing as inmate Yes

Pennsylvania v. Muniz (1990) Routine questions and videotaping for DWI Yes

Arizona v. Fulminante (1991) Harmless involuntary confessions Yes

Davis v. United States (1994) No clear request to see attorney Yes

Texas v. Cobb (2001) Interrogation for closely related offense
while having lawyer for first offense

Yes

United States v. Patane (2004) Obtained physical evidence after failure
to give the Miranda warnings

Yes

Despite their initial reaction of dismay, the police 
seem to have adjusted to Miranda fairly well. 
Under the circumstances, the Court is probably 
willing to “live with” a case that has become part 
of American culture, especially if it continues to 
view the case as a serious effort to strike a proper 

balance between the need for police questioning 
and the need to protect a suspect against imper-
missible police pressure.

SOURCE Yale Kamisar, in The Oxford Companion to the Supreme 
Court of the United States, ed. Kermit L. Hall (New York: Oxford 
University Press, 1992), p. 555.

POLICE ACCEPTANCE OF MIRANDAH I G H
L I G H T
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THE HA RMLESS ERROR RULE AND M I R A N D A  CASES 
ON APPEAL

The “harmless error” rule provides that harmless errors during trial in civil or crimi-
nal cases do not require a reversal of the judgment by an appellate court. Conversely, 
if the error is harmful, the judgment must be reversed. In Arizona v. Fulminante, 499 
U.S. 279 (1991), the Court ruled that the harmless error rule is applicable to cases 
involving involuntary confessions. But the burden of proving harmless error rests 
with the prosecution and must be established “beyond a reasonable doubt.” This is 
significant because prior to Fulminante the rule was that the erroneous admission into 
evidence by the trial court of an involuntary confession led to an automatic reversal of 
the conviction on appeal regardless of whether the admission was harmless or harm-
ful. That has now changed.

The facts of the case are sad, and the Court decision was complex, with three 
issues decided by the Court on close votes. Fulminante was suspected by police of hav-
ing murdered his stepdaughter, but no charges were filed against him. He left Arizona 
for New Jersey, where he was later convicted on an unrelated charge of  firearms posses-
sion. While incarcerated in a federal prison in New York on that charge, Fulminante 
was befriended by a fellow inmate, a certain Sarivola, who was serving a 60-day 
 sentence for extortion. Sarivola later became an informant for the FBI. Sarivola offered 
Fulminante protection from the other inmates (which Fulminante needed because of 
the rumor that he was a child murderer) in exchange for the truth. Fulminante admit-
ted to Sarivola that he had driven his stepdaughter to the desert on his  motorcycle, 
choked and sexually assaulted her, and made her beg for her life before  shooting 
her twice in the head. After his release from prison, Fulminante also confessed to 
Sarivola’s wife about the same crime. Indicted for first-degree murder, Fulminante 
sought  exclusion of his confessions to Sarivola and Sarivola’s wife. The trial court 
admitted the confession; Fulminante was convicted and sentenced to death.

On appeal, the Court addressed three issues raised by Fulminante:

Should the harmless error rule apply to  Miranda confessions on appeal? Yes.
Was Fulminante’s confession voluntary? No, it was coerced. 

Was the admission of Fulminante’s confession by the trial court a harmless  

error in his conviction? No, because the government failed to establish beyond 
a reasonable doubt that the admission was a harmless error.

The Court decision meant that Fulminante was to be given a new trial, but the invol-
untary confession could not be admitted.

Under the Fulminante rule, the reversal of a conviction on appeal in Miranda-
type cases involves two steps. The first step is determining whether the confession is 
voluntary or involuntary. If the confession is voluntary, then the admission by the 
trial court of the evidence is proper. If it is involuntary, the second step becomes 
necessary—determining whether the admission of such evidence by the trial court 
was a harmless error. The burden of proof rests with the prosecution. If the admission 
constitutes a harmless error (as determined by the appellate court), the conviction is 
affirmed. Conversely, the conviction is reversed (1) if the error is deemed harmful 
by the appellate court or (2) if the prosecution fails to establish beyond a reasonable 
doubt that the error was harmless (as was the situation in Fulminante).

Arizona v. Fulminante 
(1991)
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For what off enses must the  Miranda warnings be given? All 
off enses—felonies and misdemeanors—except routine 
traffi  c stops.
Can the  Miranda rights be waived? Yes, but the govern-
ment must prove that the waiver was intelligent and 
voluntary.
What is the rule for  Miranda cases on appeal? Conviction 
is reversed if the admission of excludable evidence by the 
trial court is harmful; conviction is not reversed if the 
admission of excludable evidence is harmless.

In some instances, the Miranda warnings are not needed:
When no questions are asked by the offi  cer 

During general on-the-scene questioning 

When the statement is volunteered 

When questioning a suspect about identifi cation 

When questioning witnesses 

In stop and frisk cases 

During lineups, showups, or photographic identifi - 

cations
When the statement is made to a private person 

When the suspect appears before a grand jury 

When there is a threat to public safety 

The Miranda warnings must have certain elements:
You have a right to remain silent. 

Anything you say can be used against you in a court  

of law.
You have a right to the presence of an attorney. 

If you cannot aff ord an attorney, one will be appointed  

for you prior to questioning.
You have the right to terminate this interview at any time. 

Certain issues have surrounded the Miranda case:
Importance. Miranda  sets the standard for admissibility 
of admissions or confessions.
Standard for admissibility before  Miranda. Voluntariness.
Standard for admissibility after  Miranda. Were the 
Miranda warnings given? Was there a waiver? If so, was 
the waiver intelligent and voluntary? Th e answer to all 
three questions must be yes.
When must the  Miranda warnings be given? Whenever 
there is a custodial interrogation.
When is a person in custody?  When under arrest or 
deprived of freedom in a signifi cant way.
When is a person under interrogation?  When being asked 
questions or when the police create a situation that is 
likely to elicit a confession or admission.

SUMMARY

 6. “The Miranda warnings must be given every time 
the police interrogate a suspect in connection with an 
offense.” Is that statement true or false? Discuss your 
answer.

 7. What is meant by the “functional equivalent” of an 
interrogation? Give an example.

 8. Distinguish between the subjective test and the objec-
tive test used in determining whether a person is in 
custody for purposes of the Miranda warnings. If you 
are a police officer, which test would you prefer the 
courts use and why?

 9. Based on Court decisions, give four situations when 
the Miranda warnings are not needed and explain 
why.

 10. What is the “harmless error” rule on appeal? Give an 
example of its application in Miranda cases.

 1. What was the old standard for the admissibility of 
confessions and admissions? Explain why that stan-
dard was difficult to apply.

 2. How did Miranda v. Arizona change the standard for 
admissibility of confessions and admissions? In your 
opinion, is it a change for the better? Explain your 
answer.

 3. Assume that the state legislature of Kansas passes a law 
providing that confessions are admissible in state court 
criminal cases as long as they are voluntary, even with-
out the Miranda warnings. Is that law constitutional? 
Cite a case precedent and reasons for your answer.

 4. Distinguish between the Miranda warnings and the 
right to counsel. In what ways are they similar? In 
what ways are they different?

 5. Explain what the term “custodial interrogation” 
means.

REVIEW QUESTIONS
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to G’s parents and told them he had information about 
G’s involvement in a murder. The officer asked the par-
ents to appeal to their son to cooperate with the police. 
The parents called G into the room and asked him to 
“tell Officer P the truth.” At first G denied involvement, 
but after repeated questioning by his parents, G admit-
ted his part in the murder, which he committed with 
two other gang members. During the trial, G sought 
exclusion of his statement, saying he should have been 
given the Miranda warnings by Officer P. You are the 
judge. Will you exclude or admit the statement? Justify 
your answer.

 4. Defendant X claims he was in custody when interro-
gated by the police about a murder. Officer Y denies 
that claim and says that custody and arrest were far-
thest from his mind when he and X (they knew each 
other because they lived in the same neighborhood) 
chatted on the street one day about the murder of a 
neighbor whom they both knew. You are the judge 
who is presiding in X’s murder trial. Whose claim 
prevails—that of X or the officer? What standard will 
you use to justify your ruling?

 1. X robbed an apartment and kidnapped its sole occu-
pant. Charged with both offenses, X was assigned a 
lawyer for the robbery but not for the kidnapping. 
Discuss whether X may be questioned by the police 
for the kidnapping in the absence of his lawyer.

 2. S, a university student, ran a red light and was stopped 
by the police. He was asked to get out of his car and 
was questioned about why he ran a red light and was 
speeding. S gave unsatisfactory answers. The police 
looked around the car and saw a suspicious  package. 
They asked if they could open it; S said yes. The 
package turned out to contain drugs. The police 
asked S for the source of the drugs. S said he got it 
from his dormitory roommate. The police then went 
to S’s room and found more drugs. During the trial, 
S claimed he should have been given the Miranda 
warnings by the police. Based on the officer’s failure to 
give the Miranda warnings, are any of the drugs con-
fiscated admissible in evidence? Justify your answer.

 3. Officer P went to G’s house, a juvenile gang member. 
G’s family knew Officer P because he lived in the same 
neighborhood and was a family friend. Officer P talked 

TEST YOUR UNDERSTANDING
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BASIC CONSTITUTIONAL 

RIGHTS OF THE ACCUSED 

DURING THE TRIAL

WHAT YOU WILL LEARN

Ten basic rights are given to an accused during a trial;  ■

five are discussed in this chapter.

Defendants have the right to trial by jury in all serious  ■

offenses; jurors cannot be disqualified because of race 
or gender.

Defendants need counsel during trial and at every  ■

critical stage of the criminal proceeding.

Defendants are entitled to “effective counsel,” but  ■

proving that defendant’s counsel was ineffective is 
difficult.

A defense lawyer’s loyalty is to the client, not to  ■

society.

Due process requires that evidence favorable to the  ■

accused must be disclosed by the prosecution; 
otherwise, the conviction is unconstitutional.

The privilege against self-incrimination has different  ■

meanings for the accused and for witnesses, and 
applies only to testimonial, not physical, self-
incrimination.

To protect the right to a fair trial, publicity can be  ■

controlled by the judge in a number of ways.

KEY TERMS

privilege of a witness
privilege of the accused
retained counsel
sequestration
serious offense
statute of limitations
testimonial or 

 communicative 
 self-incrimination

transactional immunity
use and derivative use 

immunity

Brady rule
challenge for cause
court-appointed counsel
fair response
hung jury
immunity
indigent defendant
jury of peers
nonunanimous verdict
peremptory challenge
petty offense
physical self-

incrimination
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THE TOP 5 IMPORTANT CASES IN BASIC CONSTITUTIONAL 
RIGHTS OF THE ACCUSED DURING THE TRIAL

GIDEON V. WAINWRIGHT 1963 The Sixth Amendment 
right to counsel is applicable to state proceedings through 
the Due Process Clause of the Fourteenth Amendment. 
The right to counsel applies every time an accused is 
charged with a felony offense.

BRADY V. MARYLAND 1963 Due process is violated 
when the prosecution suppresses evidence favorable to 
an accused upon request where the evidence is material 
either to guilt or to punishment.

BATSON V. KENTUCKY 1986 A prosecutor’s use of 
peremptory challenges to exclude members of the 

defendant’s race from the jury solely on racial grounds 
violates the equal protection rights of both the defendant 
and the excluded jurors.

LOCKHART V. MCCREE 1986 Persons who are 
unwilling to vote for the death penalty under any 
circumstances may be disqualified from a capital offense 
jury.

J. E. B. V. ALABAMA 1994 The Equal Protection Clause 
prohibits discrimination based on gender in the selection 
of jurors.

CHAPTER OUTLINE

The Right to a Trial by Jury

Jury Size

Unanimous versus Nonunanimous Verdicts

Serious versus Petty Offenses

Selecting a Jury of Peers

Disqualification of Jurors Based on Race

Disqualification of Jurors Based on Gender

The Right to Counsel

Why Counsel Is Needed

How Counsel Is Obtained

The Responsibility of the Defense Lawyer

The Right to Court-Appointed Counsel during the Trial

The Difficulty of Proving Ineffective Assistance of Counsel

Claims of Ineffective Counsel in Death Penalty Cases

The Right to Act as One’s Own Counsel

Automatic Reversal of a Conviction for Denying Defendant a Paid Lawyer

The Right to Due Process

The Brady Rule on Disclosure of Evidence to the Accused

Cases after Brady

The Right against Self-Incrimination

Applies Only to Testimonial Self-Incrimination

Testimonial versus Nontestimonial Statements

Two Separate Privileges during Trial

The Grant of Immunity

Transactional and Derivative Use Immunity

How the Right Is Waived
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The Right to a Fair and Impartial Trial

The Prohibition against Prejudicial Publicity

Controlling Prejudicial Publicity

It is better that ten guilty persons escape than that one innocent suffer.
—Sir William Blackstone (1723–1780)

The constitutional rights guaranteed in the Bill of Rights are most highly  protected 
during the trial stage of a criminal proceeding. This is when the adversarial  process, 
which characterizes the American criminal justice process, is at its peak. The 
 government is represented by the prosecutor, and the accused is championed by 
the defense lawyer, who has been either retained by the accused or appointed by 
the state. The judge, a neutral party, presides over the trial, setting the rules for the 
lawyers to follow. In bench trials, the judge also determines the facts; in jury trials, 
that function is performed by the jury. This adversarial process or “fight model” 
 supposedly ensures that truth will emerge and justice is fairly administered. This 
does not always turn out to be the case, but the expectation and the ideal are always 
there.

The Constitution guarantees the accused fundamental rights during trial, the 
most important of which are discussed in this chapter. The constitutional rights dis-
cussed in this chapter cannot be reduced or taken away by federal or state laws, but 
federal and state governments can add more rights. Three examples illustrate this.

Example 1. ■  There is no constitutional right to a 12-member jury trial, but the 
 federal government and most states provide for 12-member juries by statute or 
by provision in the state constitution.
Example 2. ■  The Constitution does not guarantee a defendant the right 
to appeal a criminal conviction, but the federal government and all states 
 provide for the right to appeal, by either state law or a provision of the state 
constitution.
Example 3. ■  There is no constitutional right to a jury trial in juvenile proceedings, 
but a jury hearing may be given by state law.

The five basic rights discussed in this chapter are the following:

The right to a trial by jury ■

The right to counsel ■

The right to due process ■

The right against self-incrimination ■

The right to a fair and impartial trial ■

There are other constitutional rights that are not discussed in detail in this  chapter 
because, although they are important, these rights are of immediate  concern not to 
the police but to the courts. These other constitutional rights, which are  summarized 
briefly at the end of this chapter (see Exhibit 12.1 near the end of this chapter), 
include the following:

The right to protection against double jeopardy ■

The right to confront witnesses ■
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The right to compulsory process to obtain witnesses ■

The right to a speedy and public trial ■

The right to proof of guilt beyond a reasonable doubt ■

THE RIGHT TO A TRIAL BY JURY

Article III, Section 2, Clause 3 of the Constitution provides that “[t]he Trial of all 
Crimes, except in cases of Impeachment, shall be by Jury.” The Sixth Amendment 
also provides that “In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed.” We will now look at various issues surrounding 
trial by jury, including the following:

J ■ ury size
Unanimous versus nonunanimous verdicts ■

Serious versus petty offenses ■

The selection of the jury ■

Disqualification based on race or gender ■

JURY SIZE

A jury of 12 is not required by the Sixth Amendment in criminal or civil trials; that 
number, however, is often required by state or federal law. In Williams v. Florida, 399 
U.S. 78 (1970), the Supreme Court upheld a Florida law providing for a 6-member 
jury in all state criminal cases except those involving capital offenses. The minimum 
number of jurors is 6. Juries of fewer than 6 members are unconstitutional, because 
there would be too few jurors to provide for effective group discussion and it would 
diminish the chances of drawing from a fair, representative cross section of the com-
munity—thus impairing the accuracy of fact-finding (Ballew v. Georgia, 435 U.S. 223 
[1978]). Although most juries are composed of either 12 or 6 members, any number 
between 6 and 12 is constitutional. Whether death penalty cases can be decided by 
juries of fewer than 12 is an issue the Court has not addressed. Given the severity of 
the punishment involved, the Court probably would not approve a jury of fewer than 
12 people in death penalty cases.

UNANIMOUS VERSUS NONUNANIMOUS VERDICTS

The Constitution does not require that guilty verdicts in criminal cases be unanimous. 
In federal criminal cases, a unanimous jury verdict is required, but a nonunanimous 
verdict suffices in some state trials. For example, in Apodaca v. Oregon, 406 U.S. 404 
(1972), the Court held that a 10-to-2 vote for conviction is constitutional. And in 
Johnson v. Louisiana, 406 U.S. 356 (1972), the Court upheld the constitutionality of 
a 9-to-3 vote for conviction. The Court has not decided whether an 8-to-4 or a 7-to-5 
vote for conviction would also be constitutional.

What this means is that a state can provide for a less-than-unanimous verdict for 
conviction (usually by law) and that such a procedure is constitutional. Currently, 

Williams v. Florida (1970)

Ballew v. Georgia (1978)

Apodaca v. Oregon 
(1972)

Johnson v. Louisiana 
(1972)
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45 states require unanimity in criminal cases, but 29 states do not require  unanimity 
in civil trials. The vote needed to convict varies among jurisdictions that do not 
require unanimity, ranging from two-thirds in Montana to five-sixths in Oregon. All 
states require a unanimous verdict in capital cases. The Court prohibits a finding of 
guilty by less than a 6-person majority; therefore, in a 6-person criminal trial, the jury 
must always be unanimous in finding guilt.1

The Court has rejected the argument that permitting a nonunanimous verdict 
violates the reasonable doubt standard for conviction in criminal cases, saying that 
disagreement among jurors would not in itself establish that there was a reasonable 
doubt as to the defendant’s guilt. Reasonable doubt refers to the thinking of an indi-
vidual juror, not to a split vote among the jurors. A hung jury is a jury that cannot 
come to a unanimous agreement (in jurisdictions where unanimity is required) to 
convict or to acquit. When this happens, the defendant can be tried again at the 
discretion of the prosecutor. There is no constitutional limit to the number of times 
an accused can be tried again after a hung jury. This decision is left to the discretion 
of the prosecutor.

SERIOUS VERSUS PETTY OFFENSES

Despite the wording of Article III, Section 2, Clause 3 of the Constitution, which 
states that “[t]he Trial of all Crimes . . . shall be by Jury,” the Court has ruled 
that the Constitution guarantees a jury trial only when a serious offense is charged. 
Such offenses must be distinguished from mere “petty” offenses. For purposes of 
the constitutional right to a trial by jury, a serious offense is one for which more 
than 6 months’ imprisonment is authorized (Baldwin v. New York, 399 U.S. 66 
[1970]). In making this determination, courts look at the maximum possible 
sentence that may be imposed. An offense is considered serious if the maximum 
punishment authorized by statute is imprisonment for more than 6 months, 
regardless of the penalty actually imposed; therefore, the accused is entitled to 
a jury trial. For example, suppose X is tried for theft, the maximum penalty 
for which is 1 year in jail. If X is denied a jury trial, convicted, and  sentenced 
to 5 months in jail, the conviction must be reversed because the proceedings 
 violated X’s right to a trial by jury even though the actual penalty imposed was 
less than 6 months.

By contrast, an offense whose maximum penalty is 6 months or less is considered 
“petty” for purposes of the right to a trial by jury (regardless of how that offense is 
classified by state law); therefore, the defendant has no constitutional right to a jury 
trial. The Court has ruled that when a state treats drunk driving as a petty offense, 
no jury trial is needed even if other peripheral sanctions (such as a fine and automatic 
loss of one’s driver’s license) may also be imposed (Blanton v. North Las Vegas, 489 
U.S. 538 [1989]). However, some states classify drunk driving as a serious offense 
for which the maximum penalty is more than 6 months of confinement. In those 
states, a jury trial is constitutionally required. In a 1996 case, the Court held that a 
defendant who is prosecuted in a single case for more than one petty offense does not 
have a constitutional right to a trial by jury even if the total penalty exceeds 6 months 
(Lewis v. United States, 59 CrL 2206 [1996]).

In Lewis, the defendant was charged in a single proceeding with two counts of 
mail obstruction. Each charge carried a penalty of 6 months’ imprisonment. The 

Baldwin v. New York 
(1970)

Blanton v. North Las 
Vegas (1989)

Lewis v. United States 
(1996)
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defendant argued that he was entitled to a jury trial because he faced a total imprison-
ment of up to 1 year for the two petty offenses. On appeal, the Court disagreed,  saying 
that the “scope of the Sixth Amendment does not change just because a  defendant 
faces multiple charges” and that “the maximum penalty is an objective criterion that 
reveals the legislature’s judgment about the offense’s severity.” The Court added, 
“Where we have a judgment by the legislature that an offense is petty, we do not look 
to the potential prison term faced by a particular defendant who is charged with more 
than one such petty offense.”

In sum, the maximum authorized penalty for one offense determines whether a 
defendant is entitled to a jury trial, not the total penalty the defendant faces in cases 
of multiple charges. If no punishment is prescribed by statute, the offense is consid-
ered petty when the actual sentence imposed is 6 months or less.

SELECTING A JURY OF PEERS

The Supreme Court interpretation of the Sixth Amendment requires that trial juries 
in both federal and state criminal trials be selected from “a representative cross- section 
of the community.” It also guarantees trial by a jury of peers. This phrase does not 
mean that, say, a student facing criminal charges must have a jury of students or 
that female defendants must have an all-female jury. What it does mean is that jury 
service cannot be consciously restricted to a particular group. For example, excluding 
women from juries or giving them automatic exemptions, with the result that jury 
panels are almost totally male, is invalid (Taylor v. Louisiana, 419 U.S. 522 [1975]). 
Likewise, the exclusion of persons because of race, creed, color, or national origin is 
unconstitutional.

DISQUALIFICATION OF JURORS BASED ON RACE

A prosecutor’s use of peremptory challenges—challenges for which no reason is 
stated, as opposed to challenges for cause, for which legal reasons for the challenge 
must be stated—to exclude members of the defendant’s race from a jury solely on 
racial grounds violates the equal protection rights of both the defendant and the 
excluded jurors (Batson v. Kentucky, 476 U.S. 79 [1986]). In Batson v. Kentucky, a 
trial judge in Kentucky conducted the examination of the jury and excused  certain 
jurors for cause. After that, the prosecutor used his peremptory challenges to 
strike all four black persons from the jury pool, resulting in an all-white jury. On 
appeal, the Court reaffirmed the principle announced in an 1880 case (Strauder v. 
West Virginia, 100 U.S. 303 [1880]), saying that “the State denies a black defen-
dant equal protection of the laws when it puts him on trial before a jury from 
which members of his race have been purposefully excluded.” Interestingly, how-
ever, the prosecution’s racially motivated use of peremptory challenges to exclude 
people from the trial jury does not violate the defendant’s Sixth Amendment right 
to a trial by an impartial jury (Holland v. Illinois, 493 U.S. 474 [1990]). But 
the Court did hint that such a challenge could have been raised as a violation of 
the constitutional right to equal protection under the Fourteenth Amendment. 
Because that challenge was not raised in this case, the result was different from 
that of Batson.

Taylor v. Louisiana (1975)

Batson v. Kentucky (1986)

Strauder v. West Virginia 
(1880)

Holland v. Illinois (1990)
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In Batson, the Court outlined the three steps courts must follow in resolving cases 
of peremptory jury disqualification based on race:

Step 1. ■  The side making the allegation must establish a prima facie (meaning at first 
sight) case of discrimination based on race or other forbidden grounds.
Step 2. ■  The burden then shifts to the side that made the peremptory strike to 
come up with a race-neutral explanation for the strike.
Step 3. ■  The trial court is then required to decide whether the side opposing the 
peremptory challenges has proved purposeful discrimination.

To illustrate the three-step process, suppose defendant X is tried and convicted by an 
all-white jury. X alleges that potential African American jurors were scratched from the 
jury pool by the prosecutor because of race. If X establishes a prima facie case that race 
was, in fact, the reason for their disqualifications (admittedly difficult to do in peremp-
tory challenges because no reason is given), then the burden shifts to the prosecutor to 
establish that race was not the basis for removing them from the jury pool. The trial 
court must then decide whether X has, in fact, proved discrimination based on race.

In Johnson v. California, 543 U.S. 499 (2005), the Court held that “permis-
sible inferences of discrimination were sufficient to establish a prima facie case of 
discrimination under Batson, shifting the burden to the state to explain adequately 
the racial exclusion by offering permissible race-neutral justifications for the strikes.” 
These “permissible inferences of discrimination” make it easier for defendants to 
challenge racial discrimination during peremptory challenges (where no reason needs 
to be given by either side when striking a juror from the list, which often results in 
disqualification of racial minorities).

A more recent case is Snyder v. Louisiana, 552 U.S.  (2008), where the 
Court concluded that the trial judge had acted improperly in upholding the peremp-
tory strikes of the black jurors, saying that the reasons given by the prosecution for 
striking the jurors applied equally well to the white jurors that the prosecutors did 
not strike. Allen Snyder, an African American, was charged with and tried for mur-
der in Louisiana. The prosecutor used peremptory challenges to strike all 5 African 
Americans in the jury pool. Snyder, tried by an all-white jury, was found guilty and 
given the death penalty. On appeal, his lawyers argued that the striking of all the 
black jurors constituted discrimination in violation of the Equal Protection Clause. 
The Court reversed the trial judge’s ruling, which upheld the prosecutor’s strikes, 
saying that the judge committed clear error in holding that the strikes were not based 
on race considerations and therefore violated Batson. The fact that the white jurors, 
to whom the reasons for striking the black jurors applied equally, were left on the jury 
clearly indicated that striking the African American jurors was based on race.

The Court has also held that the Constitution prohibits a criminal defendant, as well 
as the prosecution, from engaging in purposeful discrimination on the grounds of race 
in the exercise of peremptory challenges (Georgia v. McCullum, 505 U.S. 42 [1992]). In 
that case, several white defendants were charged with assaulting two African Americans. 
Before the jury selection process began, the trial judge denied the prosecution’s motion 
to prohibit defendants from exercising their peremptory challenges in a racially dis-
criminatory manner, as the prosecution expected the defendants would do.

On appeal, the Court said that in previous cases it had held that the exercise of 
racially discriminatory peremptory challenges violates the Equal Protection Clause 
of the Fourteenth Amendment when the offending challenges are made by the 
state and, in civil cases, when they are made by private litigants. Using a four-factor 
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 analysis, the Court held that the prohibition should also be extended to discrimina-
tory challenges made by criminal defendants.

May a white defendant object to the exclusion of black jurors from the jury 
through the use of a peremptory challenge, and vice versa? The answer is yes. 
The defendant does not need to be a member of the group excluded to invoke 
 successfully the Equal Protection Clause (Powers v. Ohio, 499 U.S. 400 [1991]). In 
Powers v. Ohio, Powers, a white man, objected to the prosecution’s use of peremp-
tory  challenges to remove 7 African Americans from the jury. The Court upheld 
his challenge on appeal, saying that under the Equal Protection Clause a defendant 
may object to the race-based exclusion of jurors through peremptory challenges even 
though the defendant and the excluded jurors are not of the same race. And, in 
a 1998 case, the Court extended that decision, ruling that a white defendant had 
 reason to complain of  discrimination against blacks in the selection of the grand jury 
(Campbell v. Louisiana, 523 U.S. 392 [1998]).

DISQUALIFICATION OF JURORS BASED ON GENDER

In an important case decided in 1994, J. E. B. v. Alabama, 511 U.S. 127 (1994), 
the Court held that the Constitution forbids discrimination in the selection of 
jurors based on “gender” or “on the assumption that an individual will be biased in 
a particular case solely because the person happens to be a woman or a man.” This 
case involved a paternity and child support trial in which the state used 9 of its 10 
peremptory challenges to remove male jurors, resulting in an all-female civil jury. The 
state assumed that male jurors would be biased in favor of a man in a child support–
paternity lawsuit.

In holding that the disqualifications violated the Equal Protection Clause, the 
Court said that “the conclusion that litigants may not strike potential jurors solely 
on the basis of gender does not imply the elimination of all peremptory challenges,” 
as some had feared, adding that “so long as gender does not serve as a proxy for bias, 
unacceptable jurors may still be removed, including those who are members of a 
group or class that is normally subject to ‘rational basis’ review and those who exhibit 
characteristics that are disproportionately associated with one gender.” Although this 
case involved peremptory challenges in a civil case, there is every reason to believe that 
it also applies to criminal cases in terms of both peremptory challenges and challenges 
for cause. (To learn more about this case, read the Case Brief.)

The principles and cases involving challenges based on race and gender represent 
an attempt by the Court to ensure that all juries are selected in a nondiscriminatory 
manner and that race and gender are not factors, whether in challenges for cause or in 
peremptory challenges. However, because peremptory challenges are made without 
giving reasons, it is difficult to determine whether a peremptory challenge is based 
on race—unless the results are clear, obvious, and provable, or one party admits to 
such bias.

The controversy over peremptory challenges based on race and gender may extend 
to similar challenges based on other grounds. Although discrimination based on race and 
gender has generated the most heat and attention in recent years, factors such as  lifestyle, 
mental disability, religion, class, ethnicity, national origin, occupation,  economics, and 
physical status may gain prominence in an era of inclusion and increasing diversity. 
Although some of these issues have been raised in lower courts, the U.S. Supreme Court 
has thus far not addressed them, continuing instead to focus on race and gender.

Powers v. Ohio (1991)

Campbell v. Louisiana 
(1998)

J. E. B. v. Alabama (1994)
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THE LEADING CASE ON GENDER 

DISCRIMINATION IN JURY TRIALS

J. E. B. v. Alabama, 
511 U.S. 127 (1994)

C A S E 
BRIEF

Facts: The state of Alabama filed a complaint 
for paternity and child support against J. E. B. 
on behalf of the mother of a minor child. The 
trial court assembled a panel of 36  potential 
jurors—12 males and 24 females. Three jurors 
were excused for cause, leaving 10 males 
and 23 females in the jury pool. The state of 
Alabama used 9 of its 10 peremptory chal-
lenges to remove male jurors; the petitioner used 
9 strikes to remove female jurors. The result 
was an all-female jury. Even before the jury 
was impaneled, the petitioner objected to the 
peremptory challenges by the state, saying that 
they were exercised against male jurors solely 
on the basis of gender. Trial was held, and the 
jury found the petitioner to be the father of 
the child; he was ordered to pay child support. 
He appealed.

Issue or Issues: Does the Constitution prohibit dis-
crimination in jury selection based on gender? Yes.

Holding: “The Equal Protection Clause of 
the Constitution prohibits discrimination in 
jury selection on the basis of gender, or on the 
assumption that an individual will be biased 
in a particular case solely because that person 
 happens to be a woman or a man.”

Case Significance: This case extends the Batson 
ruling, which prohibits discrimination based 
on race in jury peremptory challenges, to dis-
crimination based on gender, hence proscribing 
both types of discrimination. The petitioner in 
this case was a man who alleged that his equal 
protection rights were violated because the state 
of Alabama used its peremptory challenges to 
strike males from the jury, the result being an 
all-female jury that found him to be the father 
of the child and required him to pay child sup-
port. The Court upheld the challenge, saying 
that gender discrimination in jury selection is 
unconstitutional. The Court added, however, 
that “[t]he conclusion that litigants may not 

strike potential jurors solely on the basis of 
gender does not imply the elimination of all 
peremptory challenges. So long as gender does 
not serve as a proxy for bias, unacceptable jurors 
may still be removed, including those who are 
members of a group or class that is normally 
subject to ‘rational basis’ review and those 
who exhibit characteristics that are dispropor-
tionately associated with one gender.” What is 
prohibited are challenges based on bias simply 
because a potential juror is a male or a female 
and is therefore expected to vote in a certain 
way. Peremptory challenges based on gender 
bias are usually difficult to prove because they 
are made without any reasons given. There are 
cases such as this one, however, in which the 
obvious reason for the strikes was gender bias. 
In these types of cases, the constitutional prohi-
bition applies.

Excerpts from the Decision: Discrimination 
in jury selection, whether based on race or on 
gender, causes harm to the litigants, the com-
munity, and the individual jurors who are 
wrongfully excluded from participation in the 
judicial process. The litigants are harmed by 
the risk that the prejudice which motivated 
the discriminatory selection of the jury will 
infect the entire proceedings. The community 
is harmed by the State’s participation in the 
perpetuation of invidious group stereotypes and 
the inevitable loss of confidence in our judicial 
system that state sanctioned discrimination in 
the courtroom engenders. When state actors 
exercise peremptory challenges in reliance on 
gender stereotypes, they ratify and reinforce 
prejudicial views of the relative abilities of men 
and women. Because these stereotypes have 
wreaked injustice in so many other spheres of 
our country’s public life, active discrimina-
tion by litigants on the basis of gender during 
jury selection “invites cynicism respecting the 
jury’s neutrality and its obligation to adhere to 
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the law.” The potential for cynicism is particu-
larly acute in cases where gender related issues 
are prominent, such as cases involving rape, 
sexual harassment, or paternity. Discriminatory 
use of peremptory challenges may create the 

 impression that the judicial system has acqui-
esced in suppressing full participation by one 
gender or that the “deck has been stacked” in 
favor of one side.

THE RIGHT TO COUNSEL

The Sixth Amendment to the Constitution provides that “in all criminal  prosecutions, 
the accused shall enjoy the right . . . to have the Assistance of Counsel for his defence.” 
This right has been held applicable to the states since the 1963 decision in Gideon 
v. Wainwright, 372 U.S. 335 (1963). A defendant has the right to be represented by 
counsel at “every critical stage” of the criminal proceeding. The meaning of the term 
critical stage has been determined by the Court on a case-by-case basis. One source 
states that a “stage is critical if the defendant is compelled [because of the nature of 
the proceedings] to make a decision which may later be formally used against him.”2 
(Read the Case Brief to learn more about this case.)

The right to counsel is available throughout the criminal justice process but is 
constitutionally required in the following proceedings:

Custodial interrogations (the  ■ Miranda warnings)
Lineups, if formal charges have been filed ■

Preliminary examination ■

Arraignment ■

Trial (discussed in this chapter) ■

Sentencing ■

Appeal from a conviction, if available to others ■

A lawyer is not required by the constitution in the following proceedings but may be 
required by state or federal law:

Criminal investigation ■

Arrest, unless the suspect is interrogated ■

Grand jury proceedings ■

Habeas corpus proceedings ■

Probation or parole revocation ■

This chapter discusses only a small, albeit the most important, slice of the right-
to-counsel pie—the right to counsel during trial. We will examine the following 
topics:

Why counsel is needed ■

How counsel is obtained ■

The responsibility of the defense lawyer ■

The right to court-appointed counsel during the trial ■

Gideon v. Wainwright 
(1963)
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The difficulty of proving ineffective assistance of counsel ■

Claims of ineffective counsel in death penalty cases ■

The right to act as one’s own counsel ■

Automatic reversal of a conviction for denying defendant a paid lawyer ■

WHY COUNSEL IS NEEDED

In a celebrated case of long ago, the Court stated the justification for the right to 
counsel in criminal proceedings in Powell v. Alabama, 287 U.S. 45 (1932). The 
Powell case was one of the two famous “Scottsboro cases” (the other was Norris v. 
Alabama, 294 U.S. 587 [1935]), in which nine black youths were charged with the 
rape of two white girls. Justice Sutherland wrote this often quoted statement on why 
an accused needs counsel during the trial:

Powell v. Alabama (1932)

THE EXTENT OF THE CONSTITUTIONAL RIGHT TO A LAWYER 
IN CRIMINAL PROCEEDINGS*

H I G H
L I G H T

Type and Sequence of Proceedings† Right to a Lawyer?
 1. Criminal investigation No
 2. Arrest No, unless interrogated
 3. Custodial interrogation Yes (Miranda warnings required)
 4. Lineups Yes, if formal charges have been filed; no, if 

formal charges have not been filed
 5. Preliminary examination Yes
 6. Grand jury (in states where required) No
 7. Arraignment Yes
 8. Trial Yes, except for offenses that do not involve jail or 

prison time
 9. Sentencing Yes, except for offenses that do not involve jail or 

prison time
10.  Appeal from a denial to withdraw a guilty 

plea
Yes

11. Appeal from conviction Yes, if available to others
12. Habeas corpus (after appeal is exhausted) No, but may be given by state or federal law
13. Probation revocation No, but may be given by state law
14. Parole revocation No, but may be given by state law

*Basis: The Sixth Amendment right to counsel. The lawyer is either retained by the defendant or provided by the state if the defendant is 
indigent. No clear guidelines have been set as to who is indigent. Trial court judges make that decision.
†Standard: The standard the U.S. Supreme Court uses to determine whether the right to a lawyer is given by the Constitution is this: Is 
the proceeding a “critical stage”? That is, is the defendant “compelled to make a decision which may later be formally used against him 
or her”?
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Even the intelligent and educated layman has small and sometimes no skill 
in the science of the law. Left without aid of counsel, he may be put on trial 
without a proper charge, and convicted upon incompetent evidence  irrelevant 
to the issue or otherwise inadmissible against him. Without  counsel, though 
he may not be guilty, he faces the danger of conviction because he does not 
know how to establish his innocence.

Despite the importance of the assistance of a lawyer during trial, as this quotation 
indicates, the Court in 2004 held that if a defendant says that he or she wishes to 
plead guilty without the assistance of counsel, the trial judge need not spell out all 
the possible consequences before accepting the plea (Iowa v. Tovar, 541 U.S. 77 
[2004]). For the waiver of the right to counsel during the plea stage to be “full know-
ing, intelligent, and voluntary,” it is enough that the trial court inform the accused 
of the nature of the charges filed, the right to have counsel, and the possible range of 
penalties the court can impose. There is no need for the accused to be informed that 
his defense will be jeopardized or that he or she will lose the opportunity to get an 
independent opinion of whether it is prudent to plead guilty.

HOW COUNSEL IS OBTAINED

The term right to counsel refers to either retained counsel or court-appointed counsel. 
Most of the discussion here is limited to the right to court-appointed counsel, because 
most criminal cases deal only with that issue. However, we begin with a discussion 
of retained counsel.

Retained Counsel Retained counsel is an attorney chosen and paid by the 
accused. According to two noted legal authorities, Wayne LaFave and Jerold Israel, 
“the state has no Sixth Amendment obligation to allow representation by retained 
counsel in a proceeding as to which it has no Sixth Amendment obligation to 
appoint counsel for the indigent.” They add, however, that jurisdictions usually 
allow retained counsel to be present even in proceedings involving misdemeanors 
punishable only by a fine—offenses for which the Constitution does not require 
states to provide counsel to indigents.3

A defendant’s right to hire an attorney of his or her own choosing (as opposed 
to an attorney provided by the state for an indigent) may be limited by the trial 
court to avoid a possible conflict of interest (Wheat v. United States, 486 U.S. 153 
[1988]). In Wheat v. United States, the defendant and others were charged with 
conspiracy to  distribute drugs. Two days before trial, one of the defendants asked 
to replace his counsel with an attorney who represented two of the other alleged 
coconspirators. These two coconspirators had either already pleaded guilty to 
the charges or were  getting ready to do so. The prosecution objected to the change of 
counsel, alleging conflict of interest if the same defense lawyer represented all three 
 defendants because, for some reason, that would have limited cross- examination by 
the prosecutor.

The trial court refused to allow the change of counsel by the defendant, saying 
that it would indeed create a conflict of interest, a decision upheld by the Court on 
appeal. In sum, a defendant’s right to hire his or her own lawyer may be limited 
by the trial court if there is a compelling justification for it, such as a conflict of 
interest.

Iowa v. Tovar (2004)

Wheat v. United States 
(1988)



392  CHAPTER 12  

Court-Appointed Counsel Court-appointed counsel is an attorney appointed 
by the judge and paid by the county or state to represent an “indigent” accused at 
a “critical stage” in the criminal proceedings. More than half of felony defendants 
are classified as indigents, yet the Court has not set a uniform rule to determine 
indigency. In general, however, a defendant is indigent if he or she is too poor to 
hire a lawyer. Standards used by judges include being unemployed, not having a 
car, not having posted bail, and not having a house. The judge enjoys wide discre-
tion in determining indigency, and that determination is rarely reversed on appeal. 
Indigency therefore varies from one jurisdiction or judge to another. The American 
Bar Association recommends the following standard: “Counsel should be provided 
to any person who is financially unable to obtain adequate representation without 
substantial hardship to himself or his family.” It adds that a lawyer should not be 
denied “to any person merely because his friends or relatives have resources adequate 
to retain counsel or because he has posted or is capable of posting bond.”4

The method of appointing counsel for an indigent defendant also varies. In some 
jurisdictions, judges use a list containing the names of available and willing attorneys, 
who are then assigned to cases on a rotational basis. In others, judges make  assignments 
at random, assigning any lawyer who may be available in the courtroom at the time of 
the appointment. Still other jurisdictions employ full-time public defenders to handle 
indigent cases. The decision to create a public defender’s office is usually driven by 
considerations of cost-effectiveness. From an economic perspective, the bigger the city 
or county, the more attractive the public defender model becomes.

An indigent defendant has no right to designate an attorney of his or her choice. The 
selection of a defense lawyer is made purely at the discretion of the court, although the 
judge may allow the accused some input in the process. Some states provide counsel to 
defendants but specify as a condition of probation or parole that the defendant reimburse 
the state or county for the fees of the appointed lawyer. Such laws are valid as long as they 
exempt indigents who cannot afford to pay (Fuller v. Oregon, 417 U.S. 40 [1974]).

THE RESPONSIBILITY OF THE DEFENSE LAWYER

It may surprise and disappoint many victims of crime to learn that, in the American 
system of justice, the loyalty of a defense lawyer is not to the public but solely to the 
client. This means that a lawyer is not an agent of the state but instead is obligated to 
give the client the best possible defense, whether the client is innocent or guilty. In 
the American system of justice, lawyers have an obligation to defend the guilty. Some 
lawyers do not even want to know whether their client is innocent or guilty, believing 
that guilt or innocence should not affect the way they do their job. This loyalty to the 
client comes from the adversarial model of criminal justice, in which both sides in a 
criminal case (the prosecution and the defense) are adversaries expected to fight fairly 
before a neutral judge or jury. Out of this fight, the truth is supposed to emerge. That 
does not always happen, but the system is supposed to work that way.

The limitations on the conduct of lawyers when defending a client come from 
two sources: a professional code of ethics and the penal code. A defense lawyer  cannot 
do that which is unethical or illegal. Working for the good of the community is 
not among the responsibilities expected of a lawyer when defending an accused. 
To put it crudely, the welfare of the client is paramount; other considerations are 
 unimportant. The conduct of lawyers is monitored by state bar associations and by 

Fuller v. Oregon (1974)
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the judiciary. The American Bar Association (ABA) has promulgated Model Rules 
of Professional Conduct. States’ codes of professional responsibility vary, although 
most codes or rules are based on the Model Rules of the ABA. The interpretation and 
enforcement of these rules may not conform to what the public expects, adding to the 
battered public image of the legal profession.

THE RIGHT TO COURTAPPOINTED COUNSEL 

DURING THE TRIAL

Although the Sixth Amendment extends to “all criminal prosecutions,” the Court 
has held that the right to court-appointed counsel applies only in the following types 
of criminal cases:

When the crime charged is a serious offense ( ■ Gideon v. Wainwright, 372 U.S. 335 
[1963])
When the crime charged is a misdemeanor for which the defendant faces a pos- ■

sible jail sentence (Argersinger v. Hamlin, 407 U.S. 25 [1972])

Argersinger v. Hamlin 
(1972)

State and Federal Indigent Criminal Defendants

Publicly financed counsel represented about 66% 
of Federal felony defendants in 1998 as well as 
82% of felony defendants in the 75 most popu-
lous counties in 1996.

Conviction Rates

Conviction rates for indigent defendants and 
those with their own lawyers were about the same 
in Federal and State courts. About 90% of the 
Federal defendants and 75% of the defendants 
in the most populous counties were found guilty 
regardless of the type of their attorneys.

Of those found guilty, however, those repre-
sented by publicly financed attorneys were incar-
cerated at a higher rate than those defendants who 
paid for their own legal representation—88% 
compared to 77% in Federal courts and 71% 
compared to 54% in the most populous counties.

Sentence Length

On average, sentence lengths for defendants 
sent to jail or prison were shorter for those with 

 publicly financed attorneys than those who hired 
counsel. In Federal district court those with 
 publicly financed attorneys were given just under 
5 years on average and those with private  attorneys 
just over 5 years. In large State courts those with 
publicly financed attorneys were sentenced to 
an average of 2½ years, and those with private 
 attorneys to 3 years.

Racial Disparity and the Use of Publicly 
Financed Counsel

While 69% of white State prison inmates 
reported they had lawyers appointed by the 
court, 77% of blacks and 73% of Hispanics 
had publicly financed attorneys. In Federal 
prison black inmates were more likely than 
whites and Hispanics to have public coun-
sel—65% for blacks, 57% for whites, and 
56% for Hispanics.

SOURCE U.S. Department of Justice, Office of Justice Programs, 
Bureau of Justice Statistics, “Indigent Defense Statistics: Summary 
Findings,” http://www.ojp.usdoj.gov/bjs/id.htm#findings.

INDIGENT DEFENSE STATISTICSH I G H
L I G H T

http://www.ojp.usdoj.gov/bjs/id.htm#findings
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To illustrate these two decisions, suppose Y is charged with robbery, a serious offense 
in that jurisdiction. Y, if indigent, is entitled to court-appointed counsel during the 
trial. Y would also be entitled to a lawyer if indigent and charged with a misdemeanor 
for which he faced a possible jail sentence. However, if Y is charged with a traffic 
 violation for which no jail sentence is attached, Y is not entitled to a lawyer.

Despite Gideon and Argersinger, the Court, in a 5-to-4 decision, later held that 
the state is not required to appoint counsel for an indigent defendant charged with 
a serious offense that is punishable by imprisonment if the defendant is not, in fact, 
sentenced to prison (Scott v. Illinois, 440 U.S. 367 [1979]).

In Scott, the defendant was tried without a lawyer for the crime of theft (shoplift-
ing). The maximum penalty prescribed by state law for the offense was a fine of $500 
or a year in prison or both. Scott was convicted and sentenced to pay a fine of $50. 
On appeal, the Court affirmed the conviction, saying that the “federal Constitution 
does not require a state trial court to appoint counsel for a criminal defendant such 
as petitioner.” Under Scott, the state is arguably not required to provide counsel, 
whether an indigent defendant is charged with a serious offense or a misdemeanor, 
if the defendant is not sentenced to prison (for example, when the judge assigns the 
defendant to community service or imposes a fine). Some observers note, however, 
that “states have the option of providing appointed counsel for all misdemeanor 
defendants, and many states follow that policy—at least where the misdemeanors 
are not punishable only by fine.”5 Although juvenile proceedings are not criminal in 
nature, a juvenile is nonetheless entitled to court-appointed counsel if the proceeding 
can lead to commitment in an institution in which the juvenile’s freedom is restricted 
(In re Gault, 387 U.S. 1 [1967]).

Scott v. Illinois (1979)

In re Gault (1967)

THE LEADING CASE ON THE RIGHT TO 

COURTAPPOINTED COUNSEL*

Gideon v. Wainwright, 

372 U.S. 335 (1963)
C A S E 
BRIEF

Facts: Gideon was charged in a Florida state 
court with breaking and entering a poolroom 
with intent to commit a misdemeanor, an act 
classified as a felony offense under Florida law. 
Appearing in court without funds and without 
a lawyer, Gideon asked the court to appoint a 
lawyer for him. The court refused, saying that 
under Florida law the only time the court could 
appoint a lawyer to represent an accused was 
when the crime charged was a capital offense. 
Gideon conducted his own defense and was 
convicted.

Issue or Issues: Does the Constitution require 
appointment of counsel for an indigent person 
who is charged in a state court with a felony 
offense? Yes.

Holding: The Sixth Amendment requires that 
a person charged with a felony offense in a state 
court be appointed counsel if he or she cannot 
afford it.

Case Significance: This case mandates that 
when an indigent person is charged with a felony 
in a state court, counsel must be provided. This 
settled a controversy among lower courts, which 
had inconsistent rulings on the type of offense 
an indigent had to be charged with in order to 
be entitled to a lawyer. An earlier decision (Betts 
v. Brady, 316 U.S. 455 [1942]), which held that 
the requirement that counsel be provided to all 
indigent defendants in federal felony trials, did 
not extend to the states. This was overruled in 
the Gideon case when the Supreme Court held 
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that the rule applied to criminal proceedings 
in state courts as well. Since 1963, both federal 
and state felony defendants must be given court-
appointed counsel if indigent. Note that the 
Gideon case required the appointment of counsel 
for indigents only in felony cases. This was later 
extended to misdemeanor cases in Argersinger v. 
Hamlin, 407 U.S. 25 (1972). Although not a case 
directly involving the police, the Gideon case is 
included here because it is helpful for the police 
to know what types of indigent offenders are 
entitled to a court-appointed lawyer during trial.

Excerpts from the Decision: The fact is that, 
in deciding as it did—that “appointment of 
counsel is not a fundamental right, essential to 
a fair  trial”—the Court in Betts v. Brady made 
an abrupt break with its own well considered 
precedents. In returning to these old precedents, 
sounder, we believe, than the new, we but restore 
constitutional principles established to achieve a 
fair system of justice. Not only these precedents, 
but also reason and reflection, require us to rec-
ognize that, in our adversary system of criminal 
justice, any person haled into court, who is too 
poor to hire a lawyer, cannot be assured a fair 
trial unless counsel is provided for him. This 
seems to us to be an obvious truth. Governments, 

both state and federal, quite properly spend 
vast sums of money to establish machinery to 
try defendants accused of crime. Lawyers to 
prosecute are everywhere deemed essential to 
protect the public’s interest in an orderly soci-
ety. Similarly, there are few defendants charged 
with crime, few indeed, who fail to hire the best 
lawyers they can get to prepare and present their 
defenses. That government hires lawyers to pros-
ecute and defendants who have the money hire 
lawyers to defend are the strongest indications 
of the widespread belief that lawyers in criminal 
courts are necessities, not luxuries. The right of 
one charged with crime to counsel may not be 
deemed fundamental and essential to fair trials in 
some countries, but it is in ours. From the very 
beginning, our state and national constitutions 
and laws have laid great emphasis on procedural 
and substantive safeguards designed to assure fair 
trials before impartial tribunals in which every 
defendant stands equal before the law. This noble 
ideal cannot be realized if the poor man charged 
with a crime has to face his accusers without a 
lawyer to assist him.

*This case brief is modified from Rolando V. del Carmen and 
Jeffery T. Walker, Briefs of Leading Cases in Law Enforcement, 
6th edition (Anderson Publishing/LexisNexis, 2006).

THE DIFFICULTY OF PROVING INEFFECTIVE ASSISTANCE 

OF COUNSEL

A defendant may challenge his or her conviction on the grounds that the lawyer at 
trial was so incompetent as to deprive the defendant of effective assistance of counsel. 
Although this claim is frequently raised, it is difficult to prove and therefore seldom 
succeeds. The meaning of “effective assistance of counsel” bothered lower courts for 
years because of the absence of a clear standard. However, in two 1984 cases, the 
Court clarified the issue by specifying the following criteria:

A claim of ineffective assistance of counsel can be made only by pointing out spe- ■

cific errors made by the trial counsel. It cannot be based on an inference drawn 
from the defense counsel’s inexperience or lack of time to prepare, the gravity of the 
charges, the complexity of the defense, or the accessibility of witnesses to counsel 
(United States v. Cronic, 466 U.S. 648 [1984]).
The Court assumes that effective assistance of counsel is present unless the  ■

adversarial process is so undermined by counsel’s conduct that the trial 
 cannot be relied upon to have produced a just result. An accused who claims 

United States v. Cronic 
(1984)
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 ineffective counsel must show the following: (1) deficient performance by 
counsel and (2) a reasonable probability that but for such deficiency the result 
of the  proceeding would have been different (Strickland v. Washington, 466 
U.S. 668 [1984]). In a 1993 case (Lockhart v. Fretwell, 506 U.S. 364 [1993]), 
however, the Court made the standard for reversal of conviction even more 
 difficult: “To show prejudice under Strickland, a defendant must demonstrate 
that  counsel’s errors are so serious as to deprive him of a trial whose result is fair or 
reliable, not merely that the outcome would have been different.”

Under these standards, mere generalizations about the quality of the lawyer or the 
inadequacy of his or her efforts will not suffice. Specificity is required, and the burden 
is on the defendant to show a reasonable probability that if the lawyer’s performance 
had not been deficient, the results would have been different. This is difficult to 
establish, and, in most cases, the accused needs another lawyer who knows enough 
law to be able to prove this. For example, suppose that, after conviction, defendant 
X alleges that he had ineffective counsel because the lawyer assigned by the court to 
defend him (as an indigent) had limited experience handling criminal cases and fin-
ished last in his law school class. This will not suffice to establish ineffective counsel. 
Instead, X must specify the errors the defense lawyer committed that contributed to 
his conviction. Likewise, a mere error of law in advising a defendant to enter a guilty 
plea does not in itself constitute the denial of effective counsel. The test is whether 
the mistake was “within the range of competency” of most criminal defense lawyers. 
However, if the lawyer fails to follow state procedural rules, resulting in the dismissal 
of the appeal, this represents ineffective assistance of counsel.

In a case involving a capital offender, the Court held that the defendant’s Sixth 
Amendment right to effective counsel was violated by his lawyer’s failure to  conduct a 
reasonable investigation into his social history and mitigating factors (Wiggins v. Smith, 
539 U.S. 510 [2003]). The Court said that the evidence that the lawyer failed to dis-
cover and present was “powerful” and could have made a difference in the sentence 
that was imposed (death); therefore, the defendant was prejudiced by the lawyer’s poor 
performance. In another case, the Court held that the lawyer’s closing argument in 
a case, in which he admitted some of the defendant’s shortcomings, did not deprive 
the defendant of effective assistance of counsel, because the summation brought out 
several key points (Yarborough v. Gentry, 540 U.S. 1 [2003]).

CLAIMS OF INEFFECTIVE COUNSEL IN DEATH PENALTY CASES

Four death penalty cases illustrate claims of ineffective counsel: a sleeping lawyer, a 
silent lawyer, a lawyer who had the victim as a client at the time he was murdered, 
and a negligent lawyer.

A Sleeping Lawyer In Burdine v. Johnson, No. 99-21034 (5th Cir. 2001), which 
generated extensive national publicity, a defense lawyer for a capital offense defen-
dant in Texas kept falling asleep during the trial. Convicted and sentenced to death, 
the defendant, Calvin Burdine, appealed, claiming he was denied the constitutional 
right to effective counsel. A panel of the Fifth Circuit Court of Appeals first rejected 
Burdine’s claim, but the full appeals court agreed to hear the case, concluded that 
Burdine did not have the benefit of effective counsel, and therefore ordered a new 

Strickland v. Washington 
(1984)

Lockhart v. Fretwell 
(1993)

Wiggins v. Smith (2003)

Yarborough v. Gentry 
(2003)

Burdine v. Johnson (5th 
Cir. 2001)
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trial. The U.S. Supreme Court refused to hear the case on appeal; thus the decision 
to give Burdine a new trial was upheld. In the meantime, the original defense lawyer 
who slept during the trial had died.

A Silent Lawyer In a second case, Bell v. Cone, 505 U.S. 685 (2002), the Court 
allowed a death sentence to stand even though the defendant’s lawyer failed to make 
an argument to the jury to save his life. In this case, Cone was tried and found guilty 
of capital murder. During the sentencing stage, the sequence was for the prosecu-
tion to argue first, then the defense lawyer, and then the prosecutor again. A junior 
prosecutor argued first for the prosecution. The defense lawyer then decided to waive 
his argument because under court rules the prosecutor could not argue a second time 
if the defense lawyer waived the argument. This was done by the defense lawyer as 
a strategy so that the senior prosecutor, who was a highly effective lawyer and who 
was going to give the second prosecution argument, could not say a word. The jury 
gave the defendant the death penalty anyway even without the second argument by 
the prosecution. Cone appealed, claiming ineffective counsel. In this case, the Court 
upheld the sentence, saying that Cone’s constitutional right was not violated because 
what the defense lawyer did as a strategy was reasonable.

A Lawyer Who Had the Victim as a Client In a third case, Mickens was 
convicted of murder and sentenced to death. He claimed ineffective assistance of 
counsel because he discovered, after trial, that his attorney had represented the victim 
Mickens had killed on unrelated charges, which were pending at the time of the 
murder. This was never revealed to Mickens by the lawyer or by the court, although 
the court had knowledge of the representation. This, Mickens argued, created a 
conflict of interest that resulted in ineffective representation. The Court rejected 
his claim, saying that a defendant who claims that the right to counsel was violated 
because of a conflict of interest must show that the conflict had a negative effect on 
the attorney’s representation and that there was a reasonable probability that the 
result would have been different. The Court concluded that “dual representation” in 
and of itself merely represents a “theoretical division of loyalties” and did not require 
a reversal of the results (Mickens v. Taylor, No. 00-9285 [2002]).

A Negligent Lawyer In a fourth case, the Court held that the Sixth Amendment 
right to effective counsel requires the lawyer to obtain materials that the lawyer 
knew the prosecution would likely use at the sentencing stage of a criminal trial for 
murder (Rompilla v. Beard, 545 U.S. 374 [2005]). In this case, Ronald Rompilla 
was charged with and convicted of murder in Pennsylvania. During the sentencing 
stage, and in an effort to have the death penalty imposed, the prosecution pre-
sented to the jury Rompilla’s prior rape and assault conviction, both aggravating 
circumstances. The jury sentenced him to death. On appeal, Rompilla’s new lawyers 
claimed ineffective counsel during trial because the defense lawyer did not present 
mitigating evidence about Rompilla’s troubled childhood and mental problems. 
The Court upheld defendant’s claim of ineffective counsel, saying that counsel’s 
failure to examine the file on his prior conviction for rape and assault, despite 
counsel’s knowledge that the evidence would likely be presented at the sentencing 
stage, justified a finding of  ineffective counsel. The Court said that had the defense 

Bell v. Cone (2002)
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lawyer examined those records, he would have found mitigating evidence about the 
defendant’s troubled childhood and mental problems that could have saved him 
from the death penalty.

THE RIGHT TO ACT AS ONE’S OWN COUNSEL

Under certain conditions, an accused has a constitutional right to waive counsel and 
represent himself or herself in a criminal proceeding (Faretta v. California, 422 U.S. 
806 [1975]). In Faretta v. California, the defendant had a high school education, 
had represented himself before, and did not want a public defender to represent 
him, because of the public defender’s heavy caseload. The right to self-representation 
does not require legal skills, but in cases in which the defendant is ignorant or too 
inexperienced, the request to act as his or her own counsel will probably be denied 
by the court.

Before an accused can be permitted to waive counsel and represent himself or 
herself, the following constitutional requirements must be met:

Awareness of the right to counsel. ■  The court must fully advise the accused of his or 
her right to be represented by counsel.
Express waiver. ■  The accused’s waiver of counsel cannot be inferred from his or 
her silence or from his or her failure to request the appointment of counsel.
Competency of the accused. ■  The trial judge must determine whether the accused is 
(1) competent to waive the right to counsel and (2) competent to make an intel-
ligent choice in the case. In determining the defendant’s competency to make an 

Faretta v. California 
(1975)

Text not available due to copyright restrictions
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intelligent choice, the court must make the defendant aware of the dangers and 
disadvantages of self-representation. An accused who elects to  represent himself 
or herself cannot later claim ineffective counsel.

AUTOMATIC REVERSAL OF A CONVICTION FOR DENYING 

DEFENDANT A PAID LAWYER

In a case decided in 2006, the Court held that denying a criminal defendant paid 
counsel of his own choosing is a “structural error” that automatically violates the Sixth 
Amendment right to counsel (United States v. Gonzalez-Lopez, 548 U.S. 140 [2006]). 
In this case, the defendant hired an attorney, a certain Joseph Low, as his lawyer in 
a federal criminal trial. The judge refused to allow Low to represent the defendant 
because the judge said Low had violated a court rule in a previous case, a finding by 
the judge that turned out on appeal to be a mistake. Tried and convicted, the defen-
dant appealed his conviction, claiming that the Sixth Amendment guarantees him 
the right to have his own paid lawyer. This right, he said, was violated because the 
denial by the judge was based on the judge’s wrong interpretation of the court rule. 
Voting 5-to-4, the Court upheld his claim and overturned his conviction, saying that 
although the usual hurdle in effective counsel cases is that “defendant must prove that 
the result would likely have been different had his right not been violated,” structural 
errors involving the right to counsel did not use this strict test. Said the Court: “It 
is impossible to know what different choices the rejected counsel would have made, 
and then to quantify the impact of those different choices on the outcome of the pro-
ceeding.” Such an exercise would constitute speculative inquiry, where any type of 
test would be difficult to apply; therefore, reversal of the conviction in cases where a 
defendant is denied representation by his or her own paid lawyer is automatic.

THE RIGHT TO DUE PROCESS

There are two Due Process Clauses in the U.S. Constitution. The Fifth Amendment 
(applicable to federal prosecutions) provides that “No person shall be held to answer 
for a capital, or otherwise infamous crime, . . . nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for public 
use, without just compensation.” A second Due Process Clause is found in Section 1 
of the Fourteenth Amendment (applicable to state prosecutions), which provides 
that “No state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws.”

Due process means “fundamental fairness,” but it has no fixed meaning. What 
process is due varies from one proceeding to another, depending on the type of 
 proceeding and what is at stake. For example, due process during a criminal trial is 
 different from due process in probation or parole revocation proceedings or in prison 
disciplinary proceedings. What rights are due in a particular proceeding is ultimately 
decided by the courts. Any time fundamental fairness is an issue, due process can 
likely be raised in a criminal case. This is illustrated by the Brady rule. We will look at 
what the rule says and how it affected cases that came after the ruling.

United States v. Gonzalez-
Lopez (2006)
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THE BRADY RULE ON DISCLOSURE OF EVIDENCE 

TO THE ACCUSED

Due process is protected to the utmost during criminal trials. In a criminal proceed-
ing, the prosecutor has a duty to disclose evidence favorable to a defendant; failure to 
disclose violates a defendant’s constitutional right to due process. This obligation was 
first declared in Mooney v. Holohan, 294 U.S. 103 (1935), when the Court said that the 
“due process requirement is not satisfied by mere notice and hearing if the state, through 
prosecuting officers acting on state’s behalf, has contrived conviction through pretense 
of trial which in truth is used as a means of depriving defendant of liberty through delib-
erate deception of court and jury by presentation of testimony known to be perjured.”

The Holohan principle was reiterated almost three decades later in Brady v. Maryland, 
373 U.S. 83 (1963). Brady involved a case in which the defendant admitted participat-
ing in the crime but claimed that his companion did the actual killing. Prior to the trial, 
Brady’s lawyer requested that the prosecutor allow him to examine the companion’s 
extrajudicial statements. The prosecutor showed these to Brady’s lawyer but withheld the 
statement in which the companion admitted doing the actual killing. The defense did not 
know about that statement until after Brady had been tried, convicted, and sentenced.

On appeal, the Court reversed Brady’s conviction, saying that “the suppression 
by the prosecution of evidence favorable to an accused upon request violates due pro-
cess where the evidence is material either to guilt or to punishment, irrespective of the 
good faith or bad faith of the prosecution.” This holding, better known as the Brady 
rule, has been interpreted and refined by the Court in subsequent cases.

CASES AFTER BRADY

One of the cases that interpreted Brady was United States v. Agurs, 427 U.S. 97 (1976). 
In Agurs, the Court said that the defendant’s failure to request that favorable evidence 
be shown to the defense did not free the government of all obligation, but that the 
prosecutor’s failure in this particular case did not violate the defendant’s right to due 
process.

In Agurs, the Court distinguished three situations that can give rise to a Brady 
claim:

1. [W]here previously undisclosed evidence revealed that the prosecution 
introduced trial testimony that it knew or should have known was perjured

2. [W]here the Government failed to accede to a defense request for 
disclosure of some specific kind of exculpatory evidence

3. [W]here the Government failed to volunteer exculpatory evidence never 
requested, or requested only in a general way.

In this case, however, the Court stated:

[The] prosecutor’s failure to tender [defendant’s] criminal record to the 
defense did not deprive respondent of a fair trial . . . where it appears that the 
record was not requested by defense counsel and gave rise to no inference of 
perjury, that the trial judge remained convinced of respondent’s guilt beyond 
a reasonable doubt after considering the criminal record in the context of the 
entire record, and that the judge’s firsthand appraisal of the entire record was 
thorough and entirely reasonable.

Mooney v. Holohan 
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In essence, the Court in Agurs limited the defendant’s right to discovery procedure 
under the circumstances described in that case.

In United States v. Bagley, 473 U.S. 667 (1985), the Court held that, “regardless of 
request, favorable evidence is material, and constitutional error results from its suppres-
sion by the government, if there is reasonable probability that, had the evidence been 
disclosed to the defense, the result of the proceeding would have been different.”

Another case on disclosure of evidence and the right of an accused to due 
process is Kyles v. Whitley, 514 U.S. 419 (1995). In Kyles, the Court held that, 
because the effect of the state-suppressed evidence favorable to the defendant raised 
a reasonable probability that its disclosure would have produced a different result at 
trial, the conviction had to be reversed.

In that case, Kyles was convicted of first-degree murder in Louisiana and 
 sentenced to death. Later, it was revealed that the state had failed to disclose  certain 
evidence favorable to the accused, including the following: (1) contemporaneous eye-
witness statements taken by the police following the murder, (2) various  statements 
made to the police by an informant who was never called to testify, and (3) a com-
puter printout of license plate numbers of cars parked at the crime scene on the night 
of the murder, which did not contain the number of Kyles’s car. The Court held that 
this evidence, taken together, raised a reasonable probability that its disclosure would 
have produced a different result at trial; hence, the conviction was reversed.

In a 1999 case, Strickler v. Greene, 527 U.S. 263 (1999), the Court held that the 
prosecution’s failure to disclose evidence, in the form of interview notes from a detec-
tive that seriously undermined the truthfulness of the only eyewitness’s testimony in 
a murder case, did not violate the Brady rule because the evidence was not material to 
the issue of guilt or innocence. In this case, the only eyewitness to the crime testified 
at trial that she had an exceptionally good memory and that she had absolutely no 
doubt that she had identified the defendant correctly. But it was later learned that 
the notes of her interview with a detective showed that she could not identify the 
defendant during that first interview.

On appeal, the Court held that the failure by the prosecution to disclose the 
detective’s notes did not require a reversal of the conviction because the defendant 
had not shown by reasonable probability that disclosure of the notes would have 
changed the results of the trial.

In summary, the rule concerning an accused’s right to disclosure of evidence by the 
prosecution has undergone some changes since the Court first held in Holohan that the 
presentation by prosecutors in court of testimony known to be perjured  violated a defen-
dant’s right to due process. The latest rule states that if the circumstances surrounding 
the nondisclosure raise a “reasonable probability” that the  disclosure would have made 
a difference in the trial’s result, the defendant’s due process right has been violated and 
the conviction must be reversed. But undisclosed favorable evidence that is not material 
to the issue of guilt or innocence does not lead to a reversal of the conviction.

THE RIGHT AGAINST SELF INCRIMINATION

The prohibition against compulsory self-incrimination springs from the Fifth 
Amendment provision that “no person . . . shall be compelled in any criminal case to 
be a witness against himself.” This guarantee is designed to restrain the  government 
from using force, coercion, or other such methods to obtain any statement, admission, 
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or confession that might be used by the police to take the place of other  evidence. 
The right applies to criminal, civil, or administrative proceedings if the answer sought 
tends to incriminate the witness in a subsequent criminal case.

This section focuses on the scope of the provision, the privileges of both the 
accused and witnesses during a trial, immunity, and how the right against self-
 incrimination is waived.

APPLIES ONLY TO TESTIMONIAL SELFINCRIMINATION

The prohibition against self-incrimination extends only to testimonial (or commu-
nicative) self-incrimination; it does not prohibit physical self-incrimination, which 
involves real or physical evidence. For example, the accused can be forced to submit to 
reasonable physical or psychiatric examinations, and the prosecution may  introduce 
the evidence obtained—such as fingerprints, footprints, blood or urine samples, or 
voice identifications. Also, a defendant can be forced to stand up for identification in 
the courtroom, to put on certain items of clothing, or to give a handwriting sample 
(Gilbert v. California, 388 U.S. 263 [1967]).

In contrast, testimonial or communicative self-incrimination is that which 
in itself explicitly or implicitly relates a factual assertion or discloses information. 
It is in the form of verbal or oral communication. For example, a question that asks 
whether the defendant killed the deceased is testimonially self-incriminating because 
it asks for a factual assertion or disclosure of information of a nonphysical nature.

The Fifth Amendment’s protection extends only to natural persons, meaning 
human beings. Corporations or partnerships (which are considered persons by law) 
cannot claim the privilege, so the records of such entities cannot be withheld on these 
grounds. For example, suppose a corporation faces charges of violating labor and anti-
monopoly laws. The corporation may be required to produce its official books and 
records even if they contain incriminating evidence. The search and  seizure of a per-
son’s private papers in accordance with a legal process, with or without a  warrant, does 
not violate the right to protection against self-incrimination—at least if the informa-
tion on the papers was written voluntarily, not obtained by testimonial compulsion. 
This is because the protection given to books and papers under the Fifth Amendment 
is very limited. Although they are perhaps the products of a  mental process (such as a 
diary), the books or documents themselves constitute physical evidence.

Another aspect of the right to protection against self-incrimination is discussed 
in South Dakota v. Neville, 459 U.S. 553 (1983). That case involved a South Dakota 
law that permitted a person suspected of driving while intoxicated to refuse to submit 
to a blood alcohol test but also authorized revocation of the driver’s license of anyone 
who refused to take the test. The statute permitted such a refusal to be used against 
the driver as evidence of guilt during the trial.

The Supreme Court held that the admission into evidence of a defendant’s refusal 
to submit to a blood alcohol test does not violate the defendant’s Fifth Amendment 
right to protection against compulsory self-incrimination. A refusal to take the test, 
after a police officer has lawfully requested it, is not an act coerced by the officer and 
therefore is not protected by the Fifth Amendment. This case legalized the practice 
used in some states of giving DWI suspects a choice to take or refuse a blood alcohol 
test and then using a refusal as evidence of guilt later in court. The Court said that 
any self-incrimination resulting from a blood alcohol test is physical in nature, not 
testimonial or communicative, so it is not protected by the Fifth Amendment.
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TESTIMONIAL AND NONTESTIMONIAL COMPARED

In a recent case of importance to the police, the Court held that “statements are 
nontestimonial (and therefore admissible in court) when made in the course of 
police interrogation under circumstances objectively indicating that the primary 
purpose of interrogation is to enable police assistance to meet an ongoing emer-
gency” (Davis v. Washington, 547 U.S. 813 [2006]). Defendant Davis was arrested 
by the police after Michelle McCottry called 911 and told the operator that Davis 
had beaten her. Davis was later charged with violating a domestic no-contact order. 
The 911 tape was admitted into evidence and Davis was convicted. He appealed his 

Davis v. Washington 
(2006)

Reevetown Officers X and Y were dispatched to 
investigate a robbery alarm call at the Hop-In 
liquor store. Central dispatch advised the res-
ponding units that they had attempted to call the 
store by phone, but there had been no answer. 
Upon arrival at the Hop-In, responding officers 
found the front door standing wide open and a 
male store clerk lying on the floor inside, deceased 
from an apparent gunshot wound to the chest. 
The cash register was empty and the store had 
been ransacked.

Officers quickly reviewed the store’s security 
videotape for evidence. The video depicted two 
male suspects, one wearing a red “hoodie” sweat-
shirt and the other wearing a green T-shirt and 
blue baseball cap. Officers broadcast the suspects’ 
descriptions to other Reevetown officers, and 
within an hour, two suspects were under arrest for 
the robbery and murder of the store clerk.

The suspects were identified as L and M. 
L and M were booked into the Reevetown jail 
and placed in separate cells pending follow-up by 
Reevetown detectives.

The following morning Detective A inter-
viewed the suspects separately about the robbery 
and murder. Detective A advised each of the sus-
pects of his rights under Miranda. Both L and M 
refused to make any statement (invoking their Fifth 
Amendment protections) and demanded that they 
be placed back in their respective cells. Detective 
A called for jail guards to take the suspects back 
to their cells. As the guards were doing so, they 

noticed graffiti on the jail cell walls. In M’s cell, 
the wall read, “Sorry God for what I have done, no 
one was meant to die.” In L’s cell, the wall read, 
“I am innocent of murder, I may be guilty of rob-
bery, but I didn’t kill anyone, it was M!”

L and M are charged criminally for the 
 robbery and murder of the store clerk. During 
the trial the prosecutor attempts to enter the 
 writings on the jail cell walls as evidence against 
both defendants. The prosecutor calls the jail 
guards as witnesses to testify that the graffiti writ-
ings were not on the wall prior to M and L being 
placed in their individual cells. The attorneys for 
M and L object to the writings being admitted as 
evidence. They base their objection on the fact 
that each defendant had clearly invoked his Fifth 
Amendment rights.

The judge advises the courtroom that she 
will need a few minutes to review the defendants’ 
objection and orders the court into a 30-minute 
recess. Now it is your turn to be the judge. While 
reviewing defense counsels’ objection, you must 
decide the following:

 1. Should the writings be allowed into the trial as 
evidence?

 2. Can M’s writings be used against him? Why or 
why not?

 3. Can L’s writings be used against him? Why or 
why not?

 4. Can L’s writings be used against M? Why or 
why not?

SELFINCRIMINATING WRITING ON THE WALLInAction
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conviction,  saying that his constitutional right to cross-examination was violated by 
the admission of the tape recording into evidence since there was no opportunity to 
cross-examine.

The Court disagreed and upheld his conviction, saying that the issue was 
whether the statements were testimonial (protected by the Fifth Amendment) or 
nontestimonial (not protected). The facts of this case show that the statement 
was nontestimonial and therefore could be admitted at trial. The Court made this 
 distinction: “Statements are non-testimonial when made in the course of police 
interrogation under circumstances objectively indicating that the primary  purpose 
of the  interrogation is to enable police assistance to meet an ongoing emergency.” 
In contrast, statements “are testimonial when the circumstances objectively indi-
cate that there is no such ongoing emergency, and that the primary purpose of 
the interrogation is to establish or prove past events relevant to later criminal 
prosecution.”

This decision is significant because police departments receive all kinds 
of 911 calls every day that they routinely record, including those that may be 
highly incriminating to the accused. This case considers such evidence admissible 
in court because it is nontestimonial and therefore is not protected by the Fifth 
Amendment.

TWO SEPARATE PRIVILEGES DURING TRIAL

The privilege against compulsory self-incrimination during trials guarantees two 
separate privileges: the privilege of the accused and the privilege of a witness.

The Privilege of the Accused The defendant in a criminal case has a privilege 
of the accused not to take the stand and not to testify. The Court has ruled that 
the accused “may stand mute, clothed in the presumption of innocence.” Moreover, 
prosecutors cannot comment on a defendant’s assertion of the right not to testify. No 
conclusion of guilt may be drawn from the failure of the accused to testify  during the 
trial. Therefore, the prosecutor is not permitted to make any comment or  argument 
to the jury suggesting that the defendant is guilty because he or she refused to testify 
(Griffin v. California, 380 U.S. 609 [1965]).

However, this rule has been modified by the concept of fair response, which 
provides that a prosecutor’s statement to the jury, during closing arguments, that 
the defendant could have taken the witness stand but refused to do so is proper as 
long as it is in response to defense counsel’s argument that the government did not 
allow the defendant to explain his or her side of the story (United States v. Robinson, 
485 U.S. 25 [1988]). Unless it is in the context of a fair response, the comments of a 
prosecutor suggesting that the defendant must be guilty because he or she refused to 
take the stand will lead to a reversal of the conviction.

The privilege to remain silent and not to take the stand applies in all stages of a 
criminal proceeding, starting when the suspect is first taken into custody. It applies in 
criminal prosecutions or contempt proceedings but not in situations in which there 
is no prosecution and no accused, such as grand jury investigations or legislative or 
administrative hearings. Once an accused takes the witness stand in his or her own 
defense, he or she waives the privilege not to testify. Therefore, the accused must 

Griffin v. California (1965)

United States v. Robinson 
(1988)
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answer all relevant inquiries about the crime for which he or she is on trial. This is one 
reason defense lawyers may not want the accused to take the witness stand, particu-
larly if the accused has a bad record or a background that is better kept undisclosed.

The Privilege of a Witness Any witness, other than an accused on the 
 witness stand, has the privilege of a witness to refuse to disclose any information 
that may “tend to incriminate” him or her. The reason for this is that the witness 
is not on trial; he or she is in court merely to provide information about what hap-
pened. A question tends to incriminate a witness if the answer would directly or 
indirectly implicate that witness in the commission of a crime. The privilege does 
not apply if the answer might expose the witness to civil liability; but if the facts 
involved would make the witness subject to both civil and criminal liability, the 
privilege can be claimed. However, the privilege cannot be claimed merely because 
the answer would hold the witness up to shame, disgrace, or embarrassment.

The answer to the question does not need to prove guilt to give rise to the privilege. 
All that is needed is a reasonable possibility that the answer would “furnish a link in the 
chain of evidence needed to prosecute.” In one case, the Court held that a witness, an 
immigrant from Lithuania, could be forced to testify in a case in the United States even 
if the testimony given might subject that witness to prosecution (for Nazi war crimes) 
in a foreign country—Lithuania (United States v. Balsys, 524 U.S. 666 [1998]).

The witness’s privilege protects only against the possibility of prosecution, so if 
a witness could not be or can no longer be prosecuted, he or she can be compelled to 
testify. Several examples will help illuminate this provision.

Example 1. ■  If the statute of limitations—a law providing that a crime must be 
prosecuted within a certain period of time—has run out on the crime, the witness 
can be forced to answer the question.
Example 2. ■  If the witness has been acquitted and therefore cannot be repros-
ecuted, he or she can be forced to answer the question.
Example 3. ■  If the witness is assured of immunity, he or she can be forced to 
answer the question.

The decision whether a witness’s answer tends to incriminate him or her is made by 
the hearing officer or judge immediately after the question is asked and the opposing 
lawyer objects on the grounds that the question is self-incriminatory. The  decision 
is appealable only after the trial, so the witness must testify if so ordered or face 
 contempt proceedings.

The following list summarizes the distinctions between these two privileges:

United States v. Balsys 
(1998)

Privilege of the Accused Privilege of a Witness
An accused cannot be forced to testify. A witness can be forced to testify 

if ordered by the court.
A refusal cannot be commented on by 
the prosecution.

A refusal can result in a contempt 
citation.

An accused who testifies cannot refuse 
to answer incriminating questions 
because the privilege at that stage is 
considered waived.

A witness who testifies can refuse 
to answer questions that might 
result in criminal prosecution.
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THE GRANT OF IMMUNITY

There are many situations in which the government grants immunity to a witness or 
a codefendant in return for his or her testimony. Immunity in criminal cases means 
that the person granted immunity will not be prosecuted in a criminal case, either 
fully or partially—depending on the type of immunity granted—for testimony given 
before a grand jury, in court, or in some other proceeding from which prosecution 
could otherwise have resulted. Immunity is usually given when the testimony of the 
witness is crucial to proving the government’s case or when the government needs fur-
ther information for investigative purposes, particularly in cases involving  organized 
crime.

A witness who is granted immunity from prosecution may be forced to testify 
because the reason for the privilege (protection from self-incrimination) no longer 
exists. Once immunity is granted, a witness who still refuses to testify can be held in 
contempt of court.

The authority to grant immunity varies from one jurisdiction to another, but it 
is generally granted by law (which usually lists a category of witnesses who may be 
granted immunity), a grand jury, judges, or prosecutors. In a growing number of 
cases, such as gambling or drug possession, the same act may constitute a crime under 
both federal and state laws. The question then arises whether a grant of immunity 
from prosecution in one jurisdiction, state or federal, disqualifies the witness from 
claiming the privilege in another jurisdiction. The rules governing the grant of immu-
nity are as follows:

If a state has granted the witness valid immunity, the federal government is not  ■

permitted to make use of the testimony (or any of its “fruits”) in a federal prosecu-
tion against the witness (Murphy v. Waterfront Commission, 378 U.S. 52 [1964]). 
Therefore, the witness may be forced to testify in the state proceedings.
The Supreme Court has not decided whether a state should be allowed to use  ■

compelled testimony given in federal court under a grant of federal immunity. 
However, its use would probably be prohibited under the reasoning of the 
Murphy case.
Testimony given under a grant of immunity in a state court cannot be used as  ■

evidence against the witness in the court of another state.

TRANSACTIONAL AND DERIVATIVE USE IMMUNITY

Does the grant of immunity to a witness exempt the witness in full from further crimi-
nal prosecution? Not necessarily; instead, it depends on the type of immunity that is 
given. There are two types of immunity: transactional and “use and derivative use.” 
With transactional immunity, the witness can no longer be prosecuted for any offense 
whatsoever arising out of that act or transaction. In contrast, use and  derivative use 
immunity means that the witness is assured only that his or her testimony and evidence 
derived from it will not be used against him or her in a subsequent prosecution. But the 
witness can be prosecuted on the basis of evidence other than his or her testimony, if 
the prosecutor has such independent evidence. Transactional immunity is full immu-
nity, whereas use and derivative use immunity is partial immunity.

In Kastigar v. United States, 406 U.S. 441 (1972), the Court decided that prosecu-
tors only have to grant use and derivative use immunity to compel an  unwilling  witness 

Murphy v. Waterfront 
Commission (1964)

Kastigar v. United States 
(1972)
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to testify. The witness is not constitutionally entitled to transactional immunity before 
he or she can be compelled to testify. In the Kastigar case, the  witness refused to testify 
under a grant of use and derivative use immunity, claiming that the Fifth Amendment 
guarantee against compulsory self-incrimination requires that transactional immunity 
be given before a witness can be forced to testify. The Court disagreed, saying that use 
and derivative use immunity is sufficient for purposes of Fifth Amendment protec-
tion; the granting of transactional immunity is not required.

The similarities and differences between transactional immunity and use and 
derivative use immunity are summarized as follows:

Similarities

If given, the witness can be forced to testify because self-incrimination no longer 
exists. Refusal to testify can result in contempt of court.
The witness has no constitutional right to either type of immunity.
Giving it is purely discretionary with whoever is authorized by law or policy to give it.

Differences

Transactional immunity is full immunity; if given, the witness can no longer be 
prosecuted.
Use and derivative use immunity is partial immunity; if given, the witness can still 
be prosecuted based on evidence other than his or her testimony.

HOW THE RIGHT IS WAIVED

A witness’s right to protection against self-incrimination may be waived through the 
following actions:

Failure to assert. ■  The witness is the holder of the privilege, and only the witness (or 
his or her lawyer) can assert it. If the witness fails to assert the privilege at the time 
an incriminating question is asked, the privilege is waived.
Partial disclosure. ■  When the witness discloses a fact that he or she knows to be 
self-incriminating, the witness also waives his or her privilege with respect to all 
further facts related to the same transaction.
Taking the witness stand. ■  When the witness is also the accused and voluntarily 
takes the stand, he or she must answer all relevant inquiries about the charge 
for which he or she is on trial. The accused is therefore “fair game” on all such 
matters during the cross-examination.

THE RIGHT TO A FAIR AND IMPARTIAL TRIAL

The Due Process Clauses of the Fifth and Fourteenth Amendments guarantee the 
accused a fair trial by an impartial jury. What this guarantee basically means is that 
the circumstances surrounding the trial must not be such that they unduly influ-
ence the jury. Undue influence usually takes the form of publicity so massive that it 
becomes prejudicial to the accused.
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THE PROHIBITION AGAINST PREJUDICIAL PUBLICITY

Two basic principles of the U.S. system of criminal justice are that (1) a person must 
be convicted by an impartial tribunal and (2) a person must be convicted solely on the 
basis of evidence admitted at the trial. The publicity given to a notorious case before 
or during a trial may bias a jury or create a significant risk that the jury will consider 
information other than the evidence produced in court. Here are two examples:

Example 1. ■  Headlines announced that D had confessed to 6 murders and 24 
burglaries, and reports were widely circulated that D had offered to plead guilty. 
Ninety percent of the prospective jurors interviewed expressed an opinion that 
D was guilty, and 8 out of 12 jurors finally seated, familiar with the material 
facts, held such a belief. The Court held that D had been denied due process, 
stressing that this was a capital case (Irvin v. Dowd, 366 U.S. 717 [1961]).
Example 2. ■  Police arranged to have B’s prior confession shown several times on 
local television. The Court held that B had, in effect, been “tried” thereby—
and that no actual prejudice needed to be shown to establish a denial of due 
process under such circumstances (Rideau v. Louisiana, 373 U.S. 723 [1963]).

CONTROLLING PREJUDICIAL PUBLICITY

In an effort to control prejudicial publicity, the judge has the power to take several 
steps: change the venue, sequester the jury, grant a continuance, issue a gag order, or 
control the press.

Change of Venue A defendant claiming undue pretrial publicity or other 
 circumstances that would endanger his or her right to a fair and impartial trial 
locally can move to have the venue (place) of the trial changed to another county, 
from which more impartial jurors can be drawn. This is allowable in both felony 
and misdemeanor cases.

Sequestration If there is a danger that jurors will be exposed to prejudicial 
publicity during the trial, some states permit sequestration—keeping jurors together 
during the trial and strictly controlling contact with the outside world—at the judge’s 
discretion immediately following jury selection and continuing for the duration of 
the trial. A few states automatically sequester the jury throughout the trial, but most 
states sequester jurors only for serious cases and then only after the case is given to 
the jury for deliberation.

Continuance If the prejudice is severe, a continuance (postponement) may be 
granted to allow the threat to an impartial trial to subside.

Issuance of a Gag Rule The judge may impose a gag rule prohibiting the 
various parties in the trial from releasing information to the press or saying anything 
in public about the trial. Gag orders usually include the participating attorneys, 
 witnesses, the police, and members of the jury. These orders are valid for the  duration 
of the trial. However, the validity of a gag order beyond the duration of the trial is 
suspect because it may run afoul of constitutional rights.

Irvin v. Dowd (1961)

Rideau v. Louisiana (1963)
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Control of the Press This is a very difficult problem for the judge because of 
the First Amendment guarantee of freedom of the press. The press has the right to 
attend a criminal trial, but the media may be excluded if specific findings indicate 
that closure is necessary for a fair trial. The media do not have a Sixth Amendment 
right to attend a pretrial hearing in a criminal case. Generally, it is difficult to justify 
attempts to control the kinds of news items the news media can report in connection 
with a criminal case—even where such items may create a “clear and present danger” 
of an unfair trial for the accused. Courts usually prohibit the taking of photographs 
or the televising of courtroom proceedings. In a number of states, however, the 
televising of courtroom proceedings is left to the discretion of the trial judge.

If the judge allows the televising of court proceedings, care must be taken not to 
create a “carnival atmosphere” inside the courtroom. The Supreme Court reversed the 
conviction in Sheppard v. Maxwell, 384 U.S. 333 (1966), because press  coverage was too 
intrusive. The Court found the coverage so distracting to the judge, jurors,  witnesses, and 
counsel that it created a “carnival atmosphere” and denied the  defendant a fair trial.

See Exhibit 12.1 for other constitutional rights of the accused during trial that 
are not discussed in this chapter.

The Right to Protection against Double 
Jeopardy

Source of the right. ■  Sixth Amendment.
Definition. ■  Successive prosecution of a 
defendant for the same offense by the same 
jurisdiction.
When does it attach? ■  In a jury trial, when a 
competent jury has been sworn; in a trial before 
a judge, when the first witness has been called 
and sworn.

The Right to Confront Witnesses

Source of the right. ■  Sixth Amendment.
What it includes. ■  The right to cross-examine 
witnesses, to be physically present during trial, 
to physically face witnesses at trial, and to know 
the identity of prosecution witnesses.

The Right to Compulsory Process to Obtain 
Witnesses

Source of the right. ■  Sixth Amendment.
What it includes. ■  The power to require the 
appearance of witnesses and the right to present 
a defense which, in turn, includes defendant’s 

right to present witnesses and his or her own 
version of the facts.

The Right to a Speedy and Public Trial

Source of the right. ■  Sixth Amendment.
Definition of a speedy trial. ■  A trial free from 
unnecessary and unwanted delay. If the delay is 
due to willful delay tactics by the accused, the 
accused will be deemed to have waived the right.
Definition of a public trial. ■  A trial that can be 
seen and heard by persons interested in ensuring 
that the proceedings are fair and just.

The Right to Proof of Guilt beyond 
a Reasonable Doubt

Source of the right. ■  No specific constitutional 
provision but inferred from the Due Process 
Clauses of the Fifth and Fourteenth Amendments.
Definition. ■  Difficult to define with precision. 
The definition varies from one state to another 
and even from court to court within a state. No 
specific definition is constitutionally required 
as long as “taken as a whole, the instructions 
correctly convey the concept of reasonable 
doubt” (whatever that means).

EXHIBIT 12.1 ■
 Other Constitutional Rights of the Accused during Trial 

    That Are Not Discussed in This Chapter
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Source of the right. ■  Fifth Amendment.
Scope of the right. ■  Applies only to testimonial, not physical, 
self-incrimination.
Two separate privileges during trial. ■  Th e privilege of the 
accused and the privilege of a witness.
Eff ect of a grant of immunity. ■  Th e person can be forced 
to testify.
Types of immunity. ■  Transactional and use and deriva-
tive use.
The right to due process is a basic constitu tional right.
Source of the right. ■  Fifth and Fourteenth Amendments.
Basic meaning. ■  Fundamental fairness for the accused.
Latest rule. ■  If the circumstances surrounding the non-
disclosure raise a “reasonable probability” that the 
 disclosure would have made a diff erence in the trial’s 
result, the defendant’s due process right has been 
 violated and the conviction must be reversed.

The right to a fair and impartial trial is a basic constitu-
tional right.

Source of the right. ■  Due Process Clauses of the Fifth and 
Fourteenth Amendments.
What it means. ■  Th e circumstances surrounding the trial 
must not be such that they unduly infl uence the judge 
or jury.
Ways a judge may control prejudicial publicity. ■  Change of 
venue, sequestration, continuance, issuance of a gag rule, 
and control of the press.

The right to trial by jury is a basic constitu tional right.
Source of the right. ■  Sixth Amendment.
Size of the jury. ■  Th e jury may number from 6 to 12.
Unanimous verdict. ■  Not required by the Constitution.
When is a jury trial required? ■  When more than 6 months’ 
imprisonment is authorized for the off ense.
What is a jury of peers? ■  A jury whose membership is not 
consciously restricted to a particular group.
What is unconstitutional in jury selection? ■  Disqualifi cation 
of jurors based on race, gender, creed, color, national 
origin, and other prohibited categories.
The right to counsel is a basic constitutional right.
Source of the right. ■  Sixth Amendment.
Why counsel is needed. ■  Th e defendant’s lack of skill in the 
law might result in a wrongful conviction.
Two types of counsel. ■  Retained by defendant and court-
appointed (if indigent).
Proceedings at which the right to counsel applies. ■  All seri-
ous off enses, as well as misdemeanors for which the 
defendant faces a possible jail sentence.
Right to eff ective assistance of counsel. ■  Guaranteed, but it is 
diffi  cult to establish ineff ective counsel on appeal.
Right to act as one’s own counsel. ■  Allowed but only if 
the accused is aware of his or her right to counsel, 
if there is an express waiver, and if the accused is 
competent.

The right to protection against self-incrimination is a basic 
constitutional right.

SUMMARY

 3. X, a man accused of rape, was tried and convicted by 
a jury made up of all women. Was his constitutional 
right to trial by a jury of peers violated? Justify your 
answer.

 4. You are a college criminal justice student charged with 
selling drugs in your dormitory. Such a crime is a felony 
in your state. You have taken a few college courses in 
law and have some knowledge of criminal procedure 
and constitutional rights. Can you waive your right to 
a lawyer and insist on defending yourself ?

 1. Assume that the Nebraska legislature passes a law 
providing that all crimes in Nebraska are to be tried 
by a 6-member jury. Assume further that the same law 
also provides that a 5-to-1 vote for conviction results 
in conviction. Is that law constitutional? Explain your 
answer.

 2. There are two kinds of challenges the prosecutor and 
the defense lawyer can use when selecting a jury. How 
do these challenges differ? Which challenge is bad for 
the defendant, and why?

REVIEW QUESTIONS
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 9. “The Fifth Amendment prohibits all types of self-
incrimination and applies to all types of court cases.” 
Is this statement true or false? Explain your answer.

 10. Compare and contrast the protection against com-
pulsory self-incrimination of an accused and of a 
witness.

 11. Are recorded 911 calls to police departments admis-
sible as evidence against an accused in court? Give 
reasons for your answer.

 12. What is the effect of a grant of immunity on a witness? 
What happens if a witness refuses to testify even after 
a grant of immunity?

 5. Discuss the extent of the right to counsel in criminal 
proceedings—from the initial encounter with the 
police (for allegedly beating up a boyfriend) all the 
way up to conviction and appeal to a higher court.

 6. Discuss the responsibility of a defense lawyer in the 
American system of justice.

 7. What is the meaning of the phrase “effective assistance 
of counsel”? Discuss why it is hard for prisoners to 
prove that their lawyer during trial was ineffective.

 8. What does the Brady rule say? How has the Brady rule 
been broadened or narrowed by subsequent Court 
decisions? State the current rule.

graduated from an unaccredited law school (although 
he passed the bar examination), was last in his class 
of 75 students, never had a defendant acquitted in 
5 years of law practice, and was sometimes under the 
influence of drugs during the trial. Assume all these 
statements are true. You are a federal judge hearing 
the case. Is J’s claim of ineffective counsel valid or not? 
Support your decision.

 4. Assume you are a judge in state court presiding over a 
high-profile criminal case in which the governor, who is 
married and has five children, allegedly killed his cam-
paign manager (who was also his mistress) because she 
wanted to break off their relationship. The case has gen-
erated tremendous publicity in the local and national 
media. Discuss the following: (a) what constitutional 
issues might arise during the trial, given the nature 
of the case; and (b) what you, as the trial judge, can 
do to avoid the conviction being reversed by the U.S. 
Supreme Court on those issues if raised on appeal.

 1. Assume you are a lawyer for defendant W in a pros-
ecution for bribery against a high government official. 
Your client, a codefendant, is given a choice by the 
prosecutor between transactional immunity and use 
and derivative use immunity. Which immunity would 
you advise your client to take and why?

 2. Assume that H, an indigent Hispanic male, was 
charged in Colorado with a misdemeanor. The offense 
carries a maximum 10-month jail sentence, if con-
victed. He was tried without a lawyer before a jury of 
6 white women. He was convicted on a 5-to-1 vote; 
the jury gave him a 2-month sentence in the local jail. 
Explore all possible constitutional issues in the case, 
and state how the Court will likely decide each issue if 
brought to it on appeal.

 3. J, a prison inmate in Illinois, is serving the first 
6 months of a 5-year sentence for robbery. He seeks 
release, claiming that he had ineffective counsel 
because the lawyer assigned to him during the trial 

TEST YOUR UNDERSTANDING
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SENTENCING, THE DEATH 

PENALTY, AND OTHER FORMS 

OF PUNISHMENT
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WHAT YOU WILL LEARN

Sentencing has various goals that may not be  ■

consistent with each other.

A grossly disproportionate sentence constitutes cruel  ■

and unusual punishment.

Judges have many options when sentencing juvenile  ■

offenders, including blended sentences.

There are five sentencing categories: imprisonment;  ■

probation; intermediate sanctions; fines, forfeiture, and 
restitution; and the death penalty.

The Court has resolved many issues involving the  ■

death penalty and continues to do so.

Prisoners were once considered “slaves of the state,”  ■

but they now have constitutional rights.

Probation is a privilege, not a right. ■

Intermediate sanctions come in many forms and are  ■

widely used.

KEY TERMS

bifurcated trial
blended sentencing
boot camps
community service
concurrent sentences
consecutive sentences
day reporting
determinate sentence
discretionary sentence
electronic monitoring
fine
forfeiture
habeas corpus case
house arrest
indeterminate sentence
intensive probation
intermediate sanctions
mandatory sentence
new approach to prisoners’ 

rights

old approach to prisoners’ 
rights

parole
penalty
positive school of 

criminology
presumptive sentences
probation
restitution
right to allocution
Section 1983 cases
sentencing
sentencing disparity
sentencing guidelines
shock probation
special conditions
substance abuse treatment 

programs
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THE TOP 5  IMPORTANT CASES IN SENTENCING,  THE 
DEATH PENALTY,  AND OTHER FORMS OF PUNISHMENT

WEEMS V. UNITED STATES 1910 A sentence that is 
disproportionate to the offense is unconstitutional 
because it constitutes cruel and unusual punishment.

GREGG V. GEORGIA 1976 Death penalty laws that have 
sufficient safeguards against arbitrary and capricious 
imposition are constitutional.

ROPER V. SIMMONS 2005 Death penalty for juveniles 
is unconstitutional.

WOLFF V. MCDONNELL 1974 Prisoners are entitled 
to due process in prison disciplinary proceedings that 
can result in loss of good-time credit or punitive 
segregation.

BAZE V. REESE 2008 The use of a three-drug 
combination by the State of Kentucky to execute 
offenders does not constitute cruel and unusual 
punishment and is constitutional.

CHAPTER OUTLINE

Sentencing

The Goals and Objectives of Sentencing

Sentencing Disparity

Sentences as Cruel and Unusual Punishment

Sentencing Guidelines

Sentencing Juvenile Offenders

Rights of Victims during Sentencing

Types of Sentences

Imprisonment

Probation

Intermediate Sanctions

Fines, Forfeiture, and Restitution

The Death Penalty

This chapter discusses topics that are not a part of day-to-day policing but are 
closely related to police work. After all, the protection of the lives and property 

of members of the community is the main purpose of policing, and the daily work 
of the police leads to court trial and punishment of the defendant. What eventually 
happens to the defendant is of concern to the police because it validates their work 
and, if done right, affords them satisfaction; indeed, success in policing is sometimes 
measured by the type of sentence imposed on the criminal. What eventually happens 
to the defendant can result in satisfaction, but it can also result in frustration if the 
officer believes justice has not been served by the verdict or the sentence imposed.

In the American system of justice, punishment is the responsibility of corrections 
officials. Nonetheless, the punishment meted out to offenders is significant if police 
work is to have meaning for both the offender and the public. Therefore, this chapter 
deals with issues that are not the main concerns of police officers but are the result of 
police work. We start with sentencing, followed by a discussion of the death penalty 
and other types of punishment courts impose on offenders in accordance with law 
and practice.



 SENTENCING, THE DEATH PENALT Y, AND OTHER FORMS OF PUNISHMENT   415

SENTENCING

Sentencing is defined as the formal pronouncement of punishment following convic-
tion in a criminal prosecution. Sentences are imposed by a judge, but some  jurisdictions 
allow jury sentencing. Sentencing authorities usually enjoy discretion in deciding on 
the sentence to be imposed. This discretion is found in state penal codes, which can 
provide for a wide range between the minimum and maximum penalties for an offense. 
No punishment is imposed without authorization by state law or practice.

In most state and federal penal codes, a fixed or specified range of punishment is 
prescribed. An example is this provision in the Texas Penal Code, which states:

Texas Penal Code, Section 21.07. Public Lewdness
(a)  A person engages in any of the following acts in a public place or, if 

not in a public place, he is reckless about whether another is present 
who will be offended or alarmed by his:

 (1) act of sexual intercourse;
 (2) act of deviate sexual intercourse;
 (3)  act involving contact between the person’s mouth or genitals and 

the anus or genitals of an animal or fowl.
(b) An offense under this section is a Class A misdemeanor.

Class A misdemeanors in Texas are punished by a fine not to exceed $4,000, confine-
ment in jail for a term not to exceed one year, or both such fine and confinement.

Aside from specifying the penalty to be imposed for a particular criminal act, the 
above provision of the Texas Penal Code illustrates another characteristic of crimi-
nal laws: they are clear as to what conduct is prohibited. This is because vague and 
broad criminal laws can be challenged as unconstitutional in that they fail to properly 
inform a potential offender of the prohibited conduct and are therefore unfair. Laws 
that are unfair can violate the constitutional right to due process.

THE GOALS AND OBJECTIVES OF SENTENCING

Sentencing goals and objectives generally fall into four categories1:

“Rehabilitation—removing or remediating presumed causes of crime by providing  ■

economic, psychological, or socialization assistance to offenders to reduce the likeli-
hood of continuing crime.
“Deterrence—sanctioning convicted offenders to reduce crime by making the  ■

public and the offender aware of the certainty and severity of punishment for 
criminal behavior.
“Incapacitation—separating offenders from the community to reduce the  ■

opportunity for further commission of crime.
“Retribution—punishing offenders to express societal disapproval of criminal  ■

behavior without specific regard to prevention of crime by the offender or 
among the general public.”

These goals are not mutually exclusive and often overlap. For example, imprison-
ment can be deterrent, retributive, and incapacitative; community service can achieve 
the goals of rehabilitation and deterrence; the death penalty is retributive, but also 
accomplishes personal deterrence and incapacitation; probation can be  rehabilitative 
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and retributive, but it does not incapacitate because the offender is still in the 
community.

In some cases, however, these goals are irreconcilable. For example, the death 
penalty is the ultimate form of retribution but is never rehabilitative; imprisonment 
seldom leads to rehabilitation, but it is retributive and incapacitative; and community 
service is likely to rehabilitate but does not incapacitate. Each state determines the 
goals and objectives of its sentencing laws.

SENTENCING DISPARITY

Giving sentencing authorities discretion reflects the philosophy of the positive school 
of criminology, which advocates that the penalty should “fit the offender” instead of 
the offense. Wide discretion in sentencing results in sentencing  disparity, meaning 
different sentences are given for similar crimes committed under similar circum-
stances. For example, the Texas Penal Code provides for imprisonment of 5 to 99 years 
for first-degree felonies. Therefore, defendant X can get 5 years and defendant Y can 
get 99 years for the same type of crime committed under similar  circumstances. 
Sentencing disparity is hard to remedy because appellate courts  seldom reverse or 
modify a sentence imposed by the trial court if it is within the statutory limit, as in 
the above examples.

To avoid huge sentencing disparity, some states dictate mandatory sentences, 
which allows no room for discretion. This means the judge or jury must impose the 
sentence specified by law and cannot deviate from it. Critics consider mandatory sen-
tences inflexible and contrary to the needs of individualized justice. To remedy this, 
other states provide for presumptive sentences, under which a specified sentence 
is set by law for an offense, but the sentencing authority is given limited discretion 
based on the presence of mitigating or aggravating circumstances. Sentencing dispar-
ity exists, not only among judges in a state, but also from one state to another. An 
offense may be punished severely in Louisiana and lightly in California. This type of 
variation persists because punishment of offenders in the United States is basically 
a state or local concern, where justice is determined by state legislatures and reflects 
consensus among political constituents.

SENTENCES AS CRUEL AND UNUSUAL PUNISHMENT

The Eighth Amendment to the Constitution, which prohibits cruel and unusual 
punishment, does not usually apply to sentences. It applies instead to the treatment 
of prisoners. For example, conditions in prisons can be so bad as to constitute cruel 
and unusual punishment. The Eighth Amendment has also been invoked in death 
penalty cases, where the death penalty itself and its procedures have been challenged 
as cruel and unusual. These challenges have not succeeded.

There are instances when the sentence imposed violates the prohibition against 
cruel and unusual punishment. This happens if the punishment meted out is grossly 
disproportionate to the offense committed. To use an extreme example, a law impos-
ing life imprisonment on first-time shoplifters would be unconstitutional because 
the punishment is grossly disproportionate to the offense. The earliest case on this 
issue was decided almost a hundred years ago, in Weems v. United States, 217 U.S. 
349 (1910). In that case, Weems, an American government official stationed in the 

Weems v. United States 
(1910)
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Philippines (then a territory of the United States), was charged with falsifying a pub-
lic and official document. The monetary amounts of the false entries involved were 
small, but Weems was convicted and sentenced to 15 years of hard labor, the wearing 
of chains, the lifelong loss of certain rights, and the payment of a huge fine and court 
costs. On appeal, the Court pronounced the punishment disproportionate to the 
offense and said it therefore constituted cruel and unusual punishment. (Read the 
Case Brief to learn more about this case.)

Eighty-one years later, the Court modified the Weems decision and said that man-
datory and disproportionate sentences are not unconstitutional as long as they are not 
“grossly disproportionate” to the offense committed (Harmelin v. Michigan, 501 U.S. 
957 [1991]). What is “grossly disproportionate,” however, can be hard to determine. 
It varies from one judge or jury to another. Disproportionate sentencing has reemerged 
as an issue in the “three strikes and you’re out” sentencing guidelines that have been 
passed in some states. These guidelines impose heavy penalties on repeat offenders. 
The sentences resulting from such guidelines are deemed constitutional unless they are 
grossly disproportionate to the offense committed and there is no hope for release.

SENTENCING GUIDELINES

To promote sentencing uniformity, sentencing guidelines have been adopted by the 
federal government and some state governments. The Federal Sentencing Guidelines, 
adopted in 1987, prescribe a uniform sentencing policy for convicted defendants 
in federal courts. Nearly half of the states also have sentencing guidelines, although 
the provisions and format vary from one state to another. Sentencing guidelines are 
either mandatory or discretionary, but legislative intent on guidelines is often second-
guessed by the courts. This is probably because some judges consider such guidelines 
unwarranted intrusions into judicial functions.

In a recent case, the Court held that the federal “cocaine Guidelines, like all other 
Guidelines, are merely advisory, not mandatory” (Kimbrough v. United States, No. 
06-6330 [2007]). At issue in Kimbrough was the sentence imposed on a defendant 
who pleaded guilty to the following four offenses: “conspiracy to distribute crack and 
powder; possession with intent to distribute more than 50 grams of crack; possession 
with intent to distribute powder; and possession of a firearm in furtherance of a drug-
trafficking offense.” Under the Federal Sentencing Guidelines, Kimbrough was to be 
sentenced to 19 to 22.5 years in prison. The trial court, however, gave him a lesser 
sentence—97 to 106 months—saying that this case exemplified the “disproportionate 
and unjust effect that crack cocaine guidelines have in sentencing.” The judge noted 
that had Kimbrough pleaded guilty to possessing only powder cocaine, his sentence 
under the guidelines would have been much lower. The Court of Appeals vacated the 
sentence imposed by the trial judge because it deviated from the Federal Sentencing 
Guidelines. On appeal, the Court held that the judge “must include the Guidelines 
range in the array of factors warranting consideration, but the judge may determine 
that, in a particular case, a within-Guidelines sentence is greater than necessary to 
serve the objectives of sentencing.” It added that, “in making that determination, 
the judge may consider the disparity between the Guidelines’ treatment of crack and 
powder offenses.” In sum, the Court held that, despite the original intent for them 
to be mandatory, the Federal Sentencing Guidelines are merely advisory and leave 
federal judges some discretion in sentencing. This “merely advisory” categorization 
of guidelines is also true in most states that have them.

Harmelin v. Michigan 
(1991)

Kimbrough v. United 
States (2007)
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THE LEADING CASE ON DISPROPORTIONATE 

SENTENCES

Facts: Weems, a U.S. government officer 
stationed in the Philippines (the Philippines 
was at that time a U.S. territory, and the U.S. 
Supreme Court had jurisdiction over it) was 
charged with falsifying a public and official 
document. The complaint charged that while 
Weems was acting as the disbursing officer of 
the Bureau of Coast Guard and Transportation 
of the U.S. Government of the Philippines, he 
sought to deceive and defraud the United States 
Government, the Philippine Islands, and its offi-
cials. The falsification was committed by entering 
into the cash book, as paid out, wages to light-
house employees in the amounts of 204 pesos 
and 408 pesos, both small amounts. Weems 
was convicted and sentenced to 15 years of hard 
labor, the wearing of chains, the lifelong loss of 
certain rights, and the payment of a fine of 4,000 
pesos and court costs.

Issue or Issues: Does a sentence that is dispropor-
tionate to the offense committed violate the Eighth 
Amendment prohibition against cruel and unusual 
punishment? Yes.

Holding: A sentence that is disproportion-
ate to the offense committed violates the 
Eighth Amendment ban on cruel and unusual 
punishment.

Case Significance: This is the earliest case on 
disproportionate sentencing decided by the 
Court. The Court held that the punishment 
was more severe than the crime warranted. The 
Court noted that there were only two degrees 
of punishment for this particular crime in the 
Philippine Islands, neither of which fit the plain-
tiff ’s case. The trial court simply chose some-
thing in between. More important to the Court, 
however, was the arbitrary manner in which the 
punishment was chosen and the wording of the 
law. The punishments for fraud of any degree 
were extreme. Even after an offender had served 

sentence at “hard and painful labor,” punishment 
continued. The offender faced losing rights of 
family and property for life. The Court reiterated 
that the Constitution prohibits cruel and unusual 
punishment and Weems’s sentence was both.

Decided in 1910, this case was modified 
decades later by Harmelin v. Michigan, 501 U.S. 
957 (1991). In Harmelin, the Court held that 
mandatory and disproportionate sentences are 
not necessarily unconstitutional as long as they 
are not “grossly disproportionate” to the offense 
committed. This is the current standard for cruel 
and unusual punishment in sentences.

Excerpts from the Decision: These parts of his 
penalty endure for the term of imprisonment. 
From other parts there is no intermission. His 
prison bars and chains are removed, it is true, 
after 12 years, but he goes from them to a per-
petual limitation of his liberty. He is forever 
kept under the shadow of his crime, forever kept 
within voice and view of the criminal magistrate, 
not being able to change his domicile without 
notice to the ‘‘authority in charge of his surveil-
lance,’’ and without permission in writing. He 
may not seek, even in other scenes, and among 
other people, to retrieve his fall from rectitude. 
Even that hope is taken from him and he is 
subject to tormenting regulations that, if not so 
tangible as iron bars and stone walls, oppress as 
much by their continuity, and deprive of essen-
tial liberty. No circumstance of degradation is 
omitted. It may be even the cruelty of pain is 
not omitted. He must bear a chain night and 
day. He is condemned to painful as well as hard 
labor. . . . Such penalties for such offenses amaze 
those who have formed their conception of the 
relation of a state to even its offending citizens 
from the practice of American commonwealth, 
and believe that it is a precept of justice that 
punishment for crime should be graduated and 
proportioned to offense.

Weems v. United States, 

217 U.S. 349 (1910)
C A S E 
BRIEF
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SENTENCING JUVENILE OFFENDERS

The juvenile justice system is based on the concept of parens patriae (“the state is 
 parent”) and uses different terminology than the adult criminal justice system. For 
exam ple, juveniles are not “arrested” by the police; they are instead “taken into 
 custody.” They are not “tried” by the courts; they are “adjudicated.” They are not 
“sentenced,” but are instead “dispositioned.” Despite differences in terminology, the 
adult and juvenile justice systems are basically similar, but the roles of judges differ in 
each. In adult justice, the judge is a neutral person who presides over a legal “fight” 
between the prosecutor and the defense lawyer. Sentences are imposed by the judge or 
jury within limits specified by law. In juvenile cases, the judge acts as a “wise parent” 
whose primary concerns are the welfare and future of the juvenile. Adjudication pro-
ceedings are not as formal as criminal trials for adults. The judge plays a more active 
role, and the narrow rules of evidence sometimes do not apply.

Judges and juries enjoy wide latitude in juvenile dispositions. Depending on the 
seriousness of the offense, this ranges from the juvenile being sent back to his or her 
parents to, in some cases, the juvenile being sent to an adult prison. Juveniles are “dis-
positioned” according to provisions of a State Juvenile Code or Family Law. Juvenile 
proceedings are technically civil proceedings, although most constitutional rights 
adults enjoy are now also available to juveniles. As a result of the increase in juvenile 
crime in the 1990s, legislatures got tough on juveniles and enacted laws that tend 
to blur the distinctions between adult and juvenile justice. This is particularly true 
in the sentencing process, where many states have expanded the sentencing options 

The USA Today issue of March 4, 2008, re -
ported that in a “keynote address last week at 
a University of Pennsylvania symposium com-
memorating the 40th anniversary of the Kerner 
Commission report on the causes of racial distur-
bance in the 1960s, Bill Clinton did what many 
politicians find hard to do: admit he made a big 
mistake.” The news item quoted former President 
Bill Clinton as saying: “I regret more than I can 
say that we didn’t do more on it,” referring to 
the failure during his administration “to end the 
disparate sentencing for people convicted of crack 
and powder cocaine offenses.” Clinton added, 
“I’m prepared to spend a significant portion of 
whatever life I’ve got left on the earth trying to fix 
this because I think it’s a cancer.”

The news item further says that since 1986, 
when the Federal Sentencing Guidelines were first 
enacted, they have “mandated the same prison 
terms for people convicted of selling 5 grams of 

crack cocaine as someone found guilty of selling 
500 grams of powdered cocaine.” These disparate 
sentences have had a serious impact on blacks 
because “blacks are disproportionately more likely 
to be incarcerated for selling crack cocaine than 
whites and Hispanics, who are more likely to be 
convicted of selling powdered cocaine.”

The news item said that, “in 1995, when the 
U.S. Sentencing Commission first recommended 
eliminating the 100-to-1 sentencing disparity, 
President Clinton opposed that change.” The fol-
lowing month, however, the Clinton administration 
“urged Congress to narrow the crack-to-powder 
sentencing disparity down to 10-to-1. But federal 
lawmakers refused to do so, an inaction that has left 
black drug offenders to linger behind bars—serving 
nearly as much time in federal prisons as whites 
who were incarcerated for violent crimes.”

SOURCE USA Today, March 4, 2008, p. 11A.

BILL CLINTON ADMITS “REGRET” ON CRACK COCAINE SENTENCINGH I G H
L I G H T
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of judges or juries that handle criminal cases. This new approach is called “blended 
sentencing” and is characterized as a middle ground between juvenile and adult 
punishments (see Figure 13.1).

In most states, the timing of the release of juveniles from state institutions is 
not set during the disposition proceeding by the juvenile court judge. Instead, it 
is determined by two factors: (1) when the juvenile reaches 18 years of age, and 
(2) if the juvenile is deemed by juvenile authorities to be fit for release even before 
reaching the age of 18. A realistic scenario in juvenile court sentencing might go 
like this:

FIGURE 13.1  ■  Blended sentencing options create a middle ground between juvenile sanctions 
 and adult sanctions.

SOURCE: Adapted from Howard N. Snyder and Melissa Sickmund, Juvenile Offenders and Victims: 1999 National Report 
(Washington, D.C.: Office of Juvenile Justice and Delinquency Prevention, 1999), p. 108.
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South Carolina

Texas

Juvenile-contiguous blend: The juvenile court may impose a juvenile
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Juvenile Court Judge: “I am sending you to a youth institution as part of your 
rehabilitation.”

Juvenile Offender: “For how long, Judge? When can I go home?”
Juvenile Court Judge: “I don’t know. That is up to the authorities there.”

RIGHTS OF VICTIMS DURING SENTENCING

Until recently, victims have not been influential players in the criminal justice pro-
cess. They had no rights whatsoever and participated only as witnesses during trial. 
The adversary system of justice says that the state is the offended party in a criminal 
case and prosecutes the offender in the name of society. Victims had no rights, nor 
did they have a say in the punishment to be imposed, even in plea-bargained cases. 
That situation has changed in many states, where victims are now given rights by 
law. The most common rights victims now have are (1) the right to be notified about 
developments in the case, (2) the right to allocution, and (3) the right to appeal court 
rulings that violate their rights.

The right to allocution for victims means the right to speak during the sentenc-
ing hearing. In many states, the victim is now allowed to address the court and the 
defendant during sentencing. Laws giving crime victims this right have been enacted 
in more than 30 states, and the list is growing. It is a popular law that understand-
ably attracts strong public support. Responding to strong clamor, the Congress of the 
United States passed the Crime Victims Rights Act in 2004, a law giving victims new 
and expanded rights in federal courts. Some states have passed laws patterned after 
this federal legislation, including a “Victims’ Bill of Rights.”

TYPES OF SENTENCES

Criminal sentences may be classified into five general categories:

Imprisonment ■

Probation ■

Intermediate sanctions ■

Fines, forfeiture, and restitution ■

The death penalty ■

More than one type of punishment may be imposed for a crime. For example, the 
death penalty may carry with it the payment of a huge restitution; imprisonment may 
include property forfeiture; and probation may include having to perform a special 
service to the community. The various types of sentences are discussed in this section 
of the chapter, ending with the most controversial punishment—the death penalty.

IMPRISONMENT

The first type of sentence is imprisonment, be that in a jail or prison (see Exhibit 13.1). 
Jails are confinement places usually reserved for detainees and minor offenders. They 
are operated by cities or counties and are usually under the supervision and control of 
a sheriff. In contrast, prisons are managed, funded, and controlled by either the state 
or the federal government. Most prisons do not hold detainees, although many include 
persons whose cases are on appeal. Jails and prisons may be distinguished as follows:
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Jails Prisons

Usually for minor offenders (misdemeanants) Usually for serious offenders (felons)
Hold detainees and convicts Hold only those who have been convicted or whose 

cases are pending appeal
Established and funded by local governments Established and funded by state or federal 

governments
Administered by the sheriff or chief of police Administered by a state or federal correctional officer

Types of Prison Sentences Several terms are used for the various types of 
sentences, but these terms are used differently in different states and jurisdictions. 
For example, determinate sentences may be called fixed sentences or mandatory sentences 
in some places. However, the definitions used below provide general guidelines.

Determinate versus indeterminate sentences Sentences involving imprison-
ment may be classified as either determinate or indeterminate. Determinate  sentences 
specify the period of incarceration based on guidelines. A sentence of 5 years in the 
penitentiary for robbery is a determinate sentence (some jurisdictions call it a fixed sen-
tence). Other determinate sentences provide limited discretion, such as a sentence for 
burglary at a minimum of 1 year and a maximum of 2 years. By contrast, an indeter-
minate sentence gives wide discretion to the sentencing authority. An example is a sen-
tence that provides for a minimum of 5 years and a maximum of life imprisonment.

Concurrent versus consecutive sentences If the defendant is convicted of two 
or more crimes, or is already serving a sentence on some other offense, the sentence 
can be served concurrently (at the same time) or consecutively (one after the other, 
or “stacked”). This decision is usually discretionary with the judge. In the absence of 
specific indication, sentences are to be served concurrently. For example, X is tried and 
convicted of two robberies. He is sentenced to 5 years in prison for each conviction. If 
the sentences are imposed concurrently, X will serve a total of 5 years. If the sentences 
are imposed consecutively, X will stay in prison for 10 years. If nothing is noted in the 
sentence, the penalties are to be served concurrently, meaning that X will serve 5 years.

Mandatory versus discretionary sentences A mandatory sentence takes 
discretion away from the sentencing authority. The sentence specified must be 
imposed upon conviction, regardless of aggravating or mitigating circumstances. For 
example, if the law provides for imprisonment of 5 years for an offender guilty of a 
misdemeanor for the second time, that penalty must be imposed regardless of the 
circumstances. The sentencing authority cannot give the defendant probation or any 
other form of punishment. Some prosecutors avoid mandatory sentences (if they con-
sider the mandatory sentence too harsh for a defendant) by charging the defendant 
with a lower related offense that does not carry a mandatory penalty. In contrast, a 
 discretionary sentence gives the sentencing authority the option to impose a range 
of penalties for a particular offense. The amount of discretion given can be wide (as in 
probation to life in prison for a first-degree felony) or limited (as in 5 to 7 years in 
prison for a first-degree felony).
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On June 30, 2007—

2,299,116 prisoners were held in federal or state  ■

prisons or in local jails—an increase of 1.8% 
from yearend 2006, less than the average annual 
growth of 2.6% from 2000 to 2006.
1,528,041 sentenced prisoners were under state  ■

or federal jurisdiction.
there were an estimated 509 sentenced prisoners  ■

per 100,000 U.S. residents—up from 501 at 
yearend 2006.
the number of women under the jurisdiction of  ■

state or federal prison authorities increased 2.5% 
from yearend 2006, reaching 115,308, and the 
number of men rose 1.5%, totaling 1,479,726.

At midyear 2007 there were 4,618 black male 
sentenced prisoners per 100,000 black males in 
the United States, compared to 1,747 Hispanic 
male sentenced prisoners per 100,000 Hispanic 
males and 773 white male sentenced prisoners 
per 100,000 white males.

In 2004 there were an estimated 633,700 
state prisoners serving time for a violent 
offense. State prisons also held an estimated 
265,600 property offenders and 249,400 drug 
offenders.

SOURCE U.S. Department of Justice, Office of Justice Programs, 
Bureau of Justice Statistics, “Prison Statistics: Summary Findings,” 
http://www.ojp.usdoj.gov/bjs/prisons.htm.

EXHIBIT 13.1  ■ Prison Statistics
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Old versus New Approach to Prisoners’ Rights Prisoners in the United 
States used to be viewed as virtual “slaves of the state.” This meant they had no rights 
whatsoever other than the basic rights to life and food. Prison authorities wielded 
a lot of power and could do just about anything they wanted with prisoners. The 
courts followed a “hands off ” policy and refused to accept cases filed by prisoners. 
The policy of nonintervention was justified by the following: (1) the prisoners were 
being punished and thus deserved the treatment they received; (2) prison administra-
tors were deemed the experts on how prisons ought to be administered and therefore 
received significant courtesy and respect from the courts; and (3) the public did not 
know what was going on in prisons and did not care.

The “hands off” days are gone forever; we now live in the “hands-on” era, in which 
the philosophy of the courts toward prisoners’ rights has changed dramatically. The 
clearest indication of this change is that courts now hear prison cases regularly. The old 
approach to prisoners’ rights held that “lawful incarceration brings about the neces-
sary withdrawal of many privileges and rights, a restriction justified by considerations 
underlying our prison system.” This has given way to the new philosophy, which states 
that “prisoners retain all the rights of free citizens except those on which restriction is 
necessary to assure their orderly confinement or to provide reasonable protection for 
the rights and physical safety of all members of the prison community.”

Under this new philosophy, only three government interests justify a different 
treatment of prisoners: (1) maintaining internal order and discipline, (2) securing 
the institution against unauthorized access or escape, and (3) rehabilitating prisoners. 
In this new approach to prisoners’ rights, prisoners have the same rights as people 
in the free world, except those rights that can be denied them based on these three 
justifications. The burden of justifying these regulations, if challenged by prisoners 
in court, rests with prison authorities. Prison administrators obviously prefer “the 
good old days” because governing prisons was easier then. For example, under the old 
philosophy, it was easy for a prison warden to prohibit inmates from membership in 
outside organizations. Under the new philosophy, however, the warden must prove 
that the prohibition is related to one of the three justifications noted above.

Cases Prisoners File Prison cases are a clash between government power to 
maintain prisons and the rights of prisoners to be treated just like other members 
of society. Inmates file two types of cases while in prison: Section 1983 cases and 
habeas corpus cases. Section 1983 cases are filed by prisoners alleging violations of 
constitutional rights while in confinement. For example, an inmate may file a Section 
1983 case alleging that he or she was denied freedom of religion, or that prison con-
ditions are so bad they constitute cruel and unusual punishment. Section 1983 cases 
are popular because they are filed in federal court and the prison authorities can be 
held liable for damages and payment of plaintiff ’s attorney’s fees if the inmate wins. 
(See Chapter 14 for further discussion of Section 1983 cases.)

A habeas corpus case seeks the inmate’s release from prison on the grounds that he 
or she is being detained unconstitutionally. For example, an inmate may file a habeas 
case alleging that she was denied her constitutional right to a lawyer during trial. Or 
an inmate might allege, based on newly obtained evidence, that the prosecutor with-
held evidence favorable to him during trial. Habeas cases may be filed even after the 
inmate’s conviction has been affirmed on appeal. The main difference between Section 
1983 and habeas corpus cases is that while a Section 1983 case seeks the improvement 
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of prison conditions or an end to the violation of prisoners’ constitutional rights, a 
habeas case seeks just one type of relief: the release of an inmate from prison. Success 
in a Section 1983 case can benefit all prisoners, but relief in a habeas case is limited to 
one inmate—and even that can be temporary because the inmate can be tried again for 
the same offense. If found guilty, the inmate can be sent back to prison.

Rights of Prisoners Since adopting the “hands-on” policy in prison cases, the 
Court has decided many cases involving claims by inmates that their constitutional 
rights were violated by prison authorities. Some of the most significant prison law 
cases are described below.

When are prison regulations valid? ■  The standard is this: “a prison regulation that 
impinges on inmates’ constitutional rights is valid only if it is reasonably related to 
legitimate penological interest” (Turner v. Safley, 482 U.S. 78 [1987]).
Can prison wardens be liable for bad prison conditions? ■  Yes, but prisoners must 
establish that prison conditions are the result of “deliberate indifference,” mean-
ing that the warden had a “culpable state of mind” (Wilson v. Seiter, 501 U.S. 
294 [1991]). This is not an easy standard for prisoners to establish.

Turner v. Safley (1987)

Wilson v. Seiter (1991)

Facts: Prisoners at a Nebraska prison filed a com-
plaint for damages and an injunction under 42 
U.S.C., Section 1983, alleging that the Nebraska 
prison disciplinary proceeding violated their con-
stitutional right to due process. Under Nebraska’s 
disciplinary procedure, forfeiture or withholding of 
good-time credit or confinement in a disciplinary 
cell was the penalty imposed for serious misconduct. 
To establish misconduct, the following procedure 
must be followed: (1) a preliminary conference 
is held with the chief corrections supervisor and 
the charging party, in which the prisoner is orally 
informed of the charge and the merits are prelimi-
narily discussed; (2) a conduct report is prepared and 
a hearing held before the prison disciplinary body, 
which is composed of three prison officials; and 
(3) the inmate may ask questions of the charging 
party. The prisoners alleged that these procedures 
were not enough and that they should be given 
more rights, like those given to defendants in a regu-
lar criminal trial. They filed a Section 1983 case.

Holding: The Court agreed that prisoners are 
entitled to due process in prison disciplinary 

proceedings that can result in a loss of good-
time credit or in solitary confinement. These 
rights include the following: (1) advance written 
notice of the charges, (2) a written statement 
as to the evidence relied on and reasons for the 
disciplinary action, (3) the right to call wit-
nesses as long as doing so does not jeopardize 
 institutional safety, (4) a counsel substitute, and 
(5) an impartial prison disciplinary board. In 
sum, inmates were given some constitutional 
rights, but not the same rights as those given 
defendants in a criminal trial.

Comments: Note that in this case, the prisoners 
did not challenge the validity of their confine-
ment. Instead, they claimed that, although they 
were validly in prison, they were being deprived 
of their constitutional right to due process 
because of the lack of rights afforded them in 
the prison disciplinary proceedings. They there-
fore filed a Section 1983 case. Had they claimed 
that they should not have been in prison at all, 
the proper case to file would have been a habeas 
corpus case.

A SECTION 1983 CASE ALLEGING VIOLATION OF A PRISONER’S 
CONSTITUTIONAL RIGHT WOLFF V. MCDONNELL, 418 U.S. 539 1974

H I G H
L I G H T
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Do prisoners have a right to go to court? ■  Yes, but that right is violated only if a pris-
oner’s attempt to pursue a legal claim is hindered by prison officials. Inadequacies 
in a state’s delivery of legal services to inmates is insufficient as a basis for a law-
suit based on denial of access to court. What is needed is a showing of widespread 
actual injury to a prisoner or prisoners (Lewis v. Casey, 518 U.S. 343 [1996]).
Do prisoners have constitutional rights when being disciplined by prison authorities? ■  
Yes, but only if the prison disciplinary proceedings can result in loss of good-
time credit or punitive segregation (Wolff v. McDonnell, 418 U.S. 539 [1974]).
Is racial segregation in prison constitutional? ■  No, except when a compelling state 
interest (such as a racial prison riot) justifies it (Lee v. Washington, 390 U.S. 333 
[1968]).
Are prison authorities liable for use of deadly force? ■  Yes, but only if deadly force is 
used with “obduracy and wantonness” (Whitley v. Albers, 475 U.S. 312 [1986]). 
What those terms mean is determined by courts on a case-by-case basis.
Are prison authorities liable for use of nondeadly force? ■  Yes, but only if such force 
was used “maliciously and sadistically” to cause harm (Hudson v. McMillian, 
503 U.S. 1 [1992]). What those terms mean is determined by courts on a 
 case-by-case basis.
Are prison authorities liable for lack of medical care? ■  The Court said yes, but only 
if there is “deliberate indifference” to inmates’ medical needs. Deliberate indif-
ference in medical needs cases means “unnecessary and wanton infliction of 
pain” by prison medical personnel or prison authorities (Estelle v. Gamble, 429 
U.S. 97 [1976]).
Are prison authorities liable for inmate-on-inmate violence? ■  The Court said yes, 
but the prisoner must prove that the prison authorities “know of and disre-
gard an excessive risk of harm to the inmate.” It is not enough for liability 
that “the risk was so obvious that a reasonable person should have noticed it” 
(Farmer v. Brennan, 511 U.S. 825 [1994]).

The guiding principle in the above cases can be expressed as follows: Yes, inmates 
have constitutional rights, but they are “diminished” constitutional rights.

Release on Parole Most states provide for the release of a prisoner on parole. In 
parole, the prisoner is released before the end of his or her prison term, but subject to 
supervision by a parole officer. The Court has held that prisoners released on parole 
are technically under the supervision of the Department of Corrections and therefore 
can be treated as though they are still in prison. For example, a parolee can be stopped 
or searched by the police without suspicion or probable cause. Parole release is usu-
ally based on good prison behavior and is often used as an incentive for inmates to 
behave and work well while in prison. Parole is a relief to inmates because they are 
released early, but it also benefits the state because the cost of keeping an offender 
on community supervision is much less than that of keeping an offender in prison.

In states that have parole, a hearing is held before the Parole Board to determine a 
prisoner’s fitness for release. Early release is discretionary with the board because, like 
probation, parole is an act of grace by the state rather than a right given to  prisoners. 
Parole release is subject to conditions similar to those for probation (see the next 
section in this chapter) except that they can be more strict. Violation of the terms of 
parole leads to revocation of parole. The parolee is given a hearing and, if found to 
have violated the terms of parole, is sent back to prison to serve the full term.

Lewis v. Casey (1996)

Wolff v. McDonnell (1974)

Lee v. Washington (1968)

Whitley v. Albers (1986)

Hudson v. McMillian (1992)

Estelle v. Gamble (1976)

Farmer v. Brennan (1994)
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Life Sentence without Parole Most states have laws providing for “life without 
parole.” As the term implies, some prisoners cannot be paroled even if parole is allowed 
in that state. This form of imprisonment is imposed on vicious and dangerous offend-
ers who otherwise would have merited the death penalty. Life without parole often 
draws support from both liberals and conservatives, but for different reasons. Liberals 
like it because it spares the inmate from the death penalty; conservatives approve of 
it because it permanently removes a threat to society. In the words of a newspaper 
editorial, “It is harsh. It is just. And it’s final without being irreversible.”2

PROBATION

The second type of sentence is probation, where a convicted offender is allowed 
to remain free in the community, subject to court-imposed conditions and under 
the supervision of a probation officer. If the imposed conditions are violated, the 
probation may be revoked and the probationer imprisoned. Probation is the most 
widely used form of punishment for two reasons: it is less expensive, and it keeps the 
offender in the community. It is usually given to first-time or nonviolent offenders 
(see Exhibit 13.2).

Probation Is a Privilege, Not a Right In most states, probation is available 
at the discretion of the judge or jury. A defendant cannot demand that the judge or 
jury grant probation. It is granted for a specified number of years, usually to coin-
cide with the prison term that would have been served if the defendant were sent to 
prison. For example, X is sentenced to 7 years, but instead is placed on probation. 
X will be on probation for 7 years. Some states, however, provide that the probationer 
be discharged after having been on probation for a minimum number of years. For 
example, Y is sentenced to 7 years’ probation. The law may provide that Y may be 
discharged from probation and the court record dismissed after 2 years if during that 
time Y does not violate any condition of probation. This type of probation is used 
in juvenile cases or for first-time adult offenders.

Probation Variations Probation variations include shock probation and 
intensive probation.

Shock probation ■  (also called shock incarceration, shock parole, or a split 
sentence) is a variation of probation used in some states. In shock probation an 
offender serves time in prison, after which he or she is discharged and placed 
on probation. The idea is to expose the offender to the harsh realities of prison 
life so as to deter him or her from further criminality. It is called “shock pro-
bation” because the defendant is not supposed to know that he or she will be 
placed on probation after serving only a fraction of the prison term. More 
often, however, the defendant knows through his or her lawyer that he or she 
will soon be free; hence, if anybody is shocked, it will most likely be the public.
Intensive probation ■  is a second variation. As the term implies, the probationer 
is supervised more closely than those on regular probation. For example, drug 
testing may be required once a week instead of once a month; home visits may 
take place once a week instead of once a month; and an evening curfew may be 
imposed. The probationer may also be subject to electronic monitoring. This 
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Probationers include adult offenders whom 
courts place on community supervision generally 
in lieu of incarceration.

Parolees include those adults conditionally 
released to community supervision whether by 
parole board decision or by mandatory condi-
tional release after serving a prison term. They 
are subject to being returned to jail or prison for 
rule violations or other offenses.

At yearend 2006, over 5 million adult men  ■

and women were under federal, state, or local 
probation or parole jurisdiction: approximately 
4,237,000 on probation and 798,200 on parole.
The 1.8% growth in the probation and parole  ■

population during 2006—an increase of 87,852 
during the year—was slower than the average 
annual increase of 2.2% since 1995.
At the end of 2006— ■

  Among offenders on probation, about half  ■

(49%) had been convicted for committing 
a felony, 49% for a misdemeanor, and 2% 
for other infractions. Nearly three-quarters 
of probationers were supervised for a non-
violent offense, including more than a quarter 
for drug law violation and a sixth for driving 
while intoxicated.

  Nearly all of the offenders on parole (94%)  ■

had been sentenced to incarceration of more 

than 1 year. About 4 in 10 parolees had served 
a sentence for a drug offense.

  Women made up about 24% of the nation’s  ■

probationers and 12% of the parolees.
  Approximately 55% of the adults on pro- ■

bation were white, 29% were black, and 
13% were Hispanic. Forty-one percent of 
parolees were white, 39% black, and 18% 
were Hispanic.

Of the 2.2 million probationers who exited  ■

supervision during 2006, nearly 6 in 10 
completed their full-term sentences or 
were released early while about 1 in 5 was 
reincarcerated.
Of those adults on parole on January 1, 2006,  ■

(665,300) and those released from prison to 
parole supervision (485,900) during 2006 from 
the 46 jurisdictions that provided detailed 
information, about 16% were reincarcerated. 
This percentage has remained relatively stable 
since 1998.
By the end of 2000, 16 states had abolished  ■

parole board authority for releasing all offenders, 
and another 4 states had abolished parole board 
authority for releasing certain violent offenders.

SOURCE U.S. Department of Justice, Office of Justice Programs, 
Bureau of Justice Statistics, “Probation and Parole Statistics: 
Summary Findings,” http://www.ojp.usdoj.gov/bjs/pandp.htm.

EXHIBIT 13.2  ■ Probation and Parole Statistics

condition requires the offender to wear an electronic monitor that tracks his or 
her whereabouts. Violations of any restrictions imposed (for example, the pro-
bationer may not be allowed to leave the state or county without permission) 
are electronically recorded and immediately known by the probation officer. 
Intensive probation is usually imposed on serious offenders or those who have 
had a history of violations. It is a “last chance” for the offender to stay in the 
community; a violation sends the offender to prison.

Conditions of Probation The judge has broad discretion in setting the terms 
and conditions of probation. The following are the most common conditions of 
probation. The probationer must:

Not violate any state law or the laws of other states ■

Report to the probation officer regularly ■

Refrain from using drugs or alcohol and submit to drug testing ■

http://www.ojp.usdoj.gov/bjs/pandp.htm
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Get a job and support his or her family ■

Obtain permission from the probation officer or court before traveling ■

In addition, the judge may impose special conditions, meaning conditions tailored to 
meet the special needs of an offender. For example, a probationer might be forbidden 
from working in a place where children are found, or a drifter might be required to obtain 
a permanent job. Special conditions may include conditions not imposed on regular pro-
bationers. For example, a shoplifter may be required to stand near a particular store carry-
ing a sign that reads, “I stole from this store.” Or a sex offender may be required to have 
a sign posted near his or her residence that reads, “I am a sex offender.” These conditions 
are valid as long as they are reasonable and related to the offense committed.

The conditions attached to the probation must be accepted by the probationer; 
otherwise, probation may be withheld. Probation conditions are often listed in state 
statutes (see Exhibit 13.3), but the conditions specified by law are usually merely 
suggestive—meaning that the judge may choose to impose some, all, or none of the 
conditions suggested by law.

Similarities and Differences between Probation and Parole The 
following lists compare probation and parole.

Similarities between probation and parole

Both are community-based corrections programs.
Both are less expensive than imprisonment.
Both are a privilege, not a right.
Both are subject to conditions.
Both are supervised.
Time served on probation or parole counts for nothing if the offender is sent to prison.
Both are subject to revocation if conditions are violated.

Differences between probation and parole

Probation Parole 

Is given before the offender serves time in prison. Is given after the offender has served time in jail or 
prison.

Means the offender is “halfway in.” Means the offender is “halfway out.”
Probation agencies are usually under the 
supervision of the judiciary.

Parole agencies are usually under the supervision of 
the governor’s office.

Probation agencies are usually local agencies, 
funded by county or city funds.

Parole agencies are usually state agencies, funded by 
state funds.

Probation revocation hearings are held by a judge. Parole revocation hearings are conducted by the 
Parole Board or its representatives.

Probation Revocation If probation conditions are violated, the probationer 
may be sent to prison. This takes place only after a hearing and is usually initiated 
by the probation officer or agency. Probationers have constitutional rights  during 
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The Court may place the defendant on proba-
tion, which shall be subject to the following 
GENERAL CONDITIONS unless specifically 
deleted by the Court (ORS 137.540).

1.  Pay supervision fees, fines, restitution or other 
fees ordered by the Court.

2.  Not use or possess controlled substances except 
pursuant to a medical prescription.

3.  Submit to testing of breath or urine for 
controlled substance or alcohol use if the 
probationer has a history of substance abuse 
or if there is a reasonable suspicion that the 
probationer has illegally used controlled 
substances.

4.  Participate in a substance abuse evaluation as 
directed by the supervising officer and follow 
the recommendations of the evaluator if there 
are reasonable grounds to believe there is a 
history of substance abuse.

5.  Remain in the state of Oregon until written 
permission to leave is granted by the super-
vising officer.

6.  If physically able, find and maintain gainful 
full-time employment, approved schooling, or 
a full-time combination of both. Any waiver of 
this requirement must be based on a finding by 
the Court stating the reasons for the waiver.

7.  Change neither employment nor residence 
without prior permission from the Department 
of Corrections or a county community cor-
rections agency.

8.  Permit the supervising officer to visit the 
probationer or the probationer’s work site or 
residence and to conduct a walk-through of 
the common areas and of the rooms in the 
residence occupied by or under the control of 
the probationer.

 9.  Consent to the search of person, vehicle, or 
premises upon the request of a representative 
of the supervising officer if the supervising 
officer has reasonable grounds to believe that 
evidence of a violation will be found, and 
submit to fingerprinting or photographing, 
or both, when requested by the Department 
of Corrections or a county community 
corrections agency for supervision purposes.

10.  Obey all laws, municipal, county, state, and 
federal.

11.  Promptly and truthfully answer all reasonable 
inquiries by the Department of Corrections 
or a county community corrections agency.

12.  Not possess weapons, firearms, or dangerous 
animals.

13.  Report as required and abide by the direction 
of the supervising officer.

14.  If under supervision for, or previously convicted 
of, a sex offense under ORS 163.305 to 163.465, 
and if recommended by the supervising officer, 
successfully complete a sex offender treatment 
program approved by the supervising officer 
and submit to polygraph examinations at the 
direction of the supervising officer.

15.  Participate in a mental health evaluation as 
directed by the supervising officer and follow 
the recommendation of the evaluator.

16.  If required to report as a sex offender under 
ORS 181.596, report with the Department of 
State Police, a chief of police, a county sheriff, 
or the supervisory agency: (a) when supervision 
begins; (b) within 10 days of a change of 
residence; and (c) once each year within 
10 days of the probationer’s date of birth.

SOURCE Clackamas County, “Conditions of Probation,” http://
www.co.clackamas.or.us/corrections/info.htm.

EXHIBIT 13.3  ■ Conditions of Probation in Clackamas County, Oregon

 probation revocation proceedings. In addition to a hearing, probationers are given 
such basic rights as (1) a written notice of the alleged probation violation, (2) disclo-
sure to the probationer of the evidence of violation, (3) the opportunity to be heard 
in person and to present evidence as well as witnesses, (4) the right to judgment by 
a detached and neutral hearing body, (5) the right to confront and cross-examine 
witnesses, and (6) the right to a written statement of the reasons for revoking the pro-
bation (Gagnon v. Scarpelli, 411 778 [1973]). The right to a lawyer during  revocation 

Gagnon v. Scarpelli 
(1973)

http://www.co.clackamas.or.us/corrections/info.htm
http://www.co.clackamas.or.us/corrections/info.htm
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proceedings is decided on a case-by-basis basis. For example, a lawyer should be 
provided if the probationer has difficulty presenting his or her version of disputed 
facts or conducting the examination or cross-examination of witnesses. In some states, 
lawyers are provided to an indigent probationer during probation revocation.

The same rights described above are also given to parolees in parole revocation 
proceedings.

Probation revocation is discretionary with the judge. In many cases, the judge 
gives heavy weight to the recommendation of the probation officer who supervised 
the offender. If probation is revoked, the judge may reduce the original prison sen-
tence. However, the judge cannot increase the prison sentence originally imposed 
because doing so would constitute double jeopardy.

INTERMEDIATE SANCTIONS

The third type of sentence can be broadly described as intermediate sanctions. 
These may be defined as a type of punishment that is “less severe and costly than 
prisons, but more restrictive than traditional probation.”3 They reflect a type of pun-
ishment that takes into account “the severity of the offense, the characteristics of the 
offender, and the needs of the community.”4 As the above definition implies, these 
forms of punishment are midway between prisons and probation. They have a com-
mon theme: to provide punishment that best fits the crime and are more rehabilita-
tive. The programs range from community service to substance abuse treatment, 
day reporting, house arrest, electronic monitoring, halfway house placement, and 
boot camps.5 Intermediate sanctions are usually imposed on nonviolent or first-time 
offenders.

Community service places a convicted offender in unpaid positions with non-
profit or tax-supported agencies to perform a specified number of hours of work or 
service within a given time limit as a sentencing option or condition. Community 
service comes under a variety of official labels, among them court referral, volunteer 
work, service restitution, and symbolic restitution programs. There are as many types 
of program as there are opportunities for service in the community. Among them are 
hospital work, helping the elderly, counseling drug offenders, and providing manual 
labor in public service jobs.

Substance abuse treatment programs require offenders to report to agencies 
that provide this kind of treatment.

Day reporting involves clients reporting to a specified location “where they file a 
daily schedule with their supervising officer showing how each hour will be spent—at 
work, in class, at support group meetings, or other approved activities.”6

House arrest means the offender is confined to his or her own home, except 
when at work, in school, or undergoing treatment. This limits the offender’s freedom 
of movement and ensures that he or she does not go to places that are conducive to a 
recurrence of the offense. House arrest punishes the offender, but it also ensures that 
there is some type of continuity in the offender’s life.

Electronic monitoring involves an offender being placed on an electronic mon-
itor (usually around the ankle) that constantly tracks an offender’s location. It is 
imposed on offenders who are under curfew or prohibited from being in certain areas 
because of the nature of their offense. These are such places as liquor stores, gambling 
establishments, or elementary schools. Violations are monitored and immediately 
reported to designated officers.
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PROBATION REVOCATION PROCEEDINGSInAction

E is a Georgia resident and a sentenced offender. 
He was sentenced to 3 years of probation with the 
following conditions:

 1. He must not violate any law of any state or 
any local ordinance.

 2. He must report to Probation Officer Greg 
Janes monthly at a predetermined time.

 3. He must not use any illegal substance or alco-
hol and must also submit to random testing.

 4. He must obtain permission from Probation 
Officer Janes before traveling out of his state 
of residence.

In his second year of probation, E was cap-
tured by store detectives stealing a satellite radio 
system from an electronics store in Orlando, 
Florida. The Orlando Police Department 
responded to the scene and investigated. After 
interviewing the store detectives, they issued E a 
misdemeanor appearance citation for shoplifting. 
The appearance citation contained a mandatory 
court date for the following month.

Approximately three months later, Probation 
Officer Janes received a letter from the local district 
court in Orlando, Florida. The letter informed 
Janes that probationer E was in Orlando in January, 
received a misdemeanor violation for  shoplifting, 
and has since failed to report for the scheduled 
court date; a warrant has now been issued by the 
Orlando District Court. Janes reviewed probationer 
E’s file and found no record of any request to leave 
the state for any type of travel. E’s home address is 
listed as Cottonwood, Georgia.

Probation Officer Janes prepared all of the 
paperwork required to initiate probation revoca-
tion proceedings against E. Janes also sent E writ-
ten notice that the terms of his probation had 
been breached and that his probation had been 
placed in jeopardy. The notice informed E that a 
hearing had been set for the probation revocation 
hearing. During the hearing, E will have an oppor-
tunity to present evidence on his own behalf.

On the date of the hearing, E and Janes 
arrived at the courthouse to present their argu-
ments before the presiding judge. During the 
hearing, Probation Officer Janes presented 
evidence supporting the alleged breach of the 
conditions of probation. He presented sworn 
statements from Orlando store detectives regard-
ing the shoplifting incident and sworn statements 
from the Orlando police officer who issued E the 
misdemeanor appearance citation. E responded to 
the allegations by testifying that the Orlando mis-
demeanor case was a case of mistaken identity and 
that he was at home in Georgia during that time. 
Janes rebutted E’s testimony by restating that 
his witnesses (through their sworn statements) 
could attest to the fact that E was in fact arrested 
in Orlando for shoplifting the satellite radio sys-
tem on the date in question. At the close of all 
testimony, the judge sent the courtroom into a 
15-minute recess so that he could review all of the 
testimony and reread the sworn statements from 
the absent witnesses.

Approximately 15 minutes later, the judge 
returned to the bench and announced his deci-
sion that E had violated the conditions of his 
probation agreement and should now be sent 
back to prison to serve out the remainder of the 
original sentence. The judge added that E will 
face the shoplifting charges upon release from 
prison. The court then served E with a written 
order stating all of the reasons for the probation 
revocation.

 1. What conditions of probation did E violate, if 
any?

 2. Was Probation Officer Janes justified in recom-
mending that E’s probation be revoked?

 3. Was the judge justified in revoking E’s 
probation?

 4. Can probationer E be prosecuted for shoplifting 
after release from prison, or would that consti-
tute double jeopardy?
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Boot camps provide a “rigorous military-style regimen for younger offend-
ers and are designed to accelerate punishment while instilling discipline, often 
with an  educational component.”7 Their premise is that some crimes are commit-
ted due to lack of discipline, and therefore boot camps can be rehabilitative and 
preventative.

Intermediate sanctions, although punishments in themselves, are also used 
extensively as conditions of probation and parole. For example, community service, 
 substance abuse treatment, electronic monitoring, and boot camps are standard con-
ditions for probationers and parolees in many states.

FINES, FORFITURE, AND RESTITUTION

The fourth type of sentence can be broadly described as fines, forfeiture, and restitu-
tion. These are considered intermediate sanctions in some states, but should be placed 
in a different category because they have one element in common: they involve the 
payment or loss of money or property, something that community sanctions may not 
have.

A fine is a monetary punishment imposed by lawful tribunal upon a person 
convicted of a crime.8 The amount imposed may be set by the state or left to the 
discretion of the judge. A fine should be distinguished from a penalty, which is a 
sum of money exacted for the doing of or failure to perform some act.9 A monetary 
penalty is imposed by an administrative agency, whereas a fine is imposed by the 
court. Payment of a penalty of $50 by a liquor store owner for failure to obtain a 
liquor license (a penalty) is different from paying a fine of $100 for driving while 
intoxicated. Fines are usually levied in petty offenses or misdemeanor cases, such as 
traffic violations.

Forfeiture is “a divestiture of specific property without compensation; 
it imposes a loss by the taking away of some preexisting valid right without 
compensation.”10 It can be imposed in civil or criminal cases. It seeks to ensure that 
the offender does not benefit from the fruits or fortune obtained through crime. 
For example, illegal drugs from drug lords are seized and forfeited to the govern-
ment. The same is true with homes or property obtained as a result of organized 
crime. It is a way whereby offenders are punished without the full benefit of all the 
constitutional rights afforded defendants in criminal cases. Through forfeiture, 
government agents can deprive criminals of ill-gotten wealth in situations where 
a criminal case may be weak. The property forfeited goes to the government and 
can be designated for specific  purposes. For example, money obtained through 
forfeiture from drug lords and organized crime can be allocated to help finance the 
war on drugs.

Restitution means a person is restored to his or her original position prior to 
loss or injury, or placed in the position he or she could have been in, had the breach 
not occurred. The main difference between a fine and restitution is that the money 
paid for a fine goes to the state, whereas the money paid for restitution is given to 
the victim. Restitution and forfeiture differ in that restitution benefits the injured 
or deprived party, whereas forfeiture benefits the government. Restitution money is 
collected by the government and given to the injured party; in forfeiture, the money 
is seized by the government and becomes its property.

Fines, forfeiture, and restitution may be imposed along with other forms of 
 punishment. For example, a fine can be levied and the defendant sent to jail. Or a 
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defendant can be sent to prison for years and his or her property forfeited to the gov-
ernment. Or an offender can be sent to prison and made to pay restitution.

THE DEATH PENALTY

The most severe penalty for crime is death. As of 2008, 37 states and the federal govern-
ment had death penalty laws, although many states have not executed an offender in 
years (see Exhibit 13.4). This ultimate form of punishment has been used in the United 
States from the earliest years of its history without much legal controversy. It was not 
until the early 1970s that the constitutionality of the death penalty drew greater Court 
attention. Prior to that, the death penalty cases that reached the Court dealt with the 
procedure used for execution rather than the constitutionality of the penalty itself. For 
example, in 1878, the Court found that execution by firing squad was not cruel and 
unusual (Wilkerson v. Utah, 99 U.S. 130 [1878]). And in 1890, electrocution as a form 
of execution was found to be constitutional (In re Kemmler, 136 U.S. 436 [1890]).

The Early Death Penalty Cases One of the earliest death penalty cases 
decided by the Court held that carrying out the execution of a convicted murderer 
after the first attempt at execution failed because of mechanical defect in the electric 
chair was constitutional (Louisiana ex rel. Francis v. Resweber, 67 S.Ct. 374 [1947]). 
In that case, the accused had gone through the difficult preparation for execution, and 
his body received electric current intended to cause death. For some reason, however, 
the process malfunctioned and the condemned man did not die. Louisiana resched-
uled him for another execution; he objected, claiming a violation of his constitutional 
rights against cruel and unusual punishment. On appeal, the Court disagreed, saying 
that the second attempt to execute was constitutional. Thus the Court in effect said 
that “if at first you don’t succeed, try again”—even in death penalty cases.

In the 1970s, the Court decided two death penalty cases, four years apart, each 
resulting in a different conclusion. Furman v. Georgia and Gregg v. Georgia constitute the 
foundation cases and are, arguably, the most widely known cases on the death penalty.

The Death Penalty Is Unconstitutional In Furman v. Georgia, 408 U.S. 
238 (1972), three defendants were convicted by a jury in state court and sentenced 
to death. Two of the defendants were convicted of rape and the other of murder. 
On appeal, the Court held that the imposition and carrying out of the death pen-
alty in this case was unconstitutional. But of the five justices who voted against 
 constitutionality, three based their vote on the “equal protection” clause of the 
Fourteenth Amendment, while the other two justices (Brennan and Marshall) based 
their vote on the prohibition against cruel and unusual punishment. The justices 
who based their opposition on the “equal protection” clause said that the penalty was 
applied in a “freakish and wanton” manner. Too much discretion was vested in the 
sentencing authority; thus the penalty could be applied selectively and capriciously. 
Unless these infirmities were removed from the statute, the penalty could not be 
imposed because it violated the “equal protection” clause. After the Furman decision, 
35 states and the federal government revised their capital punishment statutes so 
as to eliminate equal protection problems, thus setting the stage for another major 
death penalty case on the same issue four years later.

Wilkerson v. Utah (1878)

In re Kemmler (1890)

Louisiana ex rel. Francis v. 
Resweber (1947)

Furman v. Georgia (1972)
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In 2007, 42 inmates were executed, 11 fewer  ■

than in 2006.
In 2007, 42 persons in 10 states were  ■

executed—26 in Texas; 3 each in Alabama 
and Oklahoma; 2 each in Indiana, Ohio, 
and Tennessee; and 1 each in South 
Dakota, Georgia, South Carolina, and 
Arizona.
Of persons executed in 2007: ■

28 were white ■

14 were black ■

All 42 inmates executed in 2007 were men. ■

Lethal injection was used in 41 executions in  ■

2007; 1 execution was by electrocution.
Thirty-eight states and the federal government  ■

in 2006 had capital statutes.

The number of prisoners under sentence of death 
decreased for the sixth consecutive year in 2005.

At yearend 2006, 37 states and the fed-
eral prison system held 3,228 prisoners under 
 sentence of death, 17 fewer than at yearend 2005.

Since the death penalty was reinstated by 
the Supreme Court in 1976, white inmates have 
made up more than half of the number under 
sentence of death.

Of persons under sentence of death in 2006: ■

 1,802 were white ■

 1,352 were black ■

 28 were American Indian ■

 35 were Asian ■

 11 were of unknown race ■

Fifty-four women were under a sentence of  ■

death at yearend 2006.
The 358 Hispanic inmates under sentence of  ■

death at yearend 2006 accounted for 11% of 
inmates with a known ethnicity.
Among inmates under sentence of death and  ■

with available criminal histories at yearend 2006:
 nearly 2 in 3 had a prior felony conviction ■

 1 in 12 had a prior homicide conviction ■

Among persons for whom arrest information  ■

was available, the average age at time of arrest 
was 28; 1 in 9 inmates were age 19 or younger 
at the time of arrest.
At yearend 2006, the youngest inmate under  ■

sentence of death was 20; the oldest was 91.

SOURCE U.S. Department of Justice, Office of Justice Programs, 
Bureau of Justice Statistics, “Capital Punishment Statistics: Summary 
Findings,” http://www.ojp.usdoj.gov/bjs/cp.htm.

EXHIBIT 13.4  ■ Capital Punishment Statistics
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The Death Penalty Is Constitutional Four years after Furman, the Court 
decided Gregg v. Georgia, 428 U.S. 153 (1976). In Gregg, the Court held that the 
death penalty is not per se (“in itself ”) cruel and unusual punishment and may 
be imposed if the sentencing authority is given guidance by law so as to remove 
arbitrariness and capriciousness from the sentencing process. Defendant Gregg was 
charged with two counts of first-degree murder and two counts of robbery. Gregg 
and a traveling companion were picked up by two motorists while hitchhiking in 
Florida. The next morning the bodies of the two motorists were discovered in a 
ditch near Atlanta. Gregg was tried, convicted, and sentenced to death. In accor-
dance with Georgia law in capital cases, the trial was bifurcated, meaning that 
the trial had two stages: one for determining guilt or innocence, and the other for 
determining the punishment. In addition to a bifurcated trial, Georgia law also 
required that the jury consider aggravating and mitigating circumstances, and pro-
vided for automatic appeal to the Georgia Supreme Court, thereby ensuring that 
the death penalty would be imposed only in a very limited number of cases. In a 
7-to-2 vote, the Court held that the death penalty is not per se cruel and unusual 
punishment. It can be imposed if arbitrariness and capriciousness in its imposition 
are removed. The Georgia law was found to be constitutional because it had suf-
ficient provisions to ensure that the imposition of the death penalty would not be 
capricious or arbitrary.

Important Death Penalty Decisions after Gregg v. Georgia The 
Gregg decision settled the issue of constitutionality of the death penalty, but 
the Court continues to accept and decide death penalty cases every year. The 
following are some of the more important cases decided by the Court on death 
penalty issues.

Are mandatory death penalty laws constitutional? ■  No, mandatory death penalty 
laws are not constitutional. They violate the prohibition against cruel and 
unusual punishment because they fail to take into consideration the individual 
characteristics of the criminal and the circumstances of the case (Woodson v. 
North Carolina, 428 U.S. 280 [1976]).
Is a proportionality review required in death penalty sentences? ■  No, the Eighth 
Amendment does not require that a court in death penalty cases compare 
the sentence in the case before it with the sentence imposed in similar cases 
(Pulley v. Harris, 465 U.S. 37 [1984]).
Can prospective jurors who oppose the death penalty be disqualified? ■  Yes, prospective 
jurors whose opposition to the death penalty is so strong as to prevent or impair 
their performance as jurors in the sentencing phase of a trial may be removed for 
cause from jury membership (Lockhart v. McCree, 476 U.S. 162 [1986]).
Can an inmate who was sane during the commission of the crime but has since  ■

become insane be executed? No, a prisoner who is insane cannot be executed 
(Ford v. Wainwright, 477 U.S. 399 [1986]).
Can the death penalty be imposed on a defendant who did not actually kill the victim  ■

but participated in a major way in the commission of the crime? Yes, it is constitu-
tional to sentence to death a defendant who did not do the actual killing but par-
ticipated in a major way in the murder (Tison v. Arizona, 481 U.S. 137 [1987]).

Gregg. v. Georgia (1976)

Woodson v. North 
Carolina (1976)

Pulley v. Harris (1984)

Lockhart v. McCree (1986)

Ford v. Wainwright (1986)

Tison v. Arizona (1987)
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Based on studies of statistical discrimination, is the execution of racial minori- ■

ties unconstitutional? No, a statistical study suggesting racial discrimina-
tion in the imposition of death sentences does not make the death penalty 
unconstitutional. What is needed is that the “petitioner must prove that 
decision-makers in his case acted with discriminatory purpose.” Proof of 
discrimination by statistical studies does not suffice (McCleskey v. Kemp, 481 
U.S. 279 [1987]).
Can a mentally retarded defendant be given the death penalty? ■  Yes. It is not cruel 
and unusual punishment to impose the death sentence on a mentally retarded 
defendant (Penry v. Lynaugh, 492 U.S. 302 [1989]).
Can a mentally retarded defendant be given the death penalty? ■  No. The execution 
of mentally retarded defendants (the actual term used by the Court) violates 
the Eighth Amendment prohibition against cruel and unusual punishment 
(Atkins v. Virginia, 536 U.S. 304 [2002]). This case overrules the previous case, 
Penry v. Lynaugh, decided 13 years earlier.
Can a third party challenge the constitutionality of a death sentence? ■  No, only the 
person on whom the death penalty is imposed can challenge its constitutional-
ity (Whitmore v. Arkansas, 495 U.S. 149 [1990]).
Can juveniles who commit crimes at the age of 15 or younger be given the death  ■

penalty? No, it is cruel and unusual punishment to impose the death penalty on 
juveniles who commit crimes at age 15 or younger at the time the crime was 
committed (Thompson v. Oklahoma, 487 U.S. 815 [1988]).
Can juveniles who commit crimes at age 16 or 17 be given the death penalty? ■  
Yes, it is not cruel and unusual punishment to impose the death penalty on 
juveniles who commit crimes at age 16 or older (Stanford v. Kentucky, 492 
U.S. 361 [1989]).
Can juveniles who commit crimes at age 16 or 17 be given the death penalty? ■  
No, imposing the death penalty on juveniles who commit crimes at age 
16 or 17 constitutes cruel and unusual punishment (Roper v. Simmons, 543 
U.S. 551 [2005]). This decision overrules the previous case, Stanford v. 
Kentucky, decided 16 years earlier.
Can families of victims in death penalty cases present victim impact statements? ■  
Yes, victim impact statements concerning the characteristics of the victim and 
the emotional impact of the crime on the victim’s family do not violate the 
prohibition against cruel and unusual punishment (Payne v. Tennessee, 495 
U.S. 149 [1990]).
Can a judge, on his or her own, determine the presence of aggravating cir- ■

cumstances and then increase the punishment imposed to death? No, a judge 
alone cannot do that. The determination of aggravating circumstances that 
elevates the penalty to death must be made by a jury (Ring v. Arizona, 536 
U.S. 584 [2002]).
Is the lethal injection procedure for execution (using three drugs) currently followed  ■

in the state of Kentucky constitutional? Yes, the lethal injection procedure for 
execution followed in Kentucky (among other states) is constitutional and does 
not violate the constitutional prohibition against cruel and unusual punishment 
(Baze v. Rees, 553 U.S. _____ [2008]). (Read the Case Brief to learn more 
about this case.)

McCleskey v. Kemp (1987)

Penry v. Lynaugh (1989)

Atkins v. Virginia (2002)

Whitmore v. Arkansas 
(1990)

Thompson v. Oklahoma 
(1988)

Stanford v. Kentucky 
(1989)

Roper v. Simmons (2005)

Payne v. Tennessee (1990)

Ring v. Arizona (2002)

Baze v. Rees (2008)
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THE LEADING CASE ON THE CONSTITUTIONALITY 

OF LETHAL INJECTION*

Facts: Ralph Baze and Thomas C. Bowling were 
both convicted of two counts of capital murder 
and sentenced to death in the state of Kentucky. 
Kentucky’s current form of execution is the 
lethal injection of three drugs: sodium thiopen-
tal, to render unconsciousness; pancuronium 
bromide, to paralyze the lungs; and potassium 
chloride, which induces cardiac arrest. As part 
of Kentucky’s lethal injection protocol, those 
persons responsible for inserting the intravenous 
(IV) catheters into the prisoner must be qualified 
personnel with at least one year’s professional 
experience. Kentucky uses a certified phlebot-
omist and an emergency medical technician 
(EMT) to perform these functions. The warden 
and deputy warden stay in the execution cham-
ber with the prisoner, and if the prisoner is not 
unconscious within 60 seconds of administering 
the first drug, sodium thiopental, a second dose 
of the drug is administered before injecting the 
other two drugs. Between injections, members of 
the execution team flush the IV lines with saline 
to prevent clogging of the lines.

Issue or Issues: Does Kentucky’s lethal injection 
procedure violate the Eighth Amendment prohibi-
tion against cruel and unusual punishment? No.

Holding: Kentucky’s lethal injection procedure 
does not violate the Eighth Amendment because it 
does not present a substantial or objectively intoler-
able risk of serious harm. “A State’s refusal to adopt 
proffered alternative procedures may violate the 
Eighth Amendment only where the alternative pro-
cedure is feasible, readily implemented, and . . . sig-
nificantly reduces a substantial risk of severe pain.”

Case Significance: This case, decided in April 
of 2008, was considered one of the most serious 
challenges to the death penalty since the deci-
sion in Gregg v. Georgia in 1976. It comes at a 
time when the country has strong doubts about 
the wisdom and constitutionality of the death 
penalty, primarily because of the risk of execut-
ing innocent defendants. Massive publicity about 

defendants, including those on death row, who 
were freed because DNA evidence proved they 
were innocent, caused the public to pause and 
ask if the country has executed an innocent per-
son in the past or if it will do so in the future.

Prior to the decision in this case, there was 
massive media publicity and predictions it would 
put the issue of the death penalty to its final 
and deserved rest. To the disappointment of 
death penalty opponents, the case did not turn 
out to be that significant. Instead, it focused on 
a narrow issue: whether Kentucky’s method of 
execution constituted cruel and unusual punish-
ment. The Federal government and at least 30 
states use the same combination of drugs as that 
used in Kentucky. Were Kentucky’s procedure 
declared unconstitutional, it would have forced 
the other states and the federal government to 
find new ways to execute defendants by lethal 
injection. It would also have put a temporary halt 
to executions (it already had, pending decision 
by the Court) while the states searched for an 
acceptable procedure. It would have taken years 
before executions could resume.

With this decision, the Court gave the go-
ahead signal for executions to resume. Two weeks 
after the case was decided, on April 16, 2008, 
the state of Georgia conducted the first post-Baze 
execution. Other states soon followed.

Excerpts from the Decision: Petitioners do not 
claim that lethal injection or the proper admin-
istration of the particular protocol adopted by 
Kentucky by themselves constitute the cruel or 
wanton infliction of pain. Quite the contrary, 
they concede that “if performed properly,” an 
execution carried out under Kentucky’s proce-
dures would be “humane and constitutional.” 
That is because, as counsel for petitioners admit-
ted at oral argument, proper administration of 
the first drug, sodium thiopental, eliminates any 
meaningful risk that a prisoner would experience 
pain from the subsequent injections of pancuro-
nium and potassium chloride.

Baze v. Rees, 

553 U.S. _____ (2008)
C A S E 
BRIEF



Instead, petitioners claim that there is a 
significant risk that procedures will not be prop-
erly followed—in particular, that the sodium 
thiopental will not be properly administered to 
achieve its intended effect—resulting in severe 
pain when the other chemicals are administered. 
Our cases recognize that subjecting individuals 
to a risk of future harm—not simply actually 
inflicting pain—can qualify as cruel and unusual 
punishment. To establish that such exposure 
violates the Eighth Amendment, however, the 
conditions presenting the risk must be “sure or 
very likely to cause serious illness and needless 
suffering,” and give rise to “sufficiently imminent 
dangers.” Helling v. McKinney, 509 U.S. 25, 33, 
34–35 (1993). We have explained that to pre-
vail on such a claim there must be a “substantial 
risk of serious harm,” an “objectively intolerable 
risk of harm” that prevents prison officials from 
pleading that they were “subjectively blameless 
for purposes of the Eighth Amendment.” Farmer 
v. Brennan, 511 U.S. 825 (1994).

Much of petitioner’s case rests on the con-
tention that they have identified a significant risk 
of harm that can be eliminated by adopting alter-
native procedures, such as a one-drug  protocol 

that dispenses with the use of pancuronium and 
potassium chloride, and additional monitor-
ing by trained personnel to ensure that the first 
dose of sodium thiopental has been adequately 
delivered. Given what our cases have said about 
the nature of the risk of harm that is actionable 
under the Eighth Amendment, a condemned 
prisoner cannot successfully challenge a State’s 
method of execution merely by showing a slightly 
or marginally safer alternative.

Instead, the proffered alternatives must 
effectively address a “substantial risk of seri-
ous harm.” Farmer v. Brennan, supra, at 842. 
To qualify, the alternative procedure must be 
feasible, readily implemented, and in fact signifi-
cantly reduce a substantial risk of severe pain. If 
a State refuses to adopt such an alternative in the 
face of these documented advantages, without 
a legitimate penological justification for adher-
ing to its current method of execution, then 
a State’s refusal to change its method can be 
viewed as “cruel and unusual” under the Eighth 
Amendment.

*This case brief is modifed from Rolando V. del Carmen, Betsy 
Witt, and Sue Ritter, Briefs of Leading Cases in Corrections, 5th 
 edition (Anderson Publishing Company, 2008).

Inmates fi le two types of cases: Section 1983 and habeas  ■

corpus.
Prisoners may be released on parole, but most states can  ■

impose life in prison without the possibility of parole for 
vicious and violent off enders.
Probation is a privilege, not a right, meaning it can be  ■

given or withheld by the judge.
Judges have broad discretion in setting conditions of  ■

probation.
Probation means halfway in; parole means halfway out. ■

Th e defi nition of intermediate sanctions is a type of pun- ■

ishment that is “less severe and costly than prisons, but 
more restrictive than traditional probation.”

Th e four goals and objectives of sentencing are rehabilita- ■

tion, deterrence, incapacitation, and retribution.
Sentencing disparity exists due to discretion given to  ■

sentencing authorities.
“Grossly disproportionate” sentences constitute cruel  ■

and unusual punishment.
Rights are now given to victims in most states. ■

Th e fi ve sentencing categories are imprisonment; proba- ■

tion; intermediate sanctions; fi nes, forfeiture, and resti-
tution; and the death penalty.
Prison sentences are determinate or indeterminate, con- ■

current or consecutive.
Prisoners have diminished constitutional rights. ■

SUMMARY
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Gregg v. Georgia ■  (1976) holds that the death penalty is 
constitutional.
Limitations to death penalty laws include the follow- ■

ing: mandatory sentences are unconstitutional, mentally 
retarded defendants cannot be given the death penalty, 
and juveniles cannot be executed.
Lethal injection is constitutional. ■

Intermediate sanctions aim to provide punishment that  ■

fi ts the crime and can be rehabilitative.
Examples of intermediate sanctions are community ser- ■

vice, substance abuse treatment, day reporting, house 
arrest, electronic monitoring, and boot camps.
Fines, forfeiture, and restitution have one common  ■

 element: payment or loss of money or property.
Fines, forfeiture, and restitution diff er based on who is  ■

benefi ted by the punishment and collection procedure.

 8. Distinguish between the old approach and the new 
approach to prisoners’ rights. Assume you are a sheriff 
in Indiana and in charge of a county jail that has 200 
prisoners and detainees. Which approach would you 
prefer for a court to use and why?

 9. “Prisoners have diminished constitutional rights.” 
Explain what this statement means and then give 
examples based on decided prison cases.

 10. Prisoners file two types of cases in court. What are 
these cases and how do they differ from each other?

 11. In what ways are probation and parole similar? In 
what ways are they different?

 12. What are intermediate sanctions? Give examples and a 
sentence definition of each.

 13. “Fines and forfeiture are similar.” Is this statement 
true or false? Explain your answer.

 14. How does restitution differ from a fine? Assume you 
are a crime victim. Which would you prefer for the 
judge to impose and why?

 1. What are the four goals and objectives of sentencing? 
Describe each. Are they consistent or inconsistent 
with each other?

 2. What is sentencing disparity and why does it exist? Is 
it good or bad for society and the defendant? What 
can be done to reduce sentencing disparity?

 3. When does a sentence violate the prohibition against 
cruel and unusual punishment? Give an example of an 
unconstitutional sentence.

 4. What is meant by blended sentencing? Give its 
variations.

 5. Give some rights now afforded to crime victims. In 
your opinion, is it a good idea to allow victims to 
address the court and the defendant during the sen-
tencing hearing?

 6. Within a span of just four years during the 1970s, the 
Court, in the Furman and Gregg decisions, changed 
its mind on the constitutionality of the death penalty. 
What explains these opposing decisions on such an 
important national issue within so short a time?

 7. The Court has held that there are situations in which 
it is unconstitutional to impose the death penalty. 
Identify and discuss those situations.

REVIEW QUESTIONS

 2. Assume you are a college student in Arizona who goes 
to a football game one weekend and later attends a 
raucous fraternity party. After midnight, and while you 
and four of your friends are slightly drunk, you drive 
back to your dormitory. En route, the five of you decide 
to “have more fun” and burglarize McDonald’s, Burger 
King, and Taco Bell, three fast-food places in town that 
are near each other. You and your friends are caught by 
the police and later charged with three counts each of 
burglary. You are tried and found guilty. Assume that 

 1. Assume you are a state legislator in Colorado chairing 
a legislative committee that has been organized by the 
governor to revise Colorado’s sentencing laws. Seeking 
your guidance and leadership, your colleagues on the 
committee ask you to draft a statement identifying 
what the main purpose of Colorado’s sentencing laws 
should be. Which of the four main goals and objec-
tives would you recommend? Justify your recom-
mendation based on your personal beliefs about what 
sentencing ought to accomplish.

TEST YOUR UNDERSTANDING
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You issue a prison regulation prohibiting inmates 
from congregating in groups of more than three. 
You also prohibit inmates from having long hair and 
facial hair. An inmate takes you to court challenging 
the constitutionality of your regulation. Questions: 
(1) What type of case will the inmate likely file in 
court? (2) Who will win—you or the inmate? Justify 
your answer based on the new approach used by the 
courts in cases involving prisoners.

the laws in Arizona provide for a maximum of 5 years 
for burglary. Questions: (1) How much time will you 
serve in prison? (2) Will you and your four friends 
serve the same amount of time? (3) Assume, further, 
that you are given maximum time for each of the three 
burglaries by the judge, but one of your friends, who 
in fact was the mastermind, was given the minimum 
penalty. You appeal your sentence, saying it is totally 
unfair. Will your appeal succeed? Why or why not?

 3. You are the warden of a maximum-security prison in 
Georgia, which has a population of 1,000 inmates. 
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KEY TERMS

acting under color of law
acting within the scope of 

authority
assault
battery
clearly established consti-

tutional right
deadly force
deep pockets theory
deliberate indifference
discretionary act
exclusionary rule
false arrest
false imprisonment
good faith
good faith defense

indemnification
intentional tort
municipal policy or 

custom
negligence tort
official immunity
probable cause defense
public duty doctrine
punitive force
qualified immunity 

defense
reasonable force
Section 1983 case
special relationship
tort
wrongful death

WHAT YOU WILL LEARN

Being sued is an occupational hazard in modern-day  ■

policing.

Legal liabilities in police work fall into two categories:  ■

under federal law and under state law.

Legal liabilities under federal and state laws further fall  ■

into three subcategories: administrative, civil, and 
criminal.

An officer can be prosecuted under state and federal  ■

criminal laws for the same act, and the protection 
against double jeopardy does not apply.

Civil liability under federal law (Section 1983) and  ■

under state law (state tort cases) have different 
requirements.

Good faith (in federal law) and official immunity (in  ■

state tort cases) are the defenses often used in civil 
liability cases.

In a civil liability case, plaintiffs often sue the officer,  ■

the supervisor, and the agency. The bases for liability 
for these defendants are different.

Other consequences of police misconduct besides civil  ■

liabilities are criminal prosecutions, exclusion of 
evidence illegally obtained, administrative investigation, 
and revocation of law enforcement license.

LEGAL 

LIABILITIES OF 

PUBLIC OFFICERS
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THE TOP 5 IMPORTANT CASES IN LEGAL LIABIL IT IES 
OF PUBLIC OFFICERS

HARLOW V. FITZGERALD 1982 Government officials 
performing discretionary functions are shielded from 
liability for civil damages as long as their conduct does 
not violate clearly established statutory or constitutional 
rights of which a reasonable person would have known.

GROH V. RAMIREZ 2004 An officer is not entitled to 
qualified immunity if “it would be clear to a reasonable 
officer that his conduct was unlawful in the situation he 
confronted.”

BROSSEAU V. HAUGEN 2004 “Because the focus is on 
whether the officer had fair notice that her conduct was 
unlawful, reasonableness is judged against the backdrop of 
the law at the time of the conduct. If the law at that time 
did not clearly establish that the officer’s conduct would 

violate the Constitution, the officer should not be subject 
to liability, or indeed, even the burdens of litigation.”

TOWN OF CASTLE ROCK V. GONZALES 2005 The 
wrongful failure by the police to arrest a husband who 
violated a domestic relations court restraining order did 
not amount to a violation of a constitutional right under 
the Fourteenth Amendment Due Process Clause and 
therefore does not result in liability under Section 1983.

SCOTT V. HARRIS 2007 “A police officer’s attempt to 
terminate a dangerous high-speed car chase that threatens 
the lives of innocent bystanders does not violate the 
Fourth Amendment even when it places the fleeing 
motorist at risk of serious injury or death.”

CHAPTER OUTLINE

Lawsuits against Police: Occupational Hazard

An Overview of Police Legal Liabilities

Civil Liability under Federal Law

What Section 1983 Provides

Two Elements of a Section 1983 Lawsuit

Defenses in Section 1983 Cases

Civil Liability under State Tort Law

Types of State Tort Cases

Official Immunity

Federal (Section 1983) and State Tort Cases Compared

When the Police Are Sued

The Police Officer as Defendant

The Supervisor as Defendant

The City or County as Defendant

Other Consequences of Police Misconduct

Prosecution under Federal and State Laws

Exclusion of Illegally Obtained Evidence

Administrative Investigations and Punishments

Loss of Law Enforcement License

One of the realities of modern-day policing is a civil lawsuit filed by members of 
the public. American society is litigation prone, and the police are a popular 

target because they exercise authority and are involved in highly charged and often 
emotional confrontations with the public. The police are generally appreciated and 
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respected because they provide a needed service to the community and help others. 
But they are also sometimes disliked if not also despised because some officers behave 
badly. Lawsuits have become so pervasive that there is probably no major police or 
law enforcement department in the country whose officers and supervisors have not 
been sued in state or federal court. Liability lawsuits are here to stay; hence, this 
 chapter must be learned well.

This chapter focuses on lawsuits the public usually files against police  officers. 
First, we need to look at the wider liability picture. Lawsuits are but a part of the wider 
liability picture that consists of the following actions: ethical violations,  administrative 
violations (meaning violations of agency rules), violations that lead to civil liabilities, 
and violations that lead to criminal liabilities. Ethical and criminal violations can lead 
to reprimands or dismissal from the job; civil liabilities lead to monetary payments for 
damages and attorney’s fees; while criminal liabilities result in criminal sanctions such 
as fines, probation, or incarceration in a prison or jail. The wider liability picture is 
illustrated in Table 14.1. In general, the more serious the conduct, the greater is the 
likelihood that all of the liabilities will be imposed if what happened violates ethics, 
agency rules, civil statutes, and criminal laws.

LAWSUITS AGA INST POLICE:  OCCUPATIONAL HAZARD

Newspapers and sources that track liability lawsuits against law enforcement officers 
have featured the following headlines in recent years:
“U.S. to Pay $2 Million in Wrongful Terror Arrest”1

“66 Bullets Costs County $13 Million”2

“New York Will Pay $50 Million in 50,000 Illegal Strip-Searches”3

“The City of Los Angeles Agreed to Pay $15 Million to a Man Who Said Police 
Officers Shot Him in the Head and Chest and then Framed Him in the Attack”4

TABLE 14.1  ■ Types of Conduct in Policing

Conduct in Question Ethical Violation
Administrative 
Liability Civil Liability

Criminal 
Liability

Being negative about policing in general No No No No

Not giving 100% effort to the job Probably Generally no No No

Accepting a free meal while on the job Probably Probably No No

Being rude or discourteous to a crime victim Probably No, unless specifically 
prohibited

No No

Stopping drivers for minor traffic violations 
despite prohibition by agency policy

No Yes No No

Making stops, seizures, or arrests based on a 
racial profile

Yes Yes Yes No, unless 
specifically 
prohibited 
by law

Using excessive force on a suspect Yes Yes Yes Yes

Accepting bribes Yes Yes Yes Yes

Fatally shooting a suspect without 
justification

Yes Yes Yes Yes
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“Jury Assesses Damages of $256 Million for Motorist’s Collision with Off-Duty 
Police Officer Which Left One Child Dead, One Quadriplegic, and One 
Paralyzed on One Side with a Damaged Brain”5

“Chicago Reaches $18 Million Settlement with Family of Unarmed Woman 
Shot and Killed by Officer at the Conclusion of a 31-Block Pursuit of the 
Vehicle in Which She Was Riding”6

Most officers will not be sued in the course of their careers. But although the fear 
of a lawsuit is often exaggerated and unwarranted, the effect on police officers can be 
constant and real. One study of police trainees at a regional law enforcement academy 
concludes that law enforcement candidates have real concerns about work-related 
lawsuits, fostering an “us versus them” attitude among officers.7 Others believe that 
the courts have handcuffed law enforcement officers and made police work unattrac-
tive and dangerous. According to one publication, “70 percent of officers involved 
in a shooting leave police work within five years due to the emotional strain and lack 
of departmental support.”8 Whatever the reaction, liability lawsuits are a presence in 
police work that is difficult to ignore.

Plaintiffs’ lawyers maintain that lawsuits can result in long-term benefits to the 
department and the community in that they focus on police misconduct and thus 
minimize its recurrence. Lawsuits also increase police consciousness of the rights of 
the public they serve and thus improve policing. Many departments train their police 
better because they fear litigation, and department policies have been changed in 
response to court orders. Financial appropriations for law enforcement have increased 
in many places because of fear by local or state politicians of a possible lawsuit that 
could cost the city or county a lot of money. The result of all these changes is a more 
professionalized police department. Indeed, plaintiffs’ lawyers say, “Spend money 
now to improve your department, or pay big bucks later in a lawsuit.”

AN OVERVIEW OF POLICE LEGAL LIABIL IT IES

Police legal liabilities (as opposed to nonlegal liabilities, such as ethical violations) 
come from varied sources, but the whole arena of legal liabilities can be classified as in 
Table 14.2. As the table shows, police legal liability cases can be divided into liabilities 
under federal law and liabilities under state law. Each of these two categories can be 
further subclassified into civil liability, criminal liability, or administrative liability.

Can an officer be liable under all of the above? The answer is yes, if all the  elements 
for liability are present. For example, an act of an officer that leads to the wrongful 
death of a suspect may subject the officer to liability under state and federal laws. 
Under each, the officer may be held liable civilly, criminally, and administratively. 
The double jeopardy defense does not work in these cases because it applies only 
if there are successive prosecutions for the same offense by the same jurisdiction. Civil 
and criminal penalties may result from a single act, because “successive prosecution” 
requires that both cases be criminal; hence, double jeopardy does not apply if one case 
is criminal and the other civil. Criminal prosecutions may also take place in state court 
and federal court for the same act. Separate federal and state prosecutions take place in 
different jurisdictions; because they do not meet the “same jurisdiction” requirement, 
there is no double jeopardy. There is also no double jeopardy if an officer is dismissed 
from employment and then prosecuted later or held civilly liable for the same act.
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TABLE 14.2  ■ Overview of Police Liabilities

Under Federal Law Under State Law

Civil Liabilities 1.  Title 42 of U.S. Code, Section 1983—Civil  Action 
for Deprivation of Civil Rights

2.  Title 42 of U.S. Code, Section 1985—Conspiracy to 
Interfere with Civil Rights

3.  Title 42 of U.S. Code, Section 1981—Equal Rights 
under the Law

State tort law (for such acts as false arrest and 
false imprisonment, assault and battery, 
excessive use of force, wrongful death, or 
negligence)

Criminal Liabilities 1.  Title 18 of U.S. Code, Section 242—Criminal 
Liability for Deprivation of Civil Rights

2.  Title 18 of U.S. Code, Section 241—Criminal Liability 
for Conspiracy to Deprive a Person of Rights

3.  Title 18 of U.S. Code, Section 245—Violations of 
Federally Protected Activities

1.  State penal code provisions specifically aimed 
at public officers for crimes such as:

 a. Official oppression

 b. Official misconduct

 c. Violation of the civil rights of prisoners

2.  Regular penal code provisions punishing such 
criminal acts as assault, battery, false arrest, 
serious bodily injury, and homicide

Administrative 

Liabilities

1.  Federal agency rules or guidelines vary from one 
agency to another

Agency rules or guidelines on the state or local 
level vary from one agency to another

IGNORING THE MEDICAL COMPLAINTS 
OF A SUSPECT IN CUSTODYInAction

Telford police officers were dispatched to the 
Wexford Pines apartment complex to investigate 
a loud noise complaint reported by a neighbor. 
The dispatcher advised the responding officers 
that the complaining witness reported hearing 
a very loud and volatile argument coming from 
apartment C2. During the investigation, Officer 
Hall learns that one of the suspects (S) has an 
outstanding warrant for his arrest. Officer Hall 
attempts to place S under arrest, but S resists and 
a struggle ensues. Officer Hall finally subdues S, 
places him under arrest, handcuffs him, and 
 transports him to the Telford jail facility.

Officer Hall completes the standard booking 
process for S. As Officer Hall is placing S inside 
his assigned cell, S states that his “heart hurts” and 
that he does not feel well—which he blames on 
the struggle that occurred during his arrest. Officer 
Hall does not see any visible injuries and orders S 
into his cell. S is lodged in cell #4. Officer Hall 
tells S he has a case of “jail-itis.” Officer Hall clears 
the incident and returns to his patrol duties.

About an hour later, Officer Hall is sum-
moned to the police station by his supervisor, 
Sergeant Lesko. Sergeant Lesko informs Hall 
that prisoner S collapsed in his cell from a pos-
sible heart attack and was subsequently trans-
ported by ambulance to Telford Hospital for 
emergency medical treatment. Sergeant Lesko 
advises Hall that S made allegations that he 
had requested medical treatment but had been 
ignored.

 1. Could Officer Hall’s inaction translate into 
 officer personal liability?

 2. Could Officer Hall’s inaction translate into 
liability for the Telford Police Department?

 3. Could Officer Hall’s inaction translate into 
vicarious liability for Sergeant Lesko?

 4. Could Officer Hall’s inaction translate into 
administrative liability for Hall?

 5. What should Officer Hall have done when 
S reported not feeling well?
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This is because dismissal by the agency is administrative in nature and is neither a civil 
nor a criminal proceeding.

Although various legal remedies are available, plaintiffs usually sue for civil liabil-
ities under federal or state tort law. The discussion in this chapter therefore focuses 
on these two types of liability:

Civil liability under federal law (Section 1983 cases) ■

Civil liability under state tort law ■

CIVIL  L IABIL ITY  UNDER FEDERAL LAW

For purposes of police liability, a Section 1983 case (also referred to as a civil rights 
case) is defined as a lawsuit filed under federal law that seeks damages from a police 
officer, supervisor, and/or department on the ground that these  defendants,  acting 
under color of law, violated the plaintiff ’s constitutional rights or rights given 
by federal law. Section 1983 and state tort cases (discussed later in this chapter) are 
not mutually exclusive; in fact, plaintiffs are likely to sue under both laws and in 
the same lawsuit. For example, suppose Officer P tries to arrest a  suspect, but the 
 suspect flees. Officer P shoots the suspect, killing him instantly. In addition to a 
 criminal case, Officer P will also likely be charged civilly (1) under Section 1983 for 
violating the suspect’s  constitutional right to due process and (2) under state tort law for 
 wrongful death.

WHAT SECTION 1983 PROVIDES

Liability under federal law is based on the provisions of Title 42 of the U.S. Code, 
Section 1983, Civil Action for Deprivation of Rights. That law provides:

Every person who, under color of any statute, ordinance, regulation, custom, 
or usage, of any State or Territory, subjects, or causes to be subjected, any 
citizen of the United States or other persons within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for redress.

This law, commonly referred to as the civil rights law or Section 1983, is the most 
frequently used provision among the legal liability statutes available to plaintiffs. The 
law, originally passed by Congress in 1871, was then known as the Ku Klux Klan law 
because it sought to control the activities of state officials who were also members of 
that organization. For a long time, the courts interpreted the law narrowly and  seldom 
applied it. In 1961, however, the Court adopted a much broader  interpretation, thus 
opening wide the door for liability lawsuits in federal courts.

Among the reasons for the popularity of Section 1983 cases among plaintiffs 
is that they are usually filed in federal court, where discovery procedures are more 
 liberal. Moreover, the plaintiff, if successful, may recover attorney’s fees in accordance 
with the Attorney’s Fees Act of 1976. A police officer or agency can be held liable for 
damages as well as for plaintiff ’s attorney’s fees. As noted previously, the same act by 
the police may be the basis of both a Section 1983 lawsuit and an action under state 
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tort law. For example, arrest without probable cause may constitute false arrest under 
state tort law and a violation of the arrestee’s Fourth Amendment right to protection 
against unreasonable search and seizure, compensable under Section 1983. In such 
cases, a plaintiff may combine his or her claims and sue under multiple legal theories 
in federal court.

TWO ELEMENTS OF A SECTION 1983 LAWSUIT

The plaintiff must prove two elements in a Section 1983 lawsuit:

The defendant was acting under color of law ■

There was a violation of a right given by the Constitution or by federal law ■

Unless these two elements are proved by the plaintiff, the liability lawsuit fails.

Defendant Was Acting under Color of Law The phrase acting under 
color of law refers to the use of power possessed by virtue of law and made possible 
only because the officer is clothed with the authority of the state. The problem is 
that, although it is usually easy to identify acts that are wholly within the color of 
law (as when an officer makes a search or an arrest while on duty), some acts are 
not as easy to categorize.

Example 1. ■  Suppose a police officer working during off-hours as a private security 
guard in a shopping center shoots and kills a fleeing shoplifter. Is he acting under 
color of law?
Example 2. ■  Suppose an officer arrests a felon during off-hours when she is not 
in uniform. Is she acting under color of law?

The answer usually depends on job expectations. Many police departments (by state 
law, judicial decision, or agency regulation) require police officers to act in their offi-
cial capacity 24 hours a day. In these jurisdictions, any arrest made, whether on or 
off duty, is made under color of law. In the case of police officers who “moonlight,” 
courts have held that wearing a police uniform while acting as a private security agent, 
carrying a gun issued by the department, and informing department authorities of the 
second job combine to indicate that the officer is acting under color of law.

Courts have interpreted the term color of law broadly to include state laws, local 
 ordinances, and agency regulations. It is not required that the act was authorized 
by law. It suffices that the act appeared to be lawful even if it was not authorized. 
Therefore, an officer acts under color of law even if he or she exceeds lawful authority. 
Moreover, the concept includes clearly illegal acts committed by the officer by reason 
of position or opportunity. For example, suppose an officer arrests a suspect without 
probable cause or brutalizes a suspect in the course of an arrest. These acts are clearly 
illegal, but they come under color of law.

Violation of a Right Given by the U.S. Constitution or by Federal 

Law The second element a plaintiff must prove in a Section 1983 case is that the 
right violated is a constitutional right or a right given by federal law. Violations of 
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rights given by state law only cannot lead to liability under Section 1983. For example, 
neither the Constitution nor federal law gives the right to have a lawyer during a 
police lineup prior to being charged with an offense. Therefore, if an officer forces a 
suspect to appear in a lineup without a lawyer (assuming that right is given by state 
law), the officer is not liable under Section 1983. If the right is given by state law 
only, its violation may be actionable under state law or agency regulation, but not 
under Section 1983.

The constitutional rights usually invoked by plaintiffs in cases against police 
officers are:

The Fourth Amendment right to protection against unreasonable searches and  ■

 seizures. Example: Officer V is sued because she allegedly arrested a suspect without 
probable cause.
The Fifth Amendment right to protection against self-incrimination and the  ■

right to due process. Example: A defendant sues Officer W because she alleg-
edly interrogated a suspect and threatened to “blow your head off ” if he did 
not “tell the truth.”
The Sixth Amendment right to assistance of counsel. Example: Officer X is  ■

sued because she allegedly continued to interrogate a suspect even after the sus-
pect informed her that he had a lawyer and had been instructed by his lawyer 
not to answer any questions asked by the police.
The Fourteenth Amendment rights to due process and to equal protection of  ■

the laws. Example: Officer Y is sued by a suspect because he allegedly used 
unreasonable force when arresting the suspect and engaged in racial profiling.

It is not hard for a plaintiff to file a Section 1983 lawsuit based on an alleged 
violation of a constitutional right by the police. This is because the rights given in the 
Bill of Rights and the other constitutional amendments are “elastic” and may accom-
modate many alleged violations. For example, a violation of the Fourth Amendment 
protection against unreasonable searches and seizures can be alleged just about any 
time an arrest or a search or seizure of things takes place. Violation of due process 
can be charged any time a person feels that he or she has suffered unfairness at the 
hands of the police. The constitutional right to equal protection has traditionally 
been applied to discrimination based on race, but some courts have applied it to gen-
der, lifestyle, and other types of discriminatory treatment. The right to privacy may 
include a host of violations that can form the basis of a Section 1983 lawsuit, ranging 
from searches and seizures to interception of electronic communication. The scope 
of these constitutional rights makes it quite easy to file a Section 1983 lawsuit against 
police officers. Proving these allegations, however, is an entirely different matter.

In Chavez v. Martinez, 538 U.S. 760 (2004), the Court reemphasized that a 
Section 1983 case succeeds only if there is a proven violation of a constitutional right 
or of a right guaranteed by federal law. In that case, the suspect filed a Section 1983 
case alleging that his constitutional right against self-incrimination was violated when 
he was not given the Miranda warnings and the interrogation continued despite his 
telling the police: “I am not telling you anything until they treat me.” The Court 
held that “failure to read Miranda warnings to Martinez did not violate Martinez’s 
constitutional rights and cannot be grounds for a Section 1983 action.” An important 
fact in this case, however, was that the statements given to the police were not used in 
a criminal trial. The Court held that “statements compelled by police interrogation 

Chavez v. Martinez (2004)
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may not be used against a defendant in a criminal case, but it is not until such use that 
the Self-Incrimination Clause is violated.”

In Town of Castle Rock v. Gonzales, 545 U.S. 748 (2005), the Court held that the 
wrongful failure by the police to arrest a husband who violated a domestic relations 
court restraining order does not amount to a violation of a constitutional right under 
the Fourteenth Amendment Due Process Clause and therefore does not result in civil 
liability under federal law (Section 1983).

DEFENSES IN SECTION 1983 CASES

Several defenses are available in Section 1983 cases. The two defenses discussed here 
are the ones most often used by defendants in police civil liability cases:

The qualified immunity defense ■

The probable cause defense ■

The Qualified Immunity Defense The qualified immunity defense (also 
known as the good faith defense) in Section 1983 cases holds that an officer is not 
civilly liable unless he or she violated a clearly established statutory or constitutional 
right of which a reasonable person would have known (Harlow v. Fitzgerald, 457 U.S. 
800 [1982]). There are two distinct parts to this defense. In order for a plaintiff to 
show that an officer is not entitled to qualified immunity, the plaintiff must prove 
both of the following propositions:

That an officer has violated a clearly established statutory or constitutional right ■

That the violated right is one of which a reasonable person would have known ■

If the plaintiff cannot prove both of these propositions, then the qualified immunity 
defense applies and no liability ensues.

When is a statutory or constitutional right considered “clearly established”? 
In Brosseau v. Haugen, 125 S.Ct. 596 (2004), the Court said that “ reasonableness 
is judged against the backdrop of the law at the time of the conduct. If the law 
at that time did not clearly establish that the officer’s conduct would violate the 
Constitution, the officer should not be subject to liability, or indeed, even the burden 
of litigation.” In Brosseau, a police officer shot a suspect in the back while the suspect 
was trying to drive away from the officer. The suspect later sued, saying that his being 
shot by the officer constituted excessive force and violated his constitutional right. 
The Court ruled that Officer Brosseau was entitled to qualified immunity because 
previous court cases did not clearly establish that shooting a fleeing suspect violated 
his constitutional right. Reviewing three previous cases decided by federal Courts of 
Appeals, the Court said:

These three cases taken together undoubtedly show that this area is one in 
which the result depends very much on the facts of each case. None of them 
squarely governs the case here; they do suggest that Brosseau’s action fell in the 
“hazy border” between excessive and acceptable force. The cases by no means 
“clearly establish” that Brosseau’s conduct violated the Fourth Amendment.

Town of Castle Rock v. 
Gonzales (2005)

Harlow v. Fitzgerald 
(1982)

Brosseau v. Haugen 
(2004)
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THE LEADING CASE ON POLICE LIABILITY IN 

HIGHSPEED MOTOR VEHICLE CHASES*

Scott v. Harris, 

550 U.S. _____ (2007)
C A S E 
BRIEF

Facts: A Georgia county deputy clocked 
Harris’s vehicle traveling at 73 miles per hour 
on a road with a 55-mile-per-hour speed limit. 
When the deputy attempted to pull Harris over, 
he sped away, initiating a high-speed chase down 
a two-lane road at speeds exceeding 85 miles per 
hour. Officer Scott heard the radio communi-
cation and joined the pursuit along with other 
officers. After turning into a parking lot of a 
shopping center, suspect Harris evaded officers 
by making a sharp turn, colliding with Scott’s 
police car. Six minutes and nearly 10 miles after 
the chase had begun, Scott attempted to termi-
nate the pursuit. Prior to this, Scott received 
permission for the maneuver from his supervi-
sor. Scott used his push bumper to ram the rear 
of Harris’s vehicle, causing Harris to lose control 
of the vehicle. It left the roadway, ran down an 
embankment, overturned, and crashed. Harris 
was badly injured and rendered a quadriplegic.

Harris sued in federal court under Section 
1983, alleging that the use of excessive force 
 constituted an unreasonable seizure under the 
Fourth Amendment. Officer Scott claimed 
qualified immunity and wanted the case dis-
missed. The District Court denied his claim. 
The Eleventh Circuit affirmed the denial, saying 
that Scott’s actions constituted “deadly force” 
for which he could be held liable.

Issue or Issues: (1) Can police officers consti-
tutionally stop a motorist from fleeing by taking 
actions that place the motorist or bystanders at risk 
of serious injury or death? Yes. (2) Do police officers 
violate “clearly established” federal law by using 
what amounts to deadly force during a high-speed 
chase? No.

Holding: (1) “A police officer’s attempt to ter-
minate a dangerous high-speed car chase that 
threatens the lives of innocent bystanders does 
not violate the Fourth Amendment, even when 
it places the fleeing motorist at risk of serious 
injury or death.” (2) Police officers do not violate 

“clearly established” federal law when they use 
what amounts to deadly force during a high-
speed chase under circumstances similar to this 
case; therefore they are not civilly liable under 
federal law.
Case Significance: This case is a highly signifi-
cant case for police officers because it gives them 
protection from civil liability under federal law 
(42 U.S.C. Section 1983) if they use deadly force 
(in this case the chase of suspect’s motor vehicle 
and the maneuvers used by the police to stop sus-
pect’s vehicle) in connection with vehicle chase 
as long as suspect’s behavior constitutes a danger 
to the public. The suspect in this case became a 
quadriplegic as a result of the police maneuver. 
He sued the police officer, saying the officer vio-
lated suspect’s “clearly established” constitutional 
right (a requirement for plaintiff to succeed in 
Section 1983 civil liability cases in federal law) 
under the Fourth Amendment by ramming the 
fleeing suspect’s vehicle in a high-speed chase.

Voting 8-to-1, the Court rejected this allega-
tion, saying that the officer’s actions were reason-
able under the Fourth Amendment because the 
videotape of the car chase showed that, contrary 
to suspect’s claim, his driving posed “an immi-
nent threat to the lives of any pedestrians who 
might have been present, to other civilian motor-
ists, and to the officers involved in the chase.” 
The Court said it is reasonable for police officers 
to use deadly force to prevent harm to innocent 
bystanders, even if such use of deadly force puts 
the fleeing motorist at serious risk of injury or 
death. Although this was a motor vehicle case, it 
is reasonable to assume that the same standard of 
“an imminent threat to the lives of others” will 
likely be applied by the Court in police work 
even in non–motor vehicle cases.

In this case, the Court took the rather 
unusual step of actually viewing the video of the 
motor vehicle chase to make a finding of fact 
(usually a function of the trial court): that the 
behavior of the suspect constituted a danger to 

continued
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In an important 2007 case involving a high-speed vehicle chase that resulted in 
the suspect being badly injured and rendered a quadriplegic, the Court held that the 
pursuing officer was not liable under section 1983 despite serious injury to the sus-
pect. The Court said there was no violation of a “clearly established” constitutional 
right because at the time the vehicle chase and injury took place, lower court decisions 
on cases involving similar facts varied on the issue of officer liability (Scott v. Harris, 
550 U.S. _____ [2007]). (Read the Case Brief to learn more about this case.)

In sum, for a right to be “clearly established,” it must be proved by the plaintiff 
that a reasonable police officer “would have understood that his or her acts were 
unlawful.” If “reasonable public officials could differ on the lawfulness of the defen-
dant’s actions, the defendant is entitled to qualified immunity” (Faire v. City of 
Arlington, 957 F.2d 1268 [5th Cir. 1992]). Since case facts vary, determining whether 
the officer violated a clearly established constitutional right must be done on a 
case-by-case basis.

When is such a right considered one “of which a reasonable person would 
have known”? In Groh v. Ramirez, 540 U.S. 551 (2004), the Court held that an 
officer was not entitled to qualified immunity because “it would be clear to a  reasonable

Scott v. Harris (2007)

Faire v. City of Arlington 
(1992)

Groh v. Ramirez (2004)

the safety of others. The Court then weighed 
the need to prevent the harm suspect could have 
inflicted on others as opposed to the harm the 
officer could have inflicted, and did inflict, on 
the suspect. It concluded that the use of deadly 
force was reasonable. It also concluded that 
there was no violation of a “clearly established” 
 constitutional right because lower court decisions 
on this issue varied, and therefore the right was 
not clearly established. This is a case of balanc-
ing public safety against the constitutional right 
of the accused. Under the circumstances of this 
case, public safety prevailed.

Excerpts From the Decision: In determining the 
reasonableness of the manner in which a seizure is 
effected, “[w]e must balance the nature and qual-
ity of the intrusion on the individual’s Fourth 
Amendment interests against the importance of 
the governmental interests alleged to justify the 
intrusion.” United States v. Place, 462 U.S. 696, 
703 (1983). Scott defends his actions by point-
ing to the paramount governmental interest in 
ensuring public safety, and respondent [Harris] 
nowhere suggests this was not the purpose moti-
vating Scott’s behavior. Thus, in judging whether 

Scott’s actions were reasonable, we must consider 
the risk of bodily harm that Scott’s actions posed 
to respondent in light of the threat to the public 
that Scott was trying to eliminate. Although there 
is no obvious way to quantify the risks on either 
side, it is clear from the videotape that respon-
dent posed an actual and imminent threat to the 
lives of any pedestrians who might have been 
present, to other civilian motorists, and to the 
officers involved in the chase. . . . It was respon-
dent, after all, who intentionally placed himself 
and the public in danger by unlawfully engaging 
in the reckless, high-speed flight that ultimately 
produced the choice between two evils that Scott 
confronted. Multiple police cars, with blue lights 
flashing and sirens blaring, had been chasing 
respondent for nearly 10 miles, but he ignored 
their warning to stop. By contrast, those who 
might have been harmed had Scott not taken the 
action he did were entirely innocent. We have 
little difficulty in concluding it was reasonable for 
Scott to take the action that he did.

*This case brief is modified from Rolando V. del Carmen and 
Jeffery T. Walker, Briefs of Leading Cases in Law Enforcement, 7th 
edition (Anderson Publishing/LexisNexis, 2008).
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THE LEADING CASE ON POLICE LIABILITY FOR 

AN UNCONSTITUTIONAL SEARCH WARRANT*

Facts: Groh, an agent of the Bureau of Alcohol, 
Tobacco, and Firearms (ATF), prepared an 
application for a search warrant based on infor-
mation that weapons and explosives were located 
on Ramirez’s farm. The application was sup-
ported by a detailed affidavit listing the items 
to be seized and describing the basis for his 
belief the items were concealed on the property. 
Groh presented these documents, along with 
a warrant form he also completed, to a magis-
trate. The magistrate signed the warrant form. 
Although the application and affidavit described 
the contraband expected to be discovered, the 
warrant form only indicated that the place to be 
searched was Ramirez’s home. The warrant did 
not incorporate any reference to the itemized list 
contained in the application or affidavit. The day 
after the magistrate signed the warrant, officers 
searched Ramirez’s home but found no illegal 
weapons or explosives. Groh left a copy of the 
warrant at the home but did not leave a copy of 
the application. The following day, in response 
to a request from Ramirez’s attorney, Groh faxed 
a copy of the application. No charges were filed 
against Ramirez, but he later filed suit, claim-
ing his Fourth Amendment rights were violated 
by the nonspecific warrant. The District Court 
granted Groh’s motion for dismissal, saying that 
there had been no violation of Ramirez’s rights, 
and that even if there had been such a violation, 
Groh would not be liable because of qualified 
immunity. The Ninth Circuit Court of Appeals 
reversed the District Court’s decision, holding 
that the warrant was not valid because “it did 
not describe with particularity the place to be 
searched and the items to be seized.” The case 
was then appealed to the U.S. Supreme Court.
Issue or Issues: (1) Does a search warrant that 
does not particularly describe the persons or things 
to be seized, but does particularly describe them in 
the application that was filed with the judge, violate 
the Fourth Amendment? Yes. (2) Was the officer 
entitled to qualified immunity? No.

Holding: A search and seizure warrant that 
does not contain a particular description of the 
things to be seized is unconstitutional even if 
the  application for the warrant contains such 
descriptions. An officer is not entitled to quali-
fied immunity (meaning the good faith defense) 
if “it would be clear to a reasonable officer that 
his conduct was unlawful.”
Case Significance: The application for a warrant 
submitted by the officer to the judge in this case 
clearly specified the items to be seized. However, 
the warrant itself did not specify those items, 
neither did the warrant incorporate by refer-
ence the application’s itemized list. The Court 
concluded that the warrant was “plainly invalid.” 
The purpose for the specificity requirement is to 
have “written assurance” that the judge “actually 
found probable cause for a search as broad as the 
affiant requested.” The Court also said that “the 
particularity requirement’s purpose is not limited 
to preventing general searches; it also assures the 
individual whose property is searched and seized 
of the executing officer’s legal authority, his need 
to search, and the limits of his power to do so.”

For purposes of civil liability, the Court held 
that the officer was “not entitled to  qualified 
immunity despite the constitutional  violation 
because it would be clear to a  reasonable  officer 
that his conduct was unlawful in the  situation he 
confronted.” It added, “Given that the particu-
larity requirement is stated in the Constitution’s 
text, no reasonable officer could believe that a 
warrant that did not comply with that require-
ment was valid.” This case illustrates the meaning 
of the phrase “a clearly established constitu-
tional right of which a reasonable person would 
have known.” This phrase is the core of the 
 qualified immunity defense in Section 1983 
cases. Qualified immunity holds that an officer 
is not liable under Section 1983 unless there is 
“a violation of a clearly established constitutional 
right of which a reasonable person would have 
known.” The Court held that “[G]iven that 

Groh v. Ramirez, 

540 U.S. 551 (2004)
C A S E 
BRIEF

continued
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officer that his conduct was unlawful in the situation he confronted.” In Groh, an 
agent of the Bureau of Alcohol, Tobacco, and Firearms (ATF)  prepared an application 
for a search warrant based on information that weapons and explosives were located 
on Ramirez’s farm. The application was supported by a detailed affidavit listing the 
items to be seized and describing the basis for Groh’s belief that the items were con-
cealed on the property. Groh presented these  documents, along with a warrant form 
he also completed, to a magistrate, who then signed the warrant form. The warrant 
itself did not incorporate any reference to the itemized list contained in the applica-
tion or affidavit. The day after the magistrate signed the warrant, officers searched 
Ramirez’s home but found no illegal weapons or explosives. No charges were filed 
against Ramirez, but he nonetheless later filed a lawsuit under Section 1983, claim-
ing that his Fourth Amendment right against unreasonable searches and seizures had 
been violated. The District Court dismissed Ramirez’s claim, but the Ninth Circuit 
Court of Appeals reversed that decision, and the case was then appealed to the U.S. 
Supreme Court.

the  particularity requirement is stated in the 
Constitution’s text, no reasonable officer could 
believe that a warrant that did not comply with 
that requirement was valid.” The implication of 
this decision for any law enforcement officer is 
that he or she must be fully aware of the basic 
constitutional rights of the public and make 
sure they are carefully observed. This applies to 
 violations of any constitutional right and not 
just those under the Fourth Amendment.

Excerpts from the Decision: The warrant was 
plainly invalid. The Fourth Amendment states 
unambiguously that “no Warrants shall issue, 
but upon probable cause, supported by Oath 
or affirmation, and particularly describing the 
place to be searched, and the persons or things 
to be seized” [emphasis added]. The warrant in 
this case complied with the first three of these 
requirements: It was based on probable cause 
and supported by a sworn affidavit, and it des-
cribed particularly the place of the search. On 
the fourth requirement, however, the warrant 
failed altogether. Indeed, petitioner concedes 
that “the warrant . . . was deficient in particular-
ity because it provided no description of the type 
of evidence sought.” . . . 

The fact that the application adequately 
described the “things to be seized” does not save 
the warrant from its facial invalidity. The Fourth 

Amendment by its terms requires particularity 
in the warrant, not in the supporting docu-
ments. (“The Fourth Amendment requires that 
the  warrant particularly describe the things to be 
seized, not the papers presented to the judicial 
officer . . . asked to issue the warrant”). And for 
good reason: “The presence of a search warrant 
serves a high function,” and that high  function 
is not necessarily vindicated when some other 
document, somewhere, says something about 
the objects of the search, but the contents of 
that document are neither known to the  person 
whose home is being searched nor available for 
her inspection. We do not say that the Fourth 
Amendment forbids a warrant from cross-
 referencing other documents. Indeed, most Courts 
of Appeals have held that a court may construe a 
warrant with reference to a supporting application 
or affidavit if the warrant uses appropriate words 
of incorporation, and if the supporting document 
accompanies the warrant. But in this case the 
warrant did not incorporate other documents by 
reference, nor did either the affidavit or the appli-
cation (which had been placed under seal) accom-
pany the warrant. Hence, we need not further 
explore the matter of incorporation.

*This case brief is modified from Rolando V. del Carmen and 
Jeffery T. Walker, Briefs of Leading Cases in Law Enforcement, 6th 
edition (Anderson Publishing/LexisNexis, 2006).
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On appeal, the Court agreed with Ramirez, saying that the warrant was “plainly 
invalid.” The Court then held that for purposes of civil liability, the officer was “not 
entitled to qualified immunity . . . because it would be clear to a reasonable officer 
that his conduct was unlawful in the situation he confronted.” The Court added, 
“Given that the particularity requirement is stated in the Constitution’s text, no 
reasonable officer could believe that a warrant that did not comply with that require-
ment was valid.” (Read the Case Brief to learn more about this case.)

In sum, if it would be clear to a reasonable police officer that his or her conduct 
was unlawful, then the officer cannot claim qualified immunity. Reasonableness, 
however, is ultimately a finding of fact to be decided by a jury or judge if the case 
goes to trial.

The good faith defense has three important implications for police officers and 
agencies. First, officers must know the basic constitutional and federal rights of the 
public they serve. Although officers should be familiar with these rights from college 
courses and police academy training, their knowledge needs constant updating in 
light of new court decisions in criminal procedure and constitutional law. Second, 
police agencies have an obligation to inform their officers constantly of new cases 
that establish constitutional rights. Third, agencies must update their manuals or 
guidelines regularly to reflect cases decided not only by the U.S. Supreme Court but 
also by federal courts in their jurisdiction.

The Probable Cause Defense in Search and Seizure Cases The sec-
ond defense in Section 1983 cases discussed in this chapter is the probable cause 
defense. This means the officer is not liable in cases in which probable cause is 
present. It is a limited type of defense in that it applies only in Fourth Amendment 
cases where probable cause is required for the police to be able to act legally, such 
as in arrests and search and seizure cases. It cannot be used in cases alleging viola-
tions of other constitutional rights, such as the First, Fifth, Sixth, or Fourteenth 
Amendments.

One court has said that, for purposes of a legal defense in Section 1983 cases, 
probable cause simply means “a reasonable good faith belief in the legality of the action 
taken” (Rodriguez v. Jones, 473 F.2d 599 [5th Cir. 1973]). That expectation is lower 
than for the Fourth Amendment concept of probable cause, which is defined as “more 
than bare suspicion; it exists when the facts and circumstances within the officers’ 
knowledge and of which they had reasonably trustworthy information are sufficient in 
themselves to warrant a man of reasonable caution in the belief that an offense has been 
or is being committed” (Brinegar v. United States, 338 U.S. 160 [1949]). For example, 
suppose Officer X makes an arrest that is later determined to be without  probable 
cause. According to Rodriguez, Officer X may be exempt from liability if he or she rea-
sonably and in good faith believed at the time of the arrest that it was legal.

CIVIL  L IABIL ITY UNDER STATE TORT LAW

A second type of civil liability is liability under state tort law. Tort is defined as a civil 
wrong in which the action of one person causes injury to the person or property of 
another, in violation of a legal duty imposed by law. Tort law is oftentimes a product 
of judicial decisions over the years. It is not as precise or clear as criminal law, which 

Rodriguez v. Jones (5th 
Cir. 1973)

Brinegar v. United States, 
(1949)
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is neatly laid out in a state’s penal code and usually leaves no room for vagueness. 
State tort actions are the second most common form of lawsuit against police (Section 
1983 cases are the most common). But more plaintiffs may be using the “state tort 
route” in the future if the Court continues to limit the use of Section 1983 cases as a 
remedy for violations of rights.

TYPES OF STATE TORT CASES

There are two types of state tort cases:

Intentional tort ■

Negligence tort ■

Intentional Tort An intentional tort occurs when there is an intention on the 
part of the officer to bring some physical harm or mental coercion upon another 
person. Intent is mental and thus difficult to establish. However, courts and juries 
generally are allowed to infer the existence of intent from the facts of the case. For 
example, suppose an officer takes a person to the police station in handcuffs for 
questioning. When charged with false arrest, the officer denies that he intended to 
place the person under arrest. The judge or jury probably will decide that intent to 
arrest was, in fact, present because the person was handcuffed and obviously not 
free to leave.

Next, we discuss five of the more common kinds of intentional tort that are 
brought against police officers:

False arrest and false imprisonment ■

Assault and battery ■

Excessive use of nondeadly force ■

Excessive use of deadly force ■

Wrongful death ■

False arrest and false imprisonment In a tort case for false arrest, the plaintiff 
alleges that the officer has made an illegal arrest. A claim of false arrest also arises if 
the officer arrests the wrong person named in the warrant. An officer who makes a 
warrantless arrest bears the burden of proving that the arrest was, in fact, based on 
probable cause and that an arrest warrant was not necessary because the arrest came 
under one of the exceptions to the warrant rule. If the arrest is made with a warrant, 
the presumption is that probable cause exists, unless the officer obtained the warrant 
with malice, knowing that there was no probable cause (Malley v. Briggs, 475 U.S. 
335 [1986]). An arrest with a warrant is therefore unlikely to result in civil liability 
for false arrest unless the officer serves a warrant that he or she knows to be illegal or 
unconstitutional. For example, if Officer M serves an unsigned warrant or one that 
is issued for the wrong person, M will be liable for false arrest despite the issuance of 
a warrant.

False arrest is a different tort from false imprisonment, but in police tort cases 
the two are virtually identical. This is because arrest necessarily means confine-
ment, which is in itself an element of imprisonment. In both cases, the individual 
is restrained or deprived of freedom without legal justification. The cases do differ, 

Malley v. Briggs (1986)
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however, in that a false arrest leads to false imprisonment, but false imprisonment is 
not necessarily the result of a false arrest. For example, a suspect may be arrested with 
probable cause (a valid arrest) but may be illegally detained in jail for several days 
without the filing of charges (false imprisonment). If an officer makes an arrest based 
on probable cause but later finds out that the person is innocent, continuing to hold 
the person constitutes false imprisonment even though the arrest was valid.

Assault and battery Although sometimes used as one term, assault and battery 
represent two separate acts. Assault is the intentional causing of an apprehension 
of harmful or offensive conduct; it is the attempt or threat (accompanied by the 
 ability) to inflict bodily harm on another person. An assault is committed if the 
officer causes another person to think that he or she will be subjected to harmful 
or offensive contact. Battery is the intentional infliction of harmful or offensive 
bodily contact. Given this broad definition, the potential for battery exists every 
time an officer uses force on a suspect or arrestee. The main difference between 
assault and battery is that assault is generally menacing conduct that results in a 
person’s fear of  imminently receiving battery, whereas battery involves unlawful, 
unwarranted, or hostile  touching—however slight. In some jurisdictions, assault is 
attempted battery.

Excessive use of nondeadly force Any discussion of the use of force by police 
must be separated into use of nondeadly force and use of deadly force. Lumping the two 
together confuses the issue because different rules govern them. Excessive use of force, 
nondeadly or deadly, leads to liability under state tort law and also under Section 
1983. The police are often charged with “brutality” or use of “excessive force.” The 
general rule is that nondeadly force may be used by police in various situations as long 
as such force is reasonable.

Reasonable force is force that a prudent and cautious person would use if 
exposed to similar circumstances; it is limited to the amount of force necessary to 
achieve legitimate results.

For the purpose of day-to-day policing, it is best to think of nondeadly force 
as either reasonable or punitive, rather than as reasonable or unreasonable. This is 
because it is often hard for an officer to distinguish between what is reasonable force 
and what is unreasonable force, particularly when making split-second decisions when 
emotions are running high and personal safety (the officer’s and other people’s) is at 
risk. In contrast, an officer is more likely to know when he or she is using punitive 
force, which is force that is meant to punish rather than merely bring the situation 
under control. In police work, the use of reasonable force is always legal, whereas the 
use of punitive force is always illegal and exposes the officer, his or her supervisors, 
and the city to lawsuits.

Excessive use of deadly force Deadly force is defined as force that, when used, 
would lead a reasonable officer objectively to conclude that it poses a high risk of 
death or serious injury to its target. The general rules for the use of deadly force may 
be summarized as follows: In misdemeanor cases, the safest practice is for officers to 
refrain from using deadly force except for self-defense or the defense of the life of 
a third person. The use of deadly force in misdemeanor cases to prevent an escape 
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raises questions of disproportionality, because the designation of the offense as a 
 misdemeanor denotes that the state does not consider it serious. Therefore, using 
deadly force to prevent the escape of a misdemeanant may constitute a disproportion-
ate punishment.

In felony cases, the safest rule is to use deadly force only when the life of the offi-
cer or another person is in danger and the use of such force is immediately necessary to 
preserve that life. The use of deadly force is usually governed by specific departmental 
rules that must be followed strictly. If there are no departmental rules, state law must 
be followed. Author Isidore Silver summarizes the current case law on the use of 
deadly force to prevent the commission of a felony as follows: “There is no  dispute 
that such force may be used to prevent the commission of a felony which threatens 
the life or safety of a human being, including the burglary of a dwelling house. . . . As 
to felonies which involve no such danger, the tendency in the  modern cases is to say 
that the use of deadly force is unreasonable in proportion to the offense.”9

Wrongful death The question of wrongful death arises whenever death occurs 
as a result of an officer’s action or inaction. An officer has a duty to use not merely 
ordinary care but a high degree of care in handling a weapon, or else he or she can 
become liable for wrongful death. Sometimes an officer is held liable because of 
 failure to follow good police procedure. In one case, a police officer was held liable for 
$202,295.80 in a wrongful death action for shooting and killing a man suspected of 
buying marijuana, even though the officer thought he was shooting in self-defense. The 
judge concluded that the officer’s fault in not following sound police procedure not 
only placed the officer in a position of greater danger but also imperiled the deceased 
suspect by creating a situation in which a fatal error was more likely (Young v. City of 
Killeen, 775 F.2d 1349 [5th Cir. 1985]).

In summary, the above instances of intentional tort occur when the officer 
intends to inflict some physical harm or mental coercion on another person.

Negligence Tort The second category of state tort is negligence tort. Unlike 
intentional tort, negligence tort does not involve any intent on the part of the 
officer. Instead, it is defined as the breach of a common law or statutory duty to 
act reasonably toward those who may foreseeably be harmed by one’s conduct. 
This definition may be modified or superseded by specific state law providing for 
a different type of conduct, usually making it more restrictive than this definition. 
Negligence tort applies in many aspects of police work, five of which we will briefly 
discuss here:

Liability for failing to protect a member of the public ■

Liability for negligent use by police of motor vehicles ■

Liability for injury caused by a fleeing motorist-suspect ■

Liability for failure to respond to a call ■

Liability for failure to arrest drunk drivers ■

Liability for failing to protect a member of the public The general rule is 
that there is no police liability for failing to protect a member of the public. This 
is because of the public duty doctrine, which holds that government functions are 

Young v. City of Killeen 
(5th Cir. 1985)
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owed to the general public but not to specific individuals. Therefore, police officers who 
fail to prevent crime while acting within the scope of their official capacity are not liable 
to specific individuals for injury or harm that may have been caused by a third party. 
For example, the police would not be liable if X was sexually assaulted, Y was murdered, 
Z was robbed, or McDonald’s was burglarized. Without the protection of the public 
duty doctrine, nobody would ever want to be a police officer because of possible civil 
liability every time a crime is committed under the claim of failure to protect.

Special relationship is the one major and important exception to the public 
duty doctrine. Special relationship means that if a duty is owed to a particular person 
rather than to the general public, then a police officer or agency that breaches that 
duty can be held liable for damages. Special relationship has many meanings, depend-
ing on state law, court decisions, and agency regulations. Liability might be imposed 
in the instances noted next based on the special relationship exception to the public 
duty doctrine. What these situations have in common is that the duty of the police 
has shifted from protecting the public in general to protecting a particular person, so 
a special relationship has been established.

1. When the police deprive an individual of liberty by taking him or her 
into custody. For example, in a Florida case, a person was arrested for 
possession of a lottery ticket. He was handcuffed by the police but then 
was stabbed by another person. The court ruled that once the suspect 
was handcuffed and taken into custody, a special relationship was 
created in which the city was responsible for his safety, just as though 
he had been incarcerated in the city jail. In this case, however, the court 
did not find the officers liable, because there was no negligence in their 
handling of the suspect. They were just as surprised as the arrestee 
when a woman ran up and stabbed him (Sanders v. City of Belle Glade, 
510 So.2d 962 [Fla. App. 1987]).

2. When the police assume an obligation that goes beyond police duty to 
protect the general public. For example, a certain Schuster provided 
New York City police officers with information that led to the arrest 
of a fugitive. The incident received considerable media attention, 
exposing Schuster as the individual who had assisted in the fugitive’s 

Sanders v. City of Belle 
Glade (Fla. App. 1987)

Text not available due to copyright restrictions
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capture. When Schuster received life-threatening phone calls, he 
notified the police. Several weeks later, Schuster was shot and killed. 
Schuster’s family brought suit, alleging that the city police had failed 
to provide him with adequate protection and that New York City 
thereby had breached a special duty owed to individuals who provide 
the police with information about a crime. A New York court agreed, 
saying that “in our view the public (acting in this instance through the 
City of New York) owes a special duty to use reasonable care for the 
protection of persons who have collaborated with them in the arrest or 
prosecution of criminals” (Schuster v. City of New York, 154 N.E. 2d 
534 [N.Y. 1958]).

3. When protection is required by law. Some states enact laws expressly 
protecting special groups or individuals. In other states, judicial 
decisions regard certain laws as protecting special groups or individuals 
even though they are not specifically protected by law. For example, in 
a case in Massachusetts, the police were found liable for failing to arrest 
a drunk driver who subsequently caused injury to the plaintiff. A special 
relationship was considered to have been created by the legislature in a 
state statute that prohibited drunk driving (Irwin v. Town of Ware, 467 
N.E. 2d 1292 [Mass. 1984]).

Schuster v. City of New 
York (N.Y. 1958)

Irwin v. Town of Ware 
(Mass. 1984)

A 2008 issue of the Houston Chronicle had this 
headline: “Lawyer seeks $4.4 million for legal 
work.” The article goes on to say that a Houston 
lawyer “who won a $1.7 million civil rights settle-
ment for two brothers who took photos of a 
2002 drug raid, has asked a federal judge for $4.4 
million in attorney’s fees.” Harris County com-
missioners (in Houston, Texas) had earlier agreed 
unanimously in an emergency meeting to pay 
$1.7 million to settle the case. In their lawsuit, the 
brothers had asked for $5 million in damages.

The settlement came “after nine days of testi-
mony that focused on the Ibarras’ arrests at their 
mother’s Houston home.” In their lawsuit, the 
Ibarra brothers maintained that “sheriff ’s depu-
ties stormed their home without probable cause, 
destroyed film in their camera and arrested them 
after one of the brothers took pictures of a drug 
raid in progress at a neighbor’s home.” Lawyers 
for the officers said, “[T]he officers did not want 
their faces exposed because some of them worked 

in an undercover capacity and feared the pictures 
might threaten their safety.” Interviewed later, two 
jurors suggested that they would have awarded the 
Ibarra brothers more than the amount for which 
the case was settled.

In addition to the $1.7 million payment to 
the plaintiffs, the county must pay “all attorney’s 
fees, court costs and expenses incurred by both 
sides in the case.” The lawyer for the plaintiffs 
asked the court to “double the $2.2 million in 
standard fees under a multiplier that accounts for 
a case’s complexity and riskiness,” saying that he 
“personally invested $130,000 because his clients 
were poor.” He claimed that Harris County agreed 
to the award “to avoid the possibility of a historic 
multimillion-dollar verdict,” adding that the $4 
million in attorney’s fees “would deter the county 
from fighting other legitimate civil rights claims.”

SOURCES Houston Chronicle, March 4, 2008, p. 1, and Houston 
Chronicle, March 19, 2008, p. B4.

CIVIL LAWSUITS AGAINST THE POLICE CAN BE EXPENSIVE: 
AN ILLUSTRATIVE CASE
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4. When protection is ordered by the court. This situation is illustrated 
in Sorichetti v. City of New York, 482 N.E. 2d 70 (1985), a much-
publicized case. The New York Court of Appeals upheld a judgment 
for $2 million against the New York police for failure to protect a child 
who was under an order of protection issued by the court. The mother 
had obtained the order curtailing her husband’s access to their child 
because of his violent tendencies. One weekend, the mother agreed to 
permit the husband to keep the child if he met her at the police station. 
At the station, the husband yelled to the wife that he was going to kill 
her and then pointed to the daughter and said, “You better do the sign 
of the cross before this weekend is up.” The wife immediately asked the 
police to arrest her husband; the police replied that there was nothing 
they could do. The wife went to the police the next day and again 
demanded that they return her daughter and arrest her husband, but the 
police denied her request. That same weekend, the child was attacked 
by the father and suffered severe wounds. The appellate court upheld 
the huge damages award, saying that the court-issued protective order 
created a special relationship that required the police to take extra steps 
to protect the daughter from harm from a known source.

It is important to note, however, that Sorichetti was a state tort case 
filed in New York state court. If the same case were filed today under 
Section 1983 (in federal court and under federal law), the results would 
likely have been different because in 2005, the U.S. Supreme Court 
held that the wrongful failure by the police to arrest a husband who 
violated a domestic relations court restraining order does not amount to 
a violation of a constitutional due process right under the Fourteenth 
Amendment and therefore does not result in civil liability under federal 
law, Section 1983 (Town of Castle Rock v. Gonzales, 545 U.S. 748 
[2005], which was discussed earlier under Section 1983). The special 
relationship doctrine does not apply in Section 1983 cases.

5. In some domestic abuse cases. The rule is that the police do not have any 
liability in domestic abuse situations, because the duty to protect an 
abused spouse comes under the public duty doctrine. In some instances, 
however, a special relationship has been established, so failure to protect 
would lead to liability. In a 2003 case, a woman in Tennessee “claimed 
that the county and sheriff ’s deputies failed to adequately protect 
her against her estranged husband, who allegedly set fire to her home 
while divorce proceedings were pending.” The claim was based on the 
allegation that the deputies failed to arrest the husband for violating a 
protection order and therefore left him free to commit the arson. She 
was awarded $30,000 in damages against the county and $130,000 in 
damages against the two deputy sheriffs. Violation of the protection 
order created the special relationship that led to liability.

Other Sources of Police Civil Liability under State Tort Law The situ-
ations described above are examples of possible police liability based on the special 
relationship doctrine. In addition to special relationship, there are other sources of 
civil liability based on state tort laws. Some of these are discussed next:

Sorichetti v. City of New 
York (1985)
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Negligent use of police vehicles ■

Injury caused by a fleeing motorist-suspect ■

Failure to respond to calls ■

Failure to arrest a drunk driver ■

Negligent use of police vehicles As in other state tort negligence cases, the 
general rule is that there is no liability for police use of motor vehicles. If liability is 
imposed at all, it is usually based on police conduct that “shocks the conscience of 
the court” rather than on a lower standard. Liability under state law may also arise if 
there are violations of state law or departmental policy. Police departments have rules 
that officers must follow during vehicular chases. Failure to abide by departmental 
policy might establish a level of negligence that can lead to liability in a state tort 
action for the officer.

Injury caused by a fleeing motorist-suspect Some cases have been filed by 
third parties against police officers and departments, seeking damages for injuries 
caused by a fleeing motorist-suspect who, in the course of the pursuit, hits and 
injures a pedestrian. Most states hold that the police are not liable for injuries or 
harm caused by a fleeing violator, because the proximate cause of the injury was 
not the conduct of the police in making the chase but the negligent behavior of the 
fleeing violator.

Failure to respond to calls Numerous cases have been filed against the police 
based on alleged negligent failure to respond to calls for police help, including 
911 calls. Most police departments encourage the public to call 911 in cases of 
 emergency, and some have assured the public that such calls will be given priority 
and responded to promptly—even stating the number of minutes it will take the 
police to respond. The general rule, based on court decisions, is that the police 
cannot be held liable for either slow or improper response to calls for police help, 
including 911 calls, except when a special relationship exists between the police and 
the caller. It is not a good policy for police departments to ensure the public that 
they will respond within, say, 5, 10, or 15 minutes after receiving a 911 call. Such a 
policy exposes the department to liability in the event that the police are unable to 
live up to that promise.

Failure to arrest a drunk driver Most states hold that police officers are not 
liable for injuries inflicted on the public by drunk drivers whom the police fail to 
arrest. Illustrative of this rule is a Maryland Court of Appeals decision (Ashburn 
v. Ann Arundel County, 510 A.2d 1078 [Md. 1986]). In that case, a police officer 
found a certain Millham, intoxicated, sitting behind the wheel of a pickup truck in 
the parking lot of a 7-Eleven store. The officer told Millham to pull his truck to 
the side of the lot and to refrain from driving that evening, but he did not make an 
arrest. As soon as the officer left, Millham drove off and soon collided with the plain-
tiff, a pedestrian. After losing his left leg and suffering other injuries, the  plaintiff 
brought suit.

Ashburn v. Ann Arundel 
County (1986)
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On appeal, the Maryland Court of Appeals held that:

The officer was not in a special relationship with pedestrians and therefore did not  ■

have a duty to prevent a driver from injuring pedestrians.
The law that requires officers to detain and investigate a driver does not impose  ■

any duty on the police to prevent drivers from injuring pedestrians.

Special relationship may be created, however, after which liability ensues, if an arrest 
is mandated by law and the officer fails to arrest the drunk driver.

OFFICIAL IMMUNITY

A number of defenses are available in state tort cases, but the one most often used 
in state tort litigation is official immunity. Some states call it qualified immunity or 
partial immunity. Its meaning varies slightly from state to state. Despite variations, 
common elements of the official immunity defense can be identified. One state court 
says that government employees are entitled to official immunity from lawsuits if the 
act involves the performance of their “discretionary duties, in good faith, as long as 
they are acting within the scope of their authority” (City of Lancaster v. Chambers, 
883 S.W. 2d 650 [Tex. 1994]). This definition requires that, for the official immunity 
defense to succeed, three elements must be proved by the officer in court:

The act performed was a discretionary act ■

The officer acted in good faith ■

The officer acted within the scope of authority ■

Discretionary Act A discretionary act is one that involves personal deliberation, 
decision, and judgment. The opposite of a discretionary act is a mandatory act. For 
example, the decision to arrest a suspect for a minor offense usually is left to the 
discretion of the officer; hence, it is discretionary. But using only lawful force when 
making an arrest is mandatory in that the police are required by the Constitution 
to respect the rights of arrested suspects. Also mandatory is obeying the law or fol-
lowing departmental policy.

The Officer Acted in Good Faith In state tort cases, good faith means that 
the officer “acted in the honest belief that the action taken or the decision was appro-
priate under the circumstances.” For example, making an arrest without a warrant on 
the reasonable belief that the suspect would otherwise flee would be acting in good 
faith. On the other hand, making a warrantless arrest without probable cause is not 
acting in good faith, because every officer knows that a valid warrantless arrest can 
be made only if there is probable cause.

The Officer Acted within the Scope of Authority Acting within the 
scope of authority means that the officer is discharging the duties generally assigned 
(City of Lancaster v. Chambers, 883 S.W. 2d 650 [Tex. 1994]). For example, an offi-
cer serving a search warrant or making an arrest by virtue of a warrant is acting within 
the scope of authority. The same is true of an officer who makes an arrest based 
on probable cause or who uses reasonable force in making an arrest. In  contrast, an 

City of Lancaster v. 
Chambers (Tex. 1994)
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officer who beats up a suspect or who makes a vehicle stop without any justification 
is clearly acting outside the scope of authority.

FEDERAL SECTION 1983 AND STATE TORT CASES COMPARED

The above discussion on federal (Section 1983) and state tort cases can be confus-
ing, particularly because the same act by a police officer can lead to liability under 
both laws. It is important to remember that a single act by the police can violate both 
laws, and therefore cases may be filed under both laws. There is no double jeopardy 
because both are civil cases where double jeopardy does not apply. Even if both cases 
were criminal, double jeopardy would not apply anyway because the cases would 
come under different criminal jurisdictions, state and federal. The chart below is 
presented to help dispel the confusion and summarize the differences between federal 
and state civil liability laws:

Differences between Federal and State Tort Cases

Federal (Section 1983) Cases State Tort Cases

Based on federal law. Based on state law.
Law passed in 1871. Tort law developed in court cases.
Usually filed in federal court. Usually filed in state court.
Only public officials can be sued. Public officials and private persons can 

be sued.
Basis for liability is violation of a 
constitutional right or a right given 
by federal law.

Basis for liability is injury to a person or 
the property of another in violation of a 
duty imposed by state law.

Good faith defense means the officer 
did not violate a clearly established 
constitutional or federal right which 
a reasonable person should have 
known.

Good faith defense usually means the 
officer acted in the honest belief that the 
action taken was appropriate under the 
circumstances.

Liability for negligence is based on 
deliberate indifference or conduct 
that shocks the conscience.

Liability for negligence is based on state 
law or court definition of negligence.

WHEN THE POL ICE ARE SUED

What happens when police officers and the city are sued? If they lose, who pays? This 
section examines these questions as we study what happens when the police officer, 
supervisor, and city or county are defendants.

THE POLICE OFFICER AS DEFENDANT

The officer is an obvious liability target because he or she allegedly committed the 
violation. The rule is that if what happened can be blamed on the officer alone and 
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on nobody else, the officer alone is liable. For example, suppose an officer, despite 
excellent training, brutalizes a suspect. If what happened is solely the fault of the 
officer, then the officer alone is liable. If sued, an officer has two immediate concerns: 
(1) Who will be his or her lawyer? and (2) If the jury finds liability, who will pay the 
damages?

Who Will Be the Officer’s Lawyer? Most state agencies, by law or official 
policy, provide representation to state law enforcement officers in civil actions. Such 
representation is usually undertaken by the state attorney general. The situation is 
different in local law enforcement agencies, where representation usually is decided 
on a case-by-case basis. This means that the local agency is under no obligation to 
provide a lawyer if an officer is sued, although most agencies will provide some form 
of representation unless what the officer did constitutes gross abuse of authority. If 
the agency provides a lawyer, it will probably be the district attorney, the county 
attorney, or another lawyer who works with the government in some capacity. In 
some cases, the officer is allowed to choose a lawyer, whose fees are then paid by 
the agency. This is ideal for the officer but unpopular with agencies because of the 
high cost. It is cheaper to use somebody already employed by the municipality (such 
as a county attorney or a district attorney) to represent an officer than to hire an 
outside lawyer.

Who Will Pay If the Officer Is Held Liable? A majority of states provide 
direct payment or reimbursement of any damages paid by its state employees. The 
amount states will pay for state employee liability varies considerably; some states 
set no limit, but most states do. If the court awards the plaintiff an amount larger 
than the maximum allowed by the agency, the state employee pays the difference. 
Although most state agencies provide some form of indemnification (meaning 
compensation for incurred hurt, loss, or damage), it does not follow that the agency 
will automatically indemnify every time liability is imposed. Most state agencies will 
pay if the officer acted within the scope of employment, but the agency will not 
indemnify if the officer’s act was gross, blatant, or outrageously violative of individual 
rights or agency regulations, as determined by the court.

The truth is, police brutality has been with us 
forever. So has corruption. The two feed on each 
other. We don’t recruit from the Planet Perfect. 
We recruit from society. But things are vastly better 
than they were. . . . Police departments must map 
brutality and corruption complaints the same way 
we mapped murders and shootings. Then com-
manders must be held accountable to prevent their 

recurrence. Stings of every kind must be run for 
theft, brutality and discourtesy. Once caught, seri-
ous offenders should be interrogated like any crimi-
nal so we can make more cases on other bad cops.

SOURCE Jack Maple [former New York Police Department Deputy 
Commissioner], “Police Must Be Held Accountable,” Newsweek, 
June 21, 1999, p. 67.

CAN POLICE BRUTALITY AND CORRUPTION BE AVOIDED?H I G H
L I G H T
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In the United States, however, police officers are not employees of the state, and 
so the above rules do not apply. Police officers are employees of the local government, 
be that a city, county, or municipality. The practices among local agencies vary from 
full payment or reimbursement for civil liability to no payment or reimbursement 
whatsoever. In some cases, legal representation and indemnification are provided for 
by policy; in other cases, there is no official policy at all, and so decisions are made 
by local policy makers on a case-by-case basis, depending on the merit of the case. 
Whatever may be the policy or practice on indemnification, many state and local 
agencies will not pay for punitive damages (as opposed to token or actual damages) 
imposed on a public employee, because the imposition of punitive (punishment-
related) damages usually indicates that the employee acted outside the scope and 
course of employment and that the employee, not the agency, is being punished by 
the imposition of civil damages.

THE SUPERVISOR AS DEFENDANT

The term police supervisors includes anybody who supervises somebody in the hierar-
chy of that organization. It therefore includes police sergeants, lieutenants, captains, 
majors, sheriffs, and police chiefs. Supervisors can be held liable in three ways:

Personal involvement. ■  If the supervisor personally participated in the act.
Vicarious liability. ■  If the supervisor was not personally involved, but what hap-
pened can be linked to his or her negligence.
Direct liability. ■  If the supervisor violated the rights of the officers given by the 
constitution, laws, agency policy, or contract.

Personal Involvement A police supervisor may be held liable if he or she 
 participated in the act, ratified the act, directed the act, or was present at the time the 
act was committed and could have stopped it but did not. In these cases, the supervi-
sor was personally involved in the act. Examples:

Participated in the act. ■  A police chief takes part in the beating of a suspect.
Ratified the act. ■  A sheriff learns about the beating of a detainee after the fact but 
approves of the beating.
Directed the act. ■  A captain tells a subordinate to arrest a suspect even without 
probable cause.
Was present when the act was committed. ■  A sergeant is in the interrogation room 
when a suspect is beaten by other officers but does nothing to stop the beating.

Vicarious Liability Vicarious means experienced through another; vicarious liability 
is indirect liability. In these cases, the supervisor did not have a direct hand in or intent 
to violate the right of the plaintiff, but through the negligence of the supervisor, the 
violative act took place. A supervisor is liable if the illegal act by a subordinate comes 
under any of the following seven categories of a supervisor’s negligence:

1. Negligent failure to train
2. Negligent failure to direct
3. Negligent failure to supervise
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4. Negligent hiring
5. Negligent failure to discipline
6. Negligent assignment
7. Negligent entrustment

The level of negligence needed for supervisory liability in state tort cases varies 
from state to state. Most states, however, use deliberate indifference as the standard 
for negligence by supervisors. The Court has also ruled that in cases based on fed-
eral law (Section 1983), supervisory liability based on failure to train is based on 
“deliberate indifference” (City of Canton v. Harris, 489 U.S. 378 [1989]). There 
is no generally accepted definition of what deliberate indifference means. It is, 
however, a higher form of negligence than “mere indifference,” but it is lower than 
“conduct that shocks the conscience.” On a scale of 1 to 10 (1 being the slightest 
form of negligence), deliberate indifference is a 7 or 8. Conduct that shocks the 
conscience is a 10.

The old defense by supervisors that “I did not know what my subordinate did, 
and therefore I should not be held liable” no longer works. Courts no longer use the 
standard of actual knowledge for supervisor liability; instead, they use the standard of 
“the supervisor should have known.” This requires supervisors to know what goes on 
in their departments and not simply tell subordinates: “Go ahead, do what you want 
to do, but don’t tell me about it.”

Direct Liability Police officers have rights supervisors must respect. These 
rights come from various sources: the Constitution, federal law, state law, court 
decisions, agency policies, and collective bargaining agreements. Liability arises 
if the supervisor violates any of these rights. For example, a police chief is liable 
if he or she violates a police officer’s freedom of religion or fails to provide due 
process in dismissals. Similarly, a sheriff is liable if he or she discriminates against 
women in the agency or sexually harasses a subordinate—both of which are viola-
tions of the Civil Rights Act of 1964. This area of law is complex and way beyond 
the scope of this chapter. It is mentioned here only to present the total super-
visory liability picture. Violating the rights of subordinates is a frequent source 

City of Canton v. Harris 
(1989)

We believe it is clear that one who is given the 
badge of authority of a police officer may not 
ignore the duty imposed by his office and fail 
to stop other officers who summarily punish a 
third person in his presence or otherwise within 
his knowledge. That responsibility obviously 
obtains when the nonfeasor is a supervisory 
officer to whose direction misfeasor officers are 
 committed. So, too, the same responsibility 

must exist as to nonsupervisory officers who are 
present at the scene of such summary punish-
ments, for to hold otherwise would be to insulate 
 nonsupervisory officers from liability for reason-
ably  foreseeable consequences of the neglect of 
their duty to enforce the law and preserve the 
peace.

SOURCE Byrd v. Brishke, 466 F.2d 6 (7th Cir. 1972).

RESPONSIBILITY TO STOP OTHER OFFICERS WHO INFLICT 
PUNISHMENT

H I G H
L I G H T
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of  lawsuits in law enforcement and has resulted in an increasing number of civil 
liability awards against supervisors. It is a topic with which supervisors must be 
thoroughly familiar.

THE CITY OR COUNTY AS DEFENDANT

The inclusion of the city or county as defendant is rooted in the deep pockets 
 theory, which means that, whereas officers and supervisors may have limited financial 
resources to pay the plaintiff, police agencies have a broader financial base. States and 
state agencies generally cannot be sued and held liable under Section 1983, because 
they enjoy sovereign immunity under the Eleventh Amendment to the Constitution. 
This does not mean, however, that state officials are immune to liability. Sovereign 
immunity extends only to the state itself and its agencies; state officials may be sued 
and held liable just like local officials. Although states are generally immune from 
liability in Section 1983 cases, the same is not true in state courts. Many states have 
waived their sovereign immunity by law or court decisions. In these states, a liability 
lawsuit may be brought against the state itself.

The rule is different in cases involving cities and counties because these are local 
governments. The Court held that a municipality can be held liable if an unconsti-
tutional action taken by an employee is caused by a municipal policy or custom 
(Monell v. Department of Social Services, 436 U.S. 658 [1978]).

In Webster v. City of Houston, 735 F.2d 838 (5th Cir. 1984), the U.S. Court of 
Appeals for the Fifth Circuit defined “policy or custom” as follows:

1. Policy. A policy statement, ordinance, regulation, or decision that is 
adopted officially and promulgated by the municipality’s lawmaking 
officers or by an official to whom the lawmakers have delegated policy-
making authority. For example, liability arises if a police department has 
a policy that discriminates against women when hiring.

2. Custom. This is a persistent widespread practice of city officials or employees 
that, although not authorized by officially adopted and promulgated 
policy, is so common and well settled as to constitute a custom that fairly 
represents municipal policy. For example, liability ensues if the department 
does not have an official policy allowing racial profiling, but nonetheless 
knows it is persistent and does nothing to stop it.

The distinction is that a policy is usually written, whereas a custom is unwritten.

OTHER CONSEQUENCES OF POLICE MISCONDUCT

The discussion in this chapter focuses primarily on the civil liabilities of the police. 
There are other sanctions, however, for improper police conduct. Four sanctions are 
discussed briefly in this section. These are:

Criminal prosecution of police officers ■

Exclusion of evidence illegally obtained ■

Administrative punishment for violations of department rules ■

Loss of law enforcement license ■

Monell v. Department of 
Social Services (1978)

Webster v. City of 
Houston (5th Cir. 1984)
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PROSECUTION UNDER FEDERAL AND STATE LAWS

Police officers are subject to criminal liabilities, which may be classified as follows:

Can the police retaliate by suing those who sue 
them? The answer is yes, and some departments 
have, in fact, struck back. The Fifth Circuit Court 
of Appeals has held that a city can criminally pros-
ecute individuals for knowingly filing false com-
plaints against the police (Gates v. City of Dallas, 
729 F.2d 343 [5th Cir. 1984]). New York City has 
adopted a policy of countersuing individuals who 
have brought civil suits accusing police officers of 
brutality, asserting that it was the complainant who 
attacked the police. Nonetheless, the number of 
civil cases actually brought by the police against 
members of the public remains comparatively small.

The reality is that, although police officers 
may file tort lawsuits against arrestees or suspects, 
there are disincentives to doing so. For example, 
the officer will have to hire his or her own lawyer, 
a financial outlay that the officer is unlikely to 

recover from the defendant. Even if the officer 
wins the case, most of those who have  encounters 
with the police are too poor to pay damages 
 anyway. Thus, officers may prefer to get back at 
the suspect in a criminal case. States have c riminal 
laws penalizing such offenses as assaulting a peace 
officer, resisting arrest or a search, hindering 
apprehension or prosecution, refusing to obey a 
police order, and committing aggravated assault. 
These offenses can be added to the original 
criminal charges filed against the person, thereby 
increasing the total penalty that may be imposed. 
Some officers also feel that the antagonistic 
 treatment they sometimes get from the  public is 
simply part of police work, to be accepted  without 
retaliation. In sum, there are alternatives to suing 
plaintiffs civilly that police might find more 
 effective and convenient.

CAN THE POLICE SUE BACK?H I G H
L I G H T

Under Federal Law Under State Law

1.  Title 18 of U.S. Code, 
Section 242—Criminal 
Liability for Deprivation 
of Civil Rights

1.  State penal code provisions specifically aimed 
at public officers for crimes such as:

 a. Official oppression
 b. Official misconduct
 c. Violation of the civil rights of prisoners

2.  Title 18 of U.S. Code, 
Section 241—Criminal 
Liability for Conspiracy 
to Deprive a Person of 
Rights

2.  Regular penal code provisions punishing such 
criminal acts as assault, battery, false arrest, 
serious bodily injury, and homicide

3.  Title 18 of U.S. Code, 
Section 245—Violations 
of Federally Protected 
Activities



470  CHAPTER 14  

In serious violations, criminal prosecution of police officers is always an option. 
As discussed earlier, officers can be prosecuted in both federal and state courts for the 
same act. Because they are not the same jurisdiction, the prohibition against double 
jeopardy does not apply. Why do plaintiffs prefer to file civil cases instead of filing 
criminal cases so the officer can be prosecuted in criminal court? The answer probably 
lies in three realities: money, easier access to court, and higher chances of winning or 
getting a conviction.

EXCLUSION OF ILLEGALLY OBTAINED EVIDENCE

This topic is discussed extensively in Chapter 4, “The Exclusionary Rule.” The 
exclusionary rule provides that any evidence obtained by the police in violation of 
the Fourth Amendment guarantee against unreasonable searches and seizures is not 
admissible in a criminal prosecution to prove guilt. The main purpose of the exclu-
sionary rule is to deter police misconduct, the assumption being that there will be a 
strong disincentive for the police to misbehave if the evidence obtained thereby is not 
admitted. The underlying philosophy of the exclusionary rule is that, in a democratic 
society, it is better for nine guilty persons to go free than for one innocent person to 
be convicted.

Whether or not the exclusionary rule is an effective deterrent to police  misconduct 
is debatable. There are studies to support both sides of the debate. The controversy, 
however, is no longer significant because the exclusionary rule is here to stay. What 
the courts have done over the years is to refine it to determine when it does or does 
not apply.

The consequences of obtaining excludible evidence through improper con-
duct are not well defined. Although the evidence itself is excluded, the officer is 
 usually left unpunished except in cases involving gross civil rights violations or in 
 high-profile cases, where civil liabilities or criminal prosecutions might follow. The 
benefit of the doubt is usually resolved in favor of the police, perhaps with good 
reason. In some cases, the police do not know that what they are doing is wrong 
unless it is later declared illegal by a trial court. This may sometimes be a product of 
poor officer training, and therefore the fault is systemic rather than personal. There 
are proposals to admit the evidence during trial but criminally punish the officer 
who obtained the evidence illegally. This, however, is  unrealistic. For  example, 
what jury would convict an officer in a subsequent criminal case for improper 
seizure of evidence in a major drug trial that resulted in the conviction of the 
accused?

ADMINISTRATIVE INVESTIGATIONS AND PUNISHMENTS

Internal police investigations result from a variety of officer misbehavior, ranging 
from charges of unethical conduct to allegations of criminal wrongdoing. Among 
the categories of sanctions discussed earlier—civil, criminal, and administrative—
the sanction that is imposed first and fastest is administrative. A major police 
 misconduct results in immediate suspension, with or without pay, while the depart-
ment investigates. Smaller departments leave the issue of discipline to supervisors, 
whereas large departments have internal affairs divisions that conduct investigations 
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and  recommend sanctions. Conduct that does not result in civil liability may none-
theless lead to an administrative sanction, particularly if it violates departmental 
policy.

The use of civilian review boards has long been advocated as a way to discipline 
officers. This approach, however, has been tried without much popularity or success. 
Although the use of civilian review boards is viewed by the public as an impartial way 
to investigate misconduct, police officers consider them selective and discriminatory. 
Their reaction is: “Why us and not other public officials as well?” Conversely, the 
public is wary of police departments investigating their own. Investigation by peers 
is suspect in any professional organization; it is worse when it involves the police, 
who have long had the reputation of drawing a “blue curtain” and a wall of secrecy 
between themselves and the public.

LOSS OF LAW ENFORCEMENT LICENSE

Law enforcement officers are professionals licensed by the state. Improper police 
conduct may result in loss of license, which disqualifies an officer from law enforce-
ment work. Like other forms of sanction, loss of license may be imposed with other 
punishments, particularly after a criminal conviction. It is an administrative sanction, 
but its effects can be permanent and far-reaching.

Loss of license can result from a violation of professional ethics as well as from 
other serious forms of misconduct. Ethical behavior is a generic term that covers 
a wide range of police conduct, from not accepting free coffee to not committing 
a criminal act. Most police departments and organizations subscribe to a code of 
ethics that prescribes professional expectations. Such codes resemble a code of ideal 
behavior rather than a criminal code. Sanctions for violations vary—from simple 
censure to firing from the department. In some cases, however, a serious violation 
of professional ethics results in criminal prosecution. Examples are accepting bribes 
or lying during police investigations. The code of ethics for law enforcement officers 
constitutes a broad umbrella that covers a host of misconduct. It differs from other 
means of police control in that it expects the officer to behave properly and profes-
sionally and is more prescriptive than punitive.

A frequent complaint from certain segments of society is that some police offi-
cers lie. Although no reliable data or studies are available, most officers will likely 
concede that lies are sometimes told by officers in the course of police work. The 
results can be devastating for a suspect or defendant. As one source notes, the police 
usually win “swearing contests.” The same source adds: “Defendants’ claims that 
they were coerced into talking often turn into swearing contests, with the police 
contending that everything was honest and above board.”10 One former prosecu-
tor who is currently a defense lawyer shares this insight about lying by the police: 
“The cops have hard jobs. Often they are frustrated. There is a great temptation 
to cross the line. You’ve got to restrict them to a right to search only when they 
have a reason to believe a crime is going on. And a busted taillight is not enough 
to allow the search of a car. Neither is an illegal left turn. Neither is speeding. Or 
being black.”11 Whatever the justification or excuse, lying by the police is not only 
unethical; it is also criminal (perjury, if under oath) and should never happen in law 
enforcement.
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When negligence tort does not apply. ■  Th ere is no liability 
under negligence tort for failing to protect a member of the 
public, because the offi  cer is protected by the public duty 
doctrine. Th e public duty doctrine means that government 
functions are owed to the general public but not to specifi c 
individuals. Special relationship is an important exception 
to the public duty doctrine. It means that there may be 
liability in negligence cases if a duty is owed to a particular 
person rather than to the general public.
Defense often used in state tort cases. ■  Offi  cial immunity, 
which means that the offi  cer is not liable if performing 
a discretionary duty in good faith and is acting within 
the scope of authority, is the most common defense in 
state tort cases.
When defendants are liable. ■  (1) A police offi  cer is liable 
when what happened can be blamed solely on the offi  cer 
and on nobody else. (2) A supervisor is liable when the 
supervisor is involved in the act or when what happened 
can be linked to one or all of the seven areas of supervi-
sor negligence. (3) A city or county is liable when what 
happened was the result of policy or custom.

There are other possible consequences of police miscon-
duct, including the following:

Prosecution under federal and state laws ■

Exclusion of evidence illegally seized ■

Administrative investigations and punishment ■

Loss of law enforcement license ■

Civil liability may occur under federal (Section 1983) 
cases.

Defi nition. ■  A Section 1983 case is a case usually fi led 
in federal court in which the plaintiff  seeks monetary 
damages and/or an injunction from a government offi  -
cial who, while acting within the scope of authority, 
violated the plaintiff ’s constitutional rights or a right 
given by federal law.
Two requirements for a Section 1983 lawsuit to succeed. ■  
(1) Th e defendant must have been acting under color 
of law, and (2) there must have been a violation of a 
constitutional right or a right given by federal law.
Qualifi ed immunity defense. ■  An offi  cer is not civilly liable 
unless he or she violated a clearly established statutory or 
constitutional right of which a reasonable person would 
have known.
When it does not apply. ■  Section 1983 does not apply if the 
right violated was given by state law or agency policy, 
not by federal law.

Civil liability may occur under state tort law.
Defi nition. ■  Tort is a civil wrong in which the action of one 
person causes injury to the person or property of another 
in violation of a legal duty imposed by law.
Types of state tort cases. ■  (1) Intentional tort occurs when 
there is an intention on the part of the offi  cer to bring 
some physical harm to or mental coercion upon another 
person. (2) Negligence tort occurs when there is a breach of 
a common law or statutory duty to act reasonably toward 
those who may foreseeably be harmed by one’s conduct.

SUMMARY

would have known.” Using decided cases, explain what 
is meant by a “clearly established constitutional right.”

 6. Give instances when an officer may be liable under 
state tort law.

 7. What is the difference between reasonable force and 
unreasonable force in policing? Give an example of 
police use of reasonable force and then an example of 
police use of unreasonable force.

 8. What is the public duty doctrine? What is its main 
exception, and what does that exception mean?

 9. What does official immunity mean? Give an example 
of a situation in which a police officer has official 
immunity.

 1. Give an overview of the types of legal liabilities to 
which police officers may be exposed in connection 
with their work.

 2. What two elements are needed for civil cases under 
Section 1983 to succeed? Explain what each means.

 3. What is the public duty doctrine? Explain its main 
exception.

 4. What is the good faith defense in Section 1983 cases? 
How does it differ from the good faith defense in state 
tort cases?

 5. Police officers are not liable in Section 1983 cases 
“unless they violate a clearly established constitutional 
or federally given right of which a reasonable person 

REVIEW QUESTIONS
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 12. Assume you are a police officer who has been unfairly 
sued by a suspect. Will you sue back? Why or why not?

 13. When will the following be held liable if sued: the 
officer, the supervisor, and the police department?

 10. State the differences between Section 1983 and state 
tort cases.

 11. When are police chiefs liable for the acts of their sub-
ordinates? Give examples.

of Kansas state tort law. Will Officer X be liable under 
one or both of these laws? Justify your answer.

 3. Z, a university student, was arrested by the campus 
police because they had information from her room-
mate that she was selling drugs in the dormitory and 
had drugs in her car. Based on this information and 
without obtaining a warrant, university police officers 
arrested Z, bodily searched her, and also searched her 
car. The searches yielded no drugs. The police later 
learned that the information from the roommate was 
completely false and that the roommate intensely 
disliked Z. Answer the following questions, justifying 
your answers: (a) Who will Z’s lawyer likely include 
in a lawsuit and why? (b) What defenses, if any, 
are available to the officers? (c) Will these defenses 
succeed?

 1. Assume a police officer brutally beats up a high 
school student who was suspected of dealing dope. 
Lawsuits are filed against the officer. Could the 
officer be liable under state tort law? On what basis? 
Could the officer also be liable under Section 1983? 
On what basis? Could the officer be prosecuted suc-
cessively in criminal cases in state court and then in 
federal court? Would the constitutional protection 
against double jeopardy apply to the officer? Explain 
your answers.

 2. Officer X, a police officer in Kansas, violated a court 
order by refusing to arrest Y, a husband against whom a 
restraining order had been issued by the court. Officer 
X’s refusal resulted in serious injury to Y ’s wife and 
daughter. A case is brought against Officer X alleging a 
violation of Section 1983 (federal law) and a violation 

TEST YOUR UNDERSTANDING
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WHAT YOU WILL LEARN

The basic provisions of the USA Patriot Act of 2001 had  ■

a significant impact on Homeland Security, and the 
USA Patriot Act of 2006 amended it.

Fusion centers are intelligence centers run by various  ■

U.S. states.

The purpose of the Department of Homeland Security  ■

is to “mobilize and organize our nation to secure the 
homeland from terrorist attacks.”

The role of police officers in the fight against terrorism  ■

is not well defined.

Some efforts on the local law enforcement level  ■

prevent or minimize terrorism.

There are many legal issues inherent in the fight  ■

against terrorism.

There are differences in the old and the new concepts  ■

on the constitutionality of electronic surveillance.

Four federal laws govern electronic surveillance: Title III  ■

of the Omnibus Crime Control and Safe Streets Act of 
1968, FISA, ECPA, and CALEA.

There is debate whether consent is sufficient in  ■

wiretapping cases.

Some types of electronic devices do not intercept  ■

communication.

KEY TERMS

old concept of electronic 
surveillance

pen registers
Protect America Act of 

2007
Title III of the Omnibus 

Crime Control and 
Safe Streets Act of 
1968

USA Patriot Act of 2001
USA Patriot Act of 2006

CALEA
COPS
Department of 

Homeland Security
ECPA
electronic surveillance
FISA
fusion centers
new concept of electronic 

surveillance
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THE TOP 5  IMPORTANT CASES IN TERRORISM 
AND ELECTRONIC SURVEILLANCE

BERGER V. NEW YORK 1967 The use of electronic 
devices to capture a conversation constitutes a search 
under the Fourth Amendment.

KATZ V. UNITED STATES 1967 Any form of electronic 
surveillance, including wiretapping, that violates a 
reasonable expectation of privacy, constitutes a search under 
the Fourth Amendment. No physical trespass is required.

KYLLO V. UNITED STATES 2001 Using a technological 
device to explore details of a home that would have been 
unknowable without physical intrusion is a search and as 
such requires a warrant.

HAMDI V. RUMSFELD 2004 Due process requires that 
where a U.S. citizen is detained for allegedly fighting 
against the United States as an enemy combatant, that 
person should be given a meaningful opportunity to 
contest the factual basis for his detention before a neutral 
decision maker.

RASUL V. BUSH 2004 Courts in the United States have 
the power to hear cases challenging the legality of the 
detention of foreign nationals captured abroad in 
connection with the fighting in Afghanistan and their 
detention in the Guantánamo Bay Detention Center, 
in Cuba.
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The tragic and traumatic events of September 11, 2001, have left a deep and lasting 
effect on law enforcement and security laws. Responses to terrorism and national 

security are primarily the responsibility of the federal government, but law enforce-
ment personnel on the state and local levels are also involved. One observer notes that 
“the problem of terrorism brings the need for preemptive, offensive policing to a new 
level. If law enforcement simply responds, it will have little impact on the  prevention 
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of terrorism. . . . If state and local agencies shift to offensive thinking and action . . . 
police contact with potential terrorists will increase.”1 As the threat of terrorism con-
tinues, local and state law enforcement agencies have become more involved in col-
laborating with national law enforcement agencies to ensure that future attacks are 
minimized, if not completely prevented. Thus far the efforts have succeeded.

What is terrorism? There is no generally accepted international law defini-
tion, but the Federal Bureau of Investigation defines it as “the unlawful use of force 
and violence against persons or property to intimidate or coerce a government, the 
civilian population or any segment thereof, in the furtherance of political or social 
objectives.”2 Even before the events of 9/11, the United States had legislation in place 
to punish terrorists and blunt the effects of terrorism. Among the earliest laws is the 
Foreign Intelligence Surveillance Act (FISA), passed in 1978, which authorized wire-
taps in the interest of foreign intelligence. A more significant law is the Antiterrorism 
and Effective Death Penalty Act (AEDPA) of 1996, passed as a response to the 
Oklahoma bombing and the 1993 bombing of the World Trade Center in New 
York. The AEDPA authorizes the Secretary of State to identify and label an organiza-
tion as terrorist if it meets certain criteria. It also seeks to abort financial contribu-
tions to terrorist organizations and makes it difficult for a criminal alien to apply for 
a waiver of deportation. Two other major laws have been passed by the Congress of 
the United States since 9/11. These are the USA Patriot Act and the law creating the 
Department of Homeland Security.

Terrorism and electronic surveillance are closely related topics, particularly after 
the events of 9/11. While electronic surveillance has been in use in law enforcement 
for a long time, it was not until the tragic attacks on the Twin Towers in New York 
that this practice invited more intense attention and became crucial as well as con-
troversial. Congress has passed laws designed to detect electronic communication 
more readily. With the change in concept of the right to privacy, the danger from 
terrorism, and rapid technological advances, the rules on electronic surveillance have 
become complex and difficult for the police to follow. This area of law will continue 
to be refined by the courts as technology changes and the right to privacy becomes 
even more highly protected.

This chapter looks at the provisions of anti-terrorism laws, legal issues arising 
from terrorism, and what has been done on the state and local levels to prevent a 
recurrence of 9/11. It also discusses the primary laws that currently govern electronic 
surveillance.

THE USA PATRIOT ACT OF 2001

Six weeks after 9/11, Congress passed a 342-page law proposed by the Bush 
Administration just eight days after the destruction of the World Trade Center buildings. 
This comprehensive law is titled the “Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001.” It is, 
however, more popularly known as the USA Patriot Act. The law has more than 1,000 
anti-terrorism measures that are subdivided into 10 titles. It made sweeping changes to 
existing U.S. statutes in the form of amendments to the following laws3:
Title III of the Wiretap Statute
The Electronic Communications Privacy Act
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The Computer Fraud and Abuse Act
The Foreign Intelligence Surveillance Act
Family Education Rights and Privacy Act
The Pen Register and Trap and Trace Statute
The Money Laundering Act
The Immigration and Nationality Act
The Bank Secrecy Act
The Right to Financial Privacy Act
The Fair Credit Reporting Act
Among the most significant provisions of the USA Patriot Act are that it does the 
following4:

Gives federal law enforcement and intelligence officers greater authority to  ■

gather and share evidence, particularly with respect to wire and electronic 
communications.
Creates new federal crimes, increases the penalties for existing federal crimes,  ■

and adjusts existing federal criminal procedure, particularly with respect to acts 
of terrorism.
Modifies immigration law, increasing the ability of federal authorities to  ■

prevent foreign terrorists from entering the U.S., to detain foreign terrorist 
 suspects, to deport foreign terrorists, and to mitigate the adverse immigration 
consequences for the foreign victims of 9/11.
Authorizes appropriations to enhance the capacity of immigration, law enforce- ■

ment, and intelligence agencies to more effectively respond to the threats of 
terrorism.

The law also gives the police extensive authority to search, seize, detain, or eavesdrop 
on suspected terrorists. More specifically, the law does the following5:

Expands the FBI’s wiretapping and electronic surveillance authority. ■

Allows the FBI nationwide jurisdiction to obtain search warrants. ■

Expands the FBI’s authority in electronic surveillance, including the expansion  ■

of devices to include e-mail and the Internet.
Allows FBI agents to use roving wiretaps to monitor any telephone used by a  ■

terrorism suspect, rather than getting separate authorizations for each phone a 
suspect uses.

In summary, the USA Patriot Act of 2001 greatly expanded the authority of federal, 
state, and local law enforcement agents to search and seize persons and things.

THE USA PATRIOT ACT OF 2006

Many provisions of the USA Patriot Act of 2001 expired on December 31, 2005. 
Before the expiration date, Congress extended the act to February 3, 2006, then 
extended it again to March 10, 2006. After intense negotiations and a series of com-
promises with Congress, President George W. Bush signed the new USA Patriot Act 
on March 9, 2006. Some provisions of the original law had become highly controver-
sial, particularly the provisions on access to library information and those that were 
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interpreted by the government as allowing domestic eavesdropping (more popularly 
known as the “sneak and peek” provision) without a warrant.

The USA Patriot Act of 2006 contains new provisions; among them, it6:

Gives recipients of National Security Letters . . . the right to challenge them in court. ■

Gives recipients of court-approved subpoenas for information in terrorist investi- ■

gations the right to challenge a requirement that they refrain from telling anyone.
Cracks down on port security by imposing tough punishments on crew members  ■

who try to stop or mislead law enforcement officials investigating their ships.

At the same time, some of the provisions have been renewed, including the 
following7:

Lending libraries are exempt from being subject to National Security Letters  ■

requesting information, even if they offer Internet access.
Those receiving a National Security Letter do not have to tell the FBI if they  ■

contact a lawyer.
The FBI must notify the court and justify surveillance of the new location  ■

within 10 days after starting surveillance of a target at a new place, such as a 
home, business, or Internet café.

An emerging and controversial concept result-
ing from the “war on terrorism” is the cre-
ation of “fusion centers.” These informal and 
 not- too-well-known local agencies aim at more 
effective intelligence gathering on the state and 
local levels.

Fusion centers are intelligence centers run 
by various states in the United States. They have 
“access to personal information about millions of 
Americans, including unlisted cell phone num-
bers, insurance claims, driver’s license photographs 
and credit reports.”

Fusion centers were created after 9/11 “to 
identify potential threats and improve the way 
information is shared.” They play “important roles 
in information-sharing networks that link local, 
state and federal authorities and enable them to 
automatically sift their storehouses of records for 
patterns and clues.” They are considered “silent 
partners to municipal, county, state and federal 
justice agencies,” who access their databases on a 
daily basis to “locate subjects, develop background 

information, secure information from a cellular or 
unlisted number and much more.” These centers 
“use law enforcement analysts and sophisticated 
computer systems to compile, or ‘fuse’ disparate 
tips and clues and pass along the refined informa-
tion to other agencies.” They were “formed after 
revelations that counter-terrorism and law enforce-
ment authorities missed or neglected evidence that 
the September 11 attackers were in the United 
States while preparing to strike.”

Predictably, the creation and funding of 
these centers have been criticized as constituting 
a danger to individual privacy. Law enforcement 
officials respond that fusion centers are staffed by 
analysts who are “trained to use the information 
responsibly, legally and only on authorized crimi-
nal and counter-terrorism cases” and are consid-
ered “vital to state and local efforts to fight crime, 
including terrorism.”

SOURCE Robert O’Harrow, Jr., “States Keep Watchful Eye on 
Millions of Americans,” Houston Chronicle, April 2, 2008, p. A11.

WHAT ARE “FUSION CENTERS”?H I G H
L I G H T
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The attorney general must report to Congress annually on the use of National  ■

Security Letters.
The attorney general and the director of national intelligence must report on  ■

the protection of innocent parties whose private data are found in an inquiry.

The USA Patriot Acts of 2001 and 2006 are two of the most controversial and 
far-reaching laws ever passed by the United States Congress. They have the potential 
to modify current Court decisions on the Fourth Amendment, particularly those 
involving foreigners, nonresidents, and enemy combatants. Despite the 2006 modi-
fications and changes to the original law, challenges to the USA Patriot Acts will 
continue in forthcoming years because some groups believe provisions of the law give 
too much power to the government at the expense of Fourth Amendment rights and 
the right to privacy. Some of the provisions have already been declared unconstitu-
tional by lower courts.8

THE DEPARTMENT OF HOMELAND SECURITY

The Department of Homeland Security was created by law in 2002 as another 
response to the events of September 11, 2001. Its purpose is to “mobilize and orga-
nize our nation to secure the homeland from terrorist attacks.”9 The Department of 
Homeland Security law brings together 22 federal agencies with widely varying histo-
ries and missions, like the Coast Guard, the Secret Service, the federal security guards 
in airports, and the Customs and Border Protection agency (see Figure 15.1). As of 
late 2005, it had more than 180,000 employees and a budget of almost $40 billion. It 
aims to “improve security along and within the nation’s borders, strengthen the abil-
ity of federal, state and local authorities to respond to an attack, better focus research 
into nuclear, chemical and biological threats, and more rigorously assess intelligence 
about terrorists.”10

The top priority of the Department of Homeland Security is “to prevent further 
terrorist attacks within the United States.” But the department also plays the leading 
role in mitigating the aftermath of natural disasters and coordinating efforts to allevi-
ate their impact. Thus, it played a big role, with mixed results, in coordinating the 
government’s response to the Hurricane Katrina disaster in 2005.

TERRORISM AND THE POLICE

Neither the USA Patriot Act nor the law creating the Department of Homeland 
Security defines the role of the police and local law enforcement agencies in the fight 
against terrorism. This reinforces the perception that terrorism is mainly viewed by 
legislatures and policy makers as a concern of national law enforcement agencies and 
not of local police departments. Nonetheless, various anti-terrorism efforts are taking 
place on the local level. In his book Homeland Security for Policing, Willard M. Oliver 
of Sam Houston State University discusses the role of the police in homeland secu-
rity. He observes: “In the aftermath of September 11th, there has been a near con-
sensus that state and local police will play a role in homeland security, but that role 
has also been ill defined.”11 He devotes the rest of the book to identifying the various 
strategic, operational, and tactical roles of state and local police agencies in homeland 
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security. He concludes his book by saying: “A homeland security strategy for police 
should drive police operations and ultimately police tactics. It is imperative that 
police tactics evolve and change to meet the demands. Policing must learn to prevent 
future terrorist attacks by applying intelligence gathering to its standard operating 
procedures.”12

An example of federal-local law enforcement collaboration in connection with 
terrorism is Community Oriented Policing Services (COPS). This program was in 
place prior to 9/11 and has many functions, but since 9/11 COPS has helped local 
law enforcement agencies strengthen their efforts against terrorism. It does this “by 
improving data and intelligence collection and processing, capitalizing on technology 
advancements, encouraging communication with other public agencies, and helping 
local agencies to respond to citizen fear and prepare to assist potential victims.” Some 
local law enforcement departments are now mandated, by state law, ordinance, or 
agency policy, to actively participate in the effort of federal agencies to prevent terror-
ism and curtail illegal immigration. For example, the police in Phoenix, Arizona, are 
reportedly required to “aggressively question people about their immigration status 
if they are pulled over on a minor traffic violation.” The policy helps make the police 
become “The right hand of the Department of Homeland Security since they would 
turn over people to Customs Officers if they cannot produce proof that they are in 
the U.S. legally.” The police in border cities in Arizona have also participated in law 
enforcement sweeps as part of the federal government’s effort to curtail illegal immi-
gration and minimize terrorism.13

LEGAL ISSUES IN TERRORISM

The broad sweep of the various laws, administrative rules, practices, and regulations 
aimed at curtailing terrorism has predictably spawned legal challenges that are finding 
their way into American courts. Among the practices that are controversial and have 
generated legal challenges are the following14:

Determining who is an enemy combatant. ■

Preventing detainees from challenging their confinement by limiting their use  ■

of the writ of habeas corpus.
Treating terror suspects that are also American citizens as enemy combatants or  ■

as common criminals.
Conducting closed-door immigration deportation hearings for terror suspects. ■

Keeping secret the names of people swept up in the anti-terrorism dragnet. ■

Locking away U.S. citizens in military prisons and blocking their access to law- ■

yers or federal courts after designating them “enemy combatants.”
Blocking access to courts or lawyers for Afghan battlefield detainees held at the  ■

Guantánamo Bay Detention Center, in Cuba.
Holding visa holders in detention in an effort to track down potential terrorists. ■

Focusing selectively on nationals from certain countries for closer immigration  ■

scrutiny.

On June 28, 2004, the U.S. Supreme Court decided three cases involving terror-
ism and its aftermath. In the first case, Hamdi v. Rumsfeld, 542 U.S. 507 (2004), the 
Court held that due process requires that where a U.S. citizen is detained for allegedly 

Hamdi v. Rumsfeld (2004)
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fighting against the United States in Afghanistan as an enemy combatant, that person 
should be given a meaningful opportunity to contest the factual basis for his deten-
tion before a neutral decision maker. In this case, Yaser Esam Hamdi is an American 
citizen of Saudi descent. After his case was decided by the Court, he was released and 
sent to Saudi Arabia.

In a second case, Rasul v. Bush, 542 U.S. 466 (2004), the Court held that courts in 
the United States have the power to hear cases challenging the legality of the detention 
of foreign nationals captured abroad in connection with the fighting in Afghanistan 
and their detention in the Guantánamo Bay Detention Center, in Cuba.

In a third case, Rumsfeld v. Padilla, 542 U.S. 426 (2004), the Court held that 
it lacked jurisdiction in a habeas petition filed by a detainee, an American citizen, 
because the U.S. secretary of state, against whom the petition was brought, was not 
the immediate custodian of the detainee and therefore was not the person against 
whom the habeas should be filed. In this case, Jose Padilla, an American citizen, was 
held in a Navy detention center in South Carolina as an enemy combatant.

A fourth case was decided by the Court in 2006. It held that the President of the 
United States does not have the power to set up military tribunals without author-
ity from Congress and that the procedures then set up by the Bush administration 
failed to meet the standards of the U.S. Military Code of Justice and the Geneva 
Convention for prisoners of war (Hamdan v. Rumsfeld, 548 U.S. 557 [2006]). The 
Court also held that Article 3 of the Third Geneva Convention was violated by the 
United States.

On June 12, 2008, the Court decided two cases that constituted legal setbacks to 
the government’s war on terror. In the first case, the Court rejected the government’s 
argument that American federal courts lack jurisdiction over the detainees’ habeas 
petitions (Munaf v. Geren, Nos. 06-1666 and 07-394 [2008]). This case involved two 
American citizens, Shawqi Omar and Mohammad Munaf, who traveled to Iraq and 
allegedly took part in violence against the American forces there. They were captured 
and placed in the custody of the U.S. military. The government had argued that U.S. 
federal courts had no jurisdiction over the habeas petitions filed by their families 
because Omar and Munaf were, in effect, prisoners of the Multinational Force in 
Iraq and not of the American government. The Court concluded that the provisions 
of the U.S. habeas statute applied to persons held in custody as long as such custody 
was “under the color of the authority of the United States.” The fact that custody was 

Rasul v. Bush (2004)

Rumsfeld v. Padilla (2004)

Hamdan v. Rumsfeld 
(2006)

Munaf v. Geren (2008)

Text not available due to copyright restrictions
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technically under the Multinational Force in Iraq did not matter because that force 
was under the authority and command of the United States.

In the second and more significant case, the Court ruled 5-to-4 that prisoners 
at the Guantánamo Bay Detention Center, in Cuba, have a “constitutional right 
to go to federal court to challenge their continued detention.” These prisoners are 
not American citizens. The Court held unconstitutional a provision of the Military 
Commissions Act, passed by the government in 2006, that deprived federal courts of 
jurisdiction to “hear habeas corpus petitioners from the detainees seeking to challenge 
their designation as enemy combatants” (Boumedienne v. Bush, No. 06-1195 [2008]). 
The Court held that the procedure provided by American law “falls short of being 
a constitutionally adequate substitute” because it did not satisfy the “fundamental 
procedural protections of habeas corpus.” This case is significant because at the time 
it was decided there were 200 habeas petitions awaiting disposition in federal district 
courts that had been filed by detainees at the Guantánamo Bay Detention Center, 
in Cuba.

In sum, the major decisions of the Court on terrorism and the war in Iraq have 
gone against the federal government, in effect saying that the provisions of the 
Constitution and federal laws apply to combatants, whether they be American citi-
zens or foreign nationals, who are involved in the war on terror.

PROSPECTS FOR THE FUTURE

The United States has passed laws and crafted administrative regulations as the 
country’s immediate responses to the terrorist attacks of September 11, 2001. As the 
summaries of the laws described above show, they are comprehensive, complex, and 
controversial. More laws and administrative regulations will be issued as the country 
experiences further terrorist threats or attacks and the war in Iraq and the violence in 
Afghanistan continue. Predictably, government responses have raised and will continue 
to raise constitutional and legal concerns that the courts will have to resolve. Judicial 
decisions thus far have been mixed, indicating that although the courts are willing to 
give the government expanded power because of national security risks, upper limits 
on that power must be drawn. More cases will find their way to the Court, which has 
the task of striking a balance between national security and constitutional rights. Given 
the current composition of the Court and the compelling need for national security, it 
will not be surprising if the government prevails in most of its forthcoming 9/11 legal 
battles.

ELECTRONIC SURVEILLANCE

We next discuss current laws on electronic surveillance. The first major law was 
passed by Congress in 1968, but that law has since been modified by other federal 
laws that apply to every state and U.S. borders. In addition, states have enacted laws 
that may further limit what border agents and the police can do by way of electronic 
surveillance. The USA Patriot Acts of 2001 and 2006 include provisions that pre-
vail over earlier federal laws, particularly as they apply to international electronic 
communication.

Boumedienne v. Bush 
(2008)
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Taken together, this area of law has become more important in immigration and 
day-to-day policing and is still evolving rapidly.

Electronic surveillance is the use of electronic devices to monitor a person’s 
activities or location. This type of search and seizure can take many forms, such as 
eavesdropping, telephone tapping, “bugging,” closed-circuit television, night vision, 
GPS tracking, electronic tagging, and Internet and computer surveillance.15 It differs 
from searches and seizures of things (discussed in Chapter 6) in that it uses modern 
technology and therefore changes the traditional concept of searches (looking) and 
seizures (taking). While searches and seizures of things normally require using the 
five senses, electronic surveillance uses technology to detect or gather information. 
Electronic surveillance is generally nonintrusive and therefore creates different legal 
perspectives and problems under the Fourth Amendment.

Electronic surveillance is regulated strictly by the U.S. Constitution, federal law, 
and state statutes. The Fourth Amendment prohibition against unreasonable searches 
and seizures applies to electronic surveillance; so does the constitutional right to privacy. 
In some cases, it is hard to determine which of these two rights was breached. In addi-
tion, several federal and state laws further limit what the police can do. The rules on 
electronic surveillance are much more complex than the rules on searches and seizures of 
things, which are basically governed by U.S. Supreme Court decisions and are compara-
tively straightforward. In contrast, several difficult-to-understand federal and state laws 
govern what law enforcement agents can and cannot do in electronic surveillance cases. 
Some of these laws impose criminal penalties for violations. Constantly changing tech-
nology also creates new issues that are difficult for legislatures or courts to anticipate.

This section looks at evolving concepts in electronic surveillance and the federal 
laws that govern electronic searches. It starts by examining the old and the new con-
cepts of what is a constitutional use of electronic surveillance.

THE OLD CONCEPT

The old concept of electronic surveillance held that electronic surveillance was uncon-
stitutional only if there was a trespass. The first major case in electronic surveillance was 
Olmstead v. United States, 277 U.S. 438 (1928). Olmstead involved a bootlegging opera-
tion against which evidence was gathered through the use of wiretaps on telephone 
conversations. The Court held that wiretapping did not violate the Fourth Amendment 
unless there was “some trespass into a constitutionally protected area.” Under this con-
cept, evidence obtained through a bugging device placed against a wall to overhear 
conversation in an adjoining office was admissible because there was no actual trespass. 
The Court said, “The Amendment does not forbid what was done here. There was no 
searching. There was no seizure. The evidence was secured by the use of the sense of 
hearing and that only. There was no entry of the houses or offices of the defendants.”

This old concept of electronic surveillance prevailed from 1928 to 1967. In 1934, 
Congress passed the Federal Communications Act, which provided that “no person 
not being authorized by the sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, effect or meaning of such 
intercepted communication to any person.” In 1937, in Nardone v. United States, 302 
U.S. 379 (1937), the Court interpreted this provision as forbidding federal agents, as 
well as other persons, from intercepting and disclosing telephone messages by the use 
of wiretaps. However, in 1942, in Goldstein v. United States, 316 U.S. 114 (1942), 
the Court held that wiretap evidence could be used against persons other than those 

Olmstead v. United States 
(1928)

Nardone v. United States 
(1937)

Goldstein v. United States 
(1942)
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whose conversations had been overheard and whose Fourth Amendment rights were 
therefore violated. That same year, the Court also held that the use of a “bug” (an 
electronic listening device that is not a wiretap on telephone lines) was not in vio-
lation of the Federal Communications Act, because the act applied only to actual 
interference with communication wires and telephone lines.

In 1961, the Court took a tougher view on electronic surveillance in the case of 
Silverman v. United States, 365 U.S. 505 (1961). In Silverman, the Court held that 
driving a “spike mike” into a building wall to allow police to overhear conversations 
within the building without a warrant violated the Fourth Amendment. The fact 
that the device, although tiny, actually penetrated the building wall was sufficient 
to constitute physical intrusion in violation of the Fourth Amendment. In 1964, in 
Clinton v. Virginia, 377 U.S. 158 (1964), the Court further decided that evidence the 
police obtained by attaching an electronic device to the exterior wall of a building was 
illegally obtained. These decisions eroded the impact of the Olmstead decision.

THE NEW CONCEPT

The new concept of electronic surveillance holds that electronic surveillance is 
unconstitutional if it violates a reasonable expectation of privacy; there is no longer 
any need for trespass. The old concept of “some trespass into a constitutionally pro-
tected area” was abandoned by the Court in 1967 in Katz v. United States, 389 U.S. 
347 (1967). Under the new concept of electronic surveillance enunciated in Katz, a 
search occurs whenever there is police activity that violates a “reasonable expectation 
of privacy.” Such activity includes any form of electronic surveillance, with or without 
actual physical trespass or wiretap.

In the Katz case, the police attached an electronic listening device to the outside 
of a public telephone booth that the defendant was using. Although there was no 
tapping of the line, the Court held that the listening device violated the defendant’s 

Silverman v. United States 
(1961)

Clinton v. Virginia (1964)

Katz v. United States 
(1967)

Olmstead v. United States (1928) Wiretapping 
does not violate the Fourth Amendment unless 
there is “some trespass into a constitutionally pro-
tected area.”
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Communications Act forbids federal agents, as 
well as other persons, from interpreting and dis-
closing telephone messages through wiretaps.
Goldstein v. United States (1942) Wiretap evi-
dence can be used against persons other than 
those whose conversations were overheard and 
whose Fourth Amendment rights were therefore 
violated.

Silverman v. United States (1961) Driving a 
“spike mike” into a building wall to allow police to 
overhear conversations within the building with-
out a warrant violated the Fourth Amendment.
Clinton v. Virginia (1964) Evidence the police 
obtained by attaching an electronic device to the 
exterior wall of a building was illegally obtained.
Katz v. United States (1967) The prohibition 
against unreasonable search and seizure is not limited 
to homes, office buildings, or other enclosed spaces. 
It applies even in public places where a person has 
a “reasonable expectation of privacy.” The Court 
expressly overruled Olmstead v. United States (1928).

U.S. SUPREME COURT CASES ON ELECTRONIC SURVEILLANCE: 
THE TRANSITION FROM THE OLD TO THE NEW CONCEPT

H I G H
L I G H T
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reasonable expectation that his conversations, held in a public telephone booth, were 
private. The Court said that what Katz “sought to exclude when he entered the booth 
was not the intruding eye—it was the uninvited ear.” He did not shed his right to do 
so simply because he made his calls from a place where he might be seen. Thus, the 
key phrase in determining intrusion is “reasonable expectation of privacy.”

Aside from popularizing the phrase “reasonable expectation of privacy” (the cur-
rent standard used in Fourth Amendment cases), the Katz case is also significant in 
that it makes the Fourth Amendment protection “portable,” meaning its protec-
tions accompany people wherever they go. In the words of the Court, the Fourth 
Amendment “protects people, not places.” This concept is key to understanding the 
full extent of the protection afforded by the Fourth Amendment against any and all 
unreasonable searches and seizures, not just in electronic surveillance cases. A person 
enjoys the protection of the Fourth Amendment not only at home but also in a public 
place as long as there is a reasonable expectation of privacy and that expectation is 
acceptable to the public. (Read the Case Brief to learn more about this case.)

THE LEADING CASE ON THE RIGHT TO PRIVACY

Facts: Katz was convicted in federal court of 
transmitting wagering information by telephone 
across state lines. Evidence of Katz’s end of the 
conversation, overheard by FBI agents who had 
attached an electronic listening and recording 
device to the outside of the telephone booth 
from which the calls were made, was intro-
duced at the trial. Katz sought to suppress the 
evidence, but the trial court admitted it. The 
court of appeals affirmed the conviction, finding 
that there was no Fourth Amendment violation, 
because there was “no physical entrance into 
the area occupied” by Katz. He appealed to the 
United States Supreme Court.

Issue or Issues: Is a public telephone booth a 
constitutionally protected area such that obtaining 
evidence by attaching an electronic listening/record-
ing device to the top of it violates the user’s right to 
privacy? Yes.

Holding: Any form of electronic surveillance, 
including wiretapping, that violates a reasonable 
expectation of privacy constitutes a search. No 
actual physical trespass is required.

Case Significance: The Katz decision expressly 
overruled the decision 39 years earlier in Olmstead 

v. United States, 277 U.S. 438 (1928), which 
found that wiretapping did not violate the Fourth 
Amendment unless there was some trespass into 
a “constitutionally protected area.” In Katz, the 
Court said that the Fourth Amendment’s cover-
age does not depend on the presence or absence 
of a physical intrusion into a given enclosure. 
The current test is that a search exists and there-
fore comes under the Fourth Amendment protec-
tion whenever there is a reasonable expectation 
of privacy. The concept that the Constitution 
“protects people rather than places” is significant, 
because it makes the protection of the Fourth 
Amendment “portable”— carried by persons 
wherever they go, as long as their behavior and 
circumstances are such that they are entitled to a 
reasonable expectation of privacy.

Excerpts from the Decision: The petitioner has 
phrased those questions as follows:

A.  Whether a public telephone booth is a 
constitutionally protected area so that 
evidence obtained by attaching an elec-
tronic listening recording device to the 
top of such a booth is obtained in vio-
lation of the right to privacy of the user 
of the booth. [389 U.S. 347, 350]

Katz v. United States, 

389 U.S. 347 (1967)
C A S E 
BRIEF

continued
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B.  Whether physical penetration of a con-
stitutionally protected area is necessary 
before a search and seizure can be said to 
be violative of the Fourth Amendment 
to the United States Constitution.

We decline to adopt this formulation of the issues. 
In the first place, the correct solution of Fourth 
Amendment problems is not necessarily promoted 
by incantation of the phrase “constitutionally 
protected area.” Secondly, the Fourth Amendment 
cannot be translated into a general constitutional 

“right to privacy.” That Amendment protects indi-
vidual privacy against certain kinds of governmen-
tal intrusion, but its protections go further, and 
often have nothing to do with privacy at all. . . .  
Other provisions of the Constitution protect per-
sonal privacy from other forms of governmental 
invasion. . . .  But the protection of a person’s gen-
eral right to privacy—his right to be let alone by 
other people . . . —is, like the [389 U.S. 347, 351] 
protection of his property and of his very life, left 
largely to the law of the individual States.

FOUR FEDERAL LAWS THAT GOVERN ELECTRONIC 
SURVEILLANCE

Electronic surveillance is governed by federal laws, which are often supplemented by 
state laws. In case of a conflict, however, federal laws prevail. The U.S. Congress has 
passed a number of laws on electronic surveillance and is considering more, particu-
larly after the sad events of 9/11. Four laws, however, deserve mention because they 
are the most significant pieces of legislation on electronic surveillance:

Title III of the Omnibus Crime Control and Safe Streets Act of 1968 ■

The Foreign Intelligence Surveillance Act of 1978 (FISA) ■

The Electronic Communications and Privacy Act of 1986 (ECPA) ■

The Communications Assistance for Law Enforcement Act of 1994 (CALEA) ■

Following is a discussion of each.

TITLE III OF THE OMNIBUS CRIME CONTROL 

AND SAFE STREETS ACT OF 1968

The use of wiretaps, electronic surveillance, and bugging devices is largely governed 
by the provisions of Title III of the Omnibus Crime Control and Safe Streets Act of 
1968 and subsequent federal laws amending or supplementing it. This law is long and 
complex. Its main provision may, however, be summarized as follows: Law enforcement 
officers nationwide, federal and state, cannot tap or intercept wire communications or 
use electronic devices to intercept private conversations, except in two situations:

If a court order has authorized the wiretap. ■  The state, however, must have passed a 
law authorizing the issuance of a court order; without such a law, courts are not 
authorized to issue a judicial order.
If consent is given by one of the parties. ■  But such consent is not valid if state law 
prohibits this type of recording even with the consent of one of the parties.

This section looks at these two exceptions, how state laws are affected by Title III, 
and the effect of Berger v. New York (1967) on surveillance laws.
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If a Court Order Has Authorized the Wiretap If the legislature, federal 
or state, has passed a law authorizing the issuance of a court order, a judge may then 
issue such an order as long as the following four conditions are present:

There is probable cause to believe that a specific individual has committed one of  ■

the crimes enumerated under the act.
There is probable cause to believe that the interception will furnish evidence of  ■

the crime.
Normal investigative procedures have been tried and have failed or reasonably  ■

appear likely to fail or to be dangerous.
There is probable cause to believe that the facilities or the place from which or  ■

where the interception is to be made are used in connection with the offense or 
are linked to the individual under suspicion.

Once law enforcement officials have obtained judicial authorization to intercept wire 
or oral communications, they do not have to obtain another judicial authorization to 
enable them to enter the premises to install the listening device. Such authorization 
comes with the court order.

If Consent Is Given by One of the Parties Consent is one of the most-often 
used exceptions to the court order requirements under Title III, and has also been 
exempted from the warrant requirement by several court decisions. However, some 
states expressly prohibit by law, on pain of civil consequences or criminal prosecu-
tion, electronic eavesdropping or wiretapping even if consent is given by one of the 
parties.16 Such statutes take precedence over any consent given by one of the parties 
and must therefore be followed (see Exhibit 15.1).

In United States v. White, 401 U.S. 745 (1971), the Court held that the Constitution 
does not prohibit a government agent from using an electronic device to record a tele-
phone conversation between two parties if one party to the conversation consents. The 
Court has also ruled that the Fourth Amendment does not protect persons from sup-
posed friends who turn out to be police informants. Thus, a person assumes the risk that 
whatever he or she says to others may be reported by them to the police; there is no police 
“search” in such cases. It follows that, if the supposed friend allows the police to listen in 
on a telephone conversation with the suspect, there is no violation of the suspect’s Fourth 
Amendment rights. The evidence obtained is admissible because of the consent given by 
one party to the conversation (On Lee v. United States, 343 U.S. 747 [1952]).

Title III and Berger v. New York If the language of a state law authorizing 
eavesdropping is too broad in scope, it intrudes into a constitutionally protected area 
and therefore violates the Fourth Amendment. An example of such a statute was a 
New York law that the Supreme Court declared unconstitutional because it was too 
broad and did not contain sufficient safeguards against unwarranted intrusions on 
constitutional rights (Berger v. New York, 388 U.S. 41 [1967]).

The 1967 Berger v. New York decision is significant because it specifies six require-
ments for a warrant authorizing any form of electronic surveillance to be valid:

1. The warrant must describe with particularity the conversations that are 
to be overheard.

2. There must be a showing of probable cause to believe that a specific 
crime has been or is being committed.

United States v. White 
(1971)

On Lee v. United States 
(1952)

Berger v. New York (1967)
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3. The wiretap must be for a limited period, although extensions may be 
obtained upon adequate showing.

4. The suspects whose conversations are to be overheard must be named in 
the judicial order.

5. A return must be made to the court, showing what conversations were 
intercepted.

6. The wiretapping must terminate when the desired information has been 
obtained.

The Berger case was decided in 1967, one year before the enactment of Title III of the 
Omnibus Crime Control and Safe Streets Act of 1968. Title III enacted into law these 
six requirements, along with the other provisions discussed here. Berger is important 
because it says that overly broad eavesdropping statutes are  unconstitutional, and it 
also defines what state statutes must include to be valid.

THE FOREIGN INTELLIGENCE SURVEILLANCE 

ACT OF 1978 FISA

As the name itself suggests, this federal law sets the procedure for foreign 
 intelligence surveillance. Its purpose is the enhancement of the country’s counter-
intelligence capacity. Over the years and after several amendments, the law now 
covers electronic eavesdropping, wiretapping, pen/trap orders, and obtaining busi-
ness records. FISA permits electronic surveillance without or with a court order. 
Without a court order, the president, through his attorney general, may authorize 

Text not available due to copyright restrictions
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A WARRANT FOR A WIRETAP BASED ON AN OVERHEARD 
CELL PHONE CONVERSATIONInAction

Jennifer Sandell has been a police officer for 14
years. She has spent her entire career working for 
the Crawford Police Department. Two years ago 
Sandell was promoted to the rank of sergeant and 
was transferred into Crawford’s elite narcotics unit. 
Sergeant Sandell has had much success pursuing 
complex, well-organized drug rings. When not in 
pursuit of drug criminals, she enjoys shopping for 
the latest fashions at the Crawford Fashion Mall.

Yesterday Sandell descended on the shoe 
department at Larson’s department store on a mis-
sion to find a pair of shoes to wear to her brother’s 
upcoming wedding. Her shopping excursion took 
a strange twist when she overheard a cell phone 
conversation between the woman seated across 
from her and an unknown male party named 
“Reynolds” (Sandell heard the woman address 
her listener by this name no less than six times). 
Sandell overheard the woman make arrangements 
to buy a large amount of “happy juice” (a com-
mon slang term used to refer to LSD). Sandell was 
left with the impression that the deal was going 
to take place on Crawford’s north border (an area 
known for drug activity) in the next week.

Based on what she had overheard, Sandell 
contacted Larson’s store security and gave them a 
description and the location of the woman in the 
store. Identifying herself as an off-duty Crawford 
police sergeant, Sandell requested that they moni-
tor the woman on their CCTV system. Store 
security obliged and monitored the woman as she 
shopped in their store. They watched her make a 
credit card purchase at register #116 and proceed 
to an unoccupied vehicle in the parking lot, where 
they captured a digital “snapshot” of the vehicle’s 
license plate along with a good description of the 
vehicle. Security officers provided Sandell with 
this information, which allowed Sandell to locate 
the woman at the vehicle. Sandell obtained the 
vehicle identification number and watched the 
woman drive out of the parking lot.

Today Sergeant Sandell is back on duty and 
eager to follow up on her latest criminal lead. She 

briefs her unit at roll call and provides the fol-
lowing information gleaned from her preliminary 
investigation:

The female suspect and “Reynolds” have been ■

identified through DMV records including 
photos. They are former high school 
classmates.
The female suspect has an out-of-state criminal  ■

record that includes multiple arrests for nar-
cotics trafficking over the past 10 years. Her 
most recent arrest for a drug-related crime was 
within the past 2 years.
The female suspect’s residence has been identi- ■

fied, and the phone company has confirmed 
that there is a landline phone at that address. 
Sergeant Sandell possesses the female suspect’s 
cell phone number and her landline phone 
number.
Sergeant Sandell has developed probable cause  ■

to believe the suspect is a high-level dealer 
expecting a large shipment of narcotics (possibly 
hallucinogens), but the deal specifics remain 
a mystery—in other words, the where, when, 
and how of the planned transaction remain 
unknown.
Sergeant Sandell has decided to establish a  ■

wiretap on the suspect’s cell phone and home 
landline phone. She has limited the request to 
reveal only information related to the suspected 
criminal sale and shipment of drugs.
Sergeant Sandell believes “Reynolds” is the  ■

wholesale dealer who will supply the now 
identified female suspect.

You are the judge from whom Sergeant 
Sandell seeks approval for the wiretaps. You have 
just concluded reading her warrant request for 
the wiretaps. The warrant’s affidavit contains the 
information described above.
 1. Do you approve the wiretaps?
 2. If not, what reason(s) do you give Sergeant 

Sandell for denying the wiretap request?
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electronic surveillance for a period of one year, but only if the purpose is gathering 
foreign intelligence information. If this is done, the attorney general is required to 
 certify to the House Permanent Select Committee on Intelligence and the Senate 
Select Committee on Intelligence the conditions under which the surveillance 
was made.

The federal government may also conduct electronic surveillance with a court 
order. FISA itself provides for the creation of a Foreign Intelligence Surveillance 
Court (FISC) that is empowered to oversee requests for surveillance warrants by the 
FBI or other police agencies against suspected foreign agents inside the United States. 
FISC is located in the U.S. Department of Justice Building in Washington, D.C., 
and has 11 judges who are all appointed by the chief justice of the Supreme Court.17 
Before submitting the warrant application to FISC, the Justice Department reviews 
the application. Among other requirements, the application must contain the reasons 
for believing that the target person is a foreign agent and a “detailed description of 
the nature of the information sought and the type of communication or activities to 
be subject to surveillance.”18

During the past few years, Congress has passed several amendments to FISA. In 
August of 2007, Congress overhauled FISA by passing the Protect America Act of 
2007. That law was hailed by the government as an effort to “modernize” FISA in 
four important ways19:

“The Act permits our intelligence professionals to more effectively collect foreign  ■

intelligence information on targets in foreign lands without first receiving court 
approval;
“The Act provides a role for the FISA court in reviewing the procedures the  ■

intelligence community uses to ensure that surveillance efforts target persons 
located overseas;
“The Act provides for the FISA court to direct third parties to assist the intel- ■

ligence community in its collection efforts; and
“The Act protects third parties from private lawsuits arising from assistance  ■

they provide the government.”

The Protect America Act of 2007 was signed into law on August 5, 2007, but expired 
on February 17, 2008. The early months of 2008 featured intense effort by Congress 
to pass a new version of FISA, but as of this writing that effort has failed. Chances 
are that the new FISA law would keep most of the above provisions, but controversy 
centers on the protection given to third parties (referring mostly to telephone compa-
nies that help the federal government obtain the information), who receive immunity 
from civil liability.

THE ELECTRONIC COMMUNICATIONS AND PRIVACY ACT 

OF 1986 ECPA

Title III of the Omnibus Crime Control and Safe Streets Act of 1968 continues to be 
the main federal law on electronic surveillance. In 1986, however, the U.S. Congress 
passed the Electronic Communications and Privacy Act (ECPA), which amends and 
supplements the provisions of Title III. A series of law-oriented articles in the FBI 
Law Enforcement Bulletin discusses the main provisions of that law.20
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According to the author, Robert Fiatal, the ECPA contains three provisions that 
relate to federal, state, and local law enforcement work21:

1. It amends the law of nonconsensual interception of wire communi-
cations [wiretaps] and oral communications by a concealed microphone 
or electronic device [bugs].

2. It sets forth specific procedures for obtaining authorization to use pen 
registers [telephone decoders], which record the numbers dialed from 
a telephone, and trap-and-trace devices, which ascertain the origin of a 
telephone call.

3. It prescribes the procedure law enforcement officers must follow to 
obtain stored communications and records relating to communications 
services, such as telephone toll records and unlisted telephone subscriber 
information.

The aims of the ECPA are twofold: (1) to safeguard private electronic communications—
such as in-transit and stored electronic mail (e-mail), computing services, and voice 
mail—from unauthorized government access and (2) to ban Internet and other elec-
tronic communication service providers from divulging the contents of those commu-
nications without the consent of the customer who originated the communication.22

The ECPA sets forth some rules to protect privacy relative to the use of  cellular tele-
phones, radio paging, customer records, and satellite communication. It also includes 
rules on workplace privacy in public or private employment. Under this law, “an 
employer cannot monitor employee telephone calls or electronic mail when employ-
ees have a reasonable expectation of privacy.” It adds, however, that an employer is 
allowed to eavesdrop “if employees are notified in advance or if the employer has rea-
son to believe the company’s interests are in jeopardy.”23

ECPA provisions, particularly those enhancing the power of government to wire-
tap under various conditions, have become a focus of debate about individual pri-
vacy issues and the right of the government to uphold national security. Overall, the 
ECPA gives the government more power than it had in the past to conduct electronic 
surveillance in various law enforcement and security situations.

THE COMMUNICATIONS ASSISTANCE FOR LAW ENFORCEMENT 

ACT OF 1994 CALEA

Recognizing the importance of and growing concern about cell phones, the U.S. 
Congress passed the Communications Assistance for Law Enforcement Act of 1994. 
CALEA was enacted to keep up with further advances in telecommunications tech-
nology. It has provisions relating to three primary techniques of lawfully authorized 
electronic surveillance devices: pen registers, trap-and-trace devices, and content inter-
ceptions. CALEA supplements and amends provisions of Title III of the Omnibus 
Crime Control and Safe Streets Act of 1968 and ECPA.

CALEA’s stated purpose is “to make clear a telecommunications carrier’s duty 
to cooperate in the interception of communications for law enforcement purposes, 
and for other purposes.”24 Significantly, its provisions require the cell phone industry 
to design its systems to comply with new standards that would make it easier for the 
FBI to monitor calls. The act also left it to the Federal Communications Commission 
(FCC) to determine specific standards related to the FBI’s authority to monitor more 
than just cell phone conversations.
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After years of negotiations, in August 1999 the FCC announced rules that 
expanded the power of law enforcement agents to keep track of conversations and 
locate suspects. Among other things, the 1999 regulations authorize government 
agents (1) to determine the general location of a cell phone user by identifying which 
cellular antenna the phone company used to transmit the beginning and end of any 
call under surveillance, (2) to identify all callers on a conference call and monitor such 
conversations even after the target of the inquiry is no longer part of the conversation, 
and (3) to determine whether suspects are making use of such cell phone features as call 
forwarding and call waiting.25

Do users of cellular telephones have a “reasonable expectation of privacy”? 
Although the Supreme Court has not resolved this issue, lower courts have said no. 
The reason is that cell phones—“unlike standard wire phones and sophisticated cellu-
lar devices—transmit radio signals between a handset and a base unit that occasionally 
can be intercepted by other cordless telephones or even by short-wave radio sets.”26 
In the words of one observer, “Those who seek privacy protection for their conversa-
tions on cordless telephones should remember that the airwaves are public.” Despite 
the public nature of cell phone conversations, federal and local agents at present can 
monitor those calls only with a warrant.

In summary, Title III of the Omnibus Crime Control and Safe Streets Act of 
1968, the Foreign Intelligence Surveillance Act of 1978 (FISA), the Electronic 
Communications and Privacy Act of 1986 (ECPA), and the Communications 
Assistance for Law Enforcement Act of 1994 (CALEA) are currently the four main 
laws governing electronic surveillance by law enforcement officials. However, 
each year Congress introduces laws seeking to meet the challenges of technological 
advances. Some state legislatures have passed laws that supplement (but do not 
limit) federal laws. Electronic surveillance laws, however, are difficult to keep up 
with because they are detailed and complex due to the rapidly changing nature of 
the technologies they seek to regulate. The discussions here merely represent the 
proverbial tip of the iceberg. The good news is that we now have laws to guide 
law enforcement as it battles crimes involving the use of electronic technology; 
the bad news is that these laws are complex and always lag behind technological 
changes.

USING ELECTRONIC DEVICES FROM A PUBLIC PLACE

The Court has held that using a technological device to explore details of a home 
that would have been unknowable without physical intrusion is a search and there-
fore needs a search warrant (Kyllo v. United States, 533 U.S. 27 [2001]). In this case, 
Kyllo was suspected of growing marijuana in his house. From across the street and 
without entry into the home, the police used thermal imaging to examine the heat 
radiating from his house. The whole procedure took only a few minutes. Results 
showed that the roof over the garage and a side wall of the house were relatively 
hot compared to the rest of the house and substantially hotter than neighboring 
homes. Based on this information, utility bills, and tips from informants, the offi-
cers obtained a warrant to search Kyllo’s home. The search yielded more than 100 
marijuana plants.

Tried and convicted, Kyllo appealed, saying the use of a thermal imaging device 
aimed at a private home, even if it was from a public street, for the purpose of 

Kyllo v. United States 
(2001)
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 detecting amounts of heat constituted a search and needed a warrant. The Court 
agreed, saying in its decision, “We think that obtaining by sense-enhancing technol-
ogy any information regarding the interior of the home that could not otherwise 
have been obtained without physical intrusion into a constitutionally protected area 
constitutes a search. . . .” In sum, the Court held that there is a limit to electronic 
surveillance even if it does not directly intrude into individual privacy. The limit 
here was drawn where the Government uses a device that was not in general public 
use to explore details of a private home that would previously have been unknowable 
without physical intrusion. (Read the Case Brief to learn more about this case.)

ELECTRONIC DEVICES THAT DO NOT INTERCEPT 
COMMUNICATION

Some electronic devices gather information (such as a suspect’s location) but do not 
necessarily intercept communication. These devices do not come under Title III 
coverage, nor are they governed strictly by the concept of a reasonable expectation of 
privacy under the Fourth Amendment. Pen registers and electronic beepers (tracking 
devices) are two examples. The constitutionality of the use of cameras to monitor 
traffic and other offenders has not been addressed by the Court.

Title III of the Omnibus Crime Control and Safe  ■

Streets Act of 1968 forbids law enforcement 
officers from tapping or intercepting wire 
communications or using electronic devices 
to intercept private conversations, except if 
(1) there is a court order authorizing the wiretap 
or (2) consent is given by one of the parties.
The Foreign Intelligence Surveillance Act of  ■

1978 (FISA) regulates the collection of foreign 
intelligence information. It covers electronic 
eavesdropping and wiretapping, physical entries 
by government agents, and pen/trap orders. It 
created the Foreign Intelligence Surveillance 
Court, which issues warrants after some type of 
a hearing and after finding probable cause that 
four conditions have been met.
The Electronic Communications and Privacy Act of  ■

1986 (ECPA) (1) amends the law of nonconsen- 
sual interception of wire communications and 
oral communications by a concealed microphone 
or electronic device, (2) specifies procedures for 

obtaining authorization to use pen registers, and
(3) prescribes the procedure law enforcement officers 
must follow to obtain stored communications 
and records relating to communications 
services.
The Communications Assistance for Law Enforce- ■

ment Act of 1994 (CALEA) governs the use 
of cellular telephones through regulations 
passed by the Federal Communications 
Commission. Regulations allow government 
agents to (1) determine the general location of 
a cell phone user by identifying which cellular 
antenna was used by the phone company to 
transmit the beginning and end of any call 
under surveillance, (2) identify all callers on a 
conference call and monitor such conversations 
even after the target of the inquiry is no longer 
part of the conversation, and (3) determine 
if suspects are making use of such cell phone 
features as call forwarding and call waiting. 

A SUMMARY OF THE FOUR MAJOR FEDERAL LAWS 
ON ELECTRONIC SURVEILLANCE

H I G H
L I G H T
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 THE LEADING CASE ON THERMAL IMAGING*

Facts: Officers who suspected Kyllo of growing 
marijuana in his home used a thermal imag-
ing device to examine the heat radiating from 
his house. The thermal imaging device was 
used from across the street and took only a few 
minutes. The scan showed that the roof over 
the garage and a side wall of Kyllo’s house were 
relatively hot compared to the rest of his house 
and substantially hotter than neighboring homes. 
Based on this information, utility bills, and tips 
from informants, officers obtained a search war-
rant for Kyllo’s home. The search revealed more 
than 100 marijuana plants.

Issue or Issues: Does the use of a thermal imaging 
device aimed at a private home from a public street 
to detect heat within the home constitute a search 
within the meaning of the Fourth Amendment? Yes.

Holding: Where the Government uses a device 
that is not in general public use to explore details 
of a home that would have been unknowable 
without physical intrusion, the surveillance is a 
search and needs a warrant.

Case Significance: This case addresses the use of 
thermal imaging devices in law enforcement, an 
issue of concern in many jurisdictions because 
of technological advances. The Court describes 
what thermal imagers do as follows: “Thermal 
imagers detect infrared radiation, which virtually 
all objects emit but which is not visible to the 
naked eye. The imager converts radiation into 
images based on relative warmth—black is cool, 
white is hot, shades of gray connote relative dif-
ferences; in that respect, it operates somewhat 
like a video camera showing heat images.”

The government argued that thermal imag-
ing does not constitute a search because (1) it 
detects “only heat radiating from the external 
surface of the house” and therefore there is no 
entry; and (2) it did not “detect private activi-
ties occurring in private areas” because every-
thing that was detected was on the outside. 

The Court disagreed, concluding that the Fourth 
Amendment draws “a firm line at the entrance 
of the house.” It conceded that while no signifi-
cant compromise of the homeowner’s privacy 
occurred, “we must take the long view, from 
the original meaning of the Fourth Amendment 
forward.” Acknowledging that “it would be fool-
ish to contend that the degree of privacy secured 
to citizens by the Fourth Amendment has been 
entirely unaffected by the advance of technol-
ogy,” it nonetheless concluded that “the Fourth 
Amendment is to be construed in the light of 
what was deemed an unreasonable search and sei-
zure when it was adopted, and in a manner that 
will conserve public interest as well as the interest 
and rights of individual citizens.” This decision 
reaffirms the new concept of electronic surveil-
lance, which holds that physical entry alone does 
not determine whether Fourth Amendment 
rights have been violated. Instead, the test is 
whether police behavior violated a reasonable 
expectation of privacy.

Excerpts from the Decision: At the very core 
of the Fourth Amendment stands the right of a 
man to retreat into his own home and there be 
free from unreasonable governmental intrusions. 
With few exceptions, the question whether a 
warrantless search of a home is reasonable and 
hence constitutional must be answered no [cita-
tions omitted]. . . . We think that obtaining by 
sense-enhancing technology any information 
regarding the interior of the home that could not 
otherwise have been obtained without physical 
intrusion into a constitutionally protected area 
constitutes a search, at least where (as here) the 
technology in question is not in general public 
use. . . . On the basis of this criterion, the infor-
mation obtained by the thermal imager in this 
case was the product of a search.

*This case brief is modified from Rolando V. del Carmen & Jeffery 
T. Walker, Briefs of Leading Cases in Law Enforcement, 6th edition 
(Anderson Publishing/LexisNexis, 2006), pp. 165–166.

Kyllo v. United States, 

533 U.S. 27 (2001)
C A S E 
BRIEF
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PEN REGISTERS

The Fourth Amendment does not require that the police obtain judicial authoriza-
tion before using pen registers, which record the numbers dialed from a particular 
telephone. In Smith v. Maryland, 442 U.S. 735 (1979), the Court held that not every 
use of an electronic device to gather information is governed by the Constitution. Pen 
registers gather information but do not necessarily intercept communication, so they 
do not come under Fourth Amendment protection.

The Court gave two reasons for this decision. First, it is doubtful that telephone 
users in general have any expectation of privacy regarding the numbers they dial, 
because they typically know that the telephone company has facilities for recording all 
phone numbers dialed and in fact records them routinely for various legitimate busi-
ness and billing purposes. Second, even if the petitioner did harbor some subjective 
expectation of privacy, this expectation is not one that society is prepared to recognize 
as reasonable. When the petitioner voluntarily conveyed numerical information to 
the phone company and “exposed” that information to its equipment in the normal 
course of business, he assumed the risk that the company would reveal the informa-
tion to the police.

The Court has held that the police may obtain a court order to require the tele-
phone company to assist in installing the pen register (United States v. New York 
Telephone Company, 434 U.S. 159 [1977]). Note, however, that ECPA (discussed 
earlier) requires law enforcement agencies to obtain a court order (instead of a wiretap 
order) and specifies the procedure to be followed for obtaining that order.

In sum, the Fourth Amendment does not require the police to obtain judicial 
authorization before using pen registers, but federal law requires it and sets the pro-
cedure for obtaining it.

ELECTRONIC BEEPERS

The use of a beeper to keep track of a person traveling on public roads does not consti-
tute a search, because a person has no reasonable expectation of privacy when traveling 
on a public thoroughfare (United States v. Knotts, 460 U.S. 276 [1983]). In a subse-
quent case decided the following year, the Court said that the warrantless monitoring 
of a beeper (which was installed by the police in an ether can and later delivered to the 
defendants) after the device had been unwittingly taken into a private residence violated 
the Fourth Amendment rights of the residents and others (United States v. Karo, 468 
U.S. 705 [1984]). Nonetheless, the Court concluded that the evidence obtained could 
not be excluded, because there was ample probable cause, aside from the information 
that had been obtained as a result of the beeper, to justify the issuance of a warrant.

In sum, beepers can be used legally to monitor the movements of a suspect in a 
public place but not in a private residence.

CAMERAS TO MONITOR TRAFFIC AND OTHER OFFENDERS

Many cities in the United States today use automatic red-light ticketing technol-
ogy for law enforcement. In some instances, this technology involves photographing 
vehicle drivers (such as those beating traffic red lights or not paying toll fees); in oth-
ers, it involves photographing only the license plates of the offending vehicles and 
then mailing tickets to the registered owners.

Smith v. Maryland (1979)

United States v. New York 
Telephone Company 
(1977)

United States v. Knotts 
(1983)

United States v. Karo 
(1984)
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This form of law enforcement surveillance has reportedly spread to nontraffic 
situations. As one news item put it: “Go for dinner or a drink in Tampa’s most popu-
lar entertainment district, and cameras mounted above the congested streets may 
scan your face for a match against a photo database of runaways and felons.” It adds, 
“If the cameras find a probable match, you could be explaining yourself to a police 
officer within minutes.” More and more places across the country are experimenting 
with these technological tools for law enforcement purposes.27

The extent of this form of electronic surveillance was recently summarized by The 
Economist, an international newsmagazine, as follows:

Closed-circuit television cameras (CCTV) with infrared night vision peer 
down at citizens from street corners, and in banks, airports and shopping 
malls. Every time someone clocks on a web page, makes a phone call, uses 
a credit card, or checks in with a micro chipped pass at work, that person 
leaves a data trail that can later be tracked. Every day, billions of bits of such 
personal data are stored, sifted, analyzed, cross-referenced with other infor-
mation and, in many cases, used to build up profiles to predict possible future 
behavior.28

The constitutionality of these forms of surveillance has not been addressed by 
the Court, but cases will likely reach the lower courts soon. The issue raised will be a 
possible violation of the right to privacy rather than a Fourth Amendment violation, 
although that will also be raised. How the Court will eventually decide the issue is 
hard to tell.

Many new legal issues have arisen related to terrorism  ■

and are being addressed by the courts.
Th e old concept of electronic surveillance held that  ■

it was unconstitutional only if it involved trespass to 
property. Th e new concept holds that electronic sur-
veillance is unconstitutional if it violates a reasonable 
expectation of privacy. Under the new concept, there 
is no need for trespass.
Four federal laws govern electronic surveillance: Title III  ■

of the Omnibus Crime Control and Safe Streets Act of 
1968, FISA, ECPA, and CALEA.
Pen registers do not violate Fourth Amendment  ■

rights, but the use of electronic beepers to monitor 
movements of a person in a private residence need a 
warrant.

According to the FBI, terrorism is “the unlawful use of  ■

force and violence against persons or property to intimi-
date or coerce a government, the civilian population or 
any segment thereof, in the furtherance of political or 
social objectives.”
Th e USA Patriot Act of 2001, as amended by the USA  ■

Patriot Act of 2006, has greatly expanded the authority 
of federal, state, and local law enforcement to conduct 
searches and seizures, all aimed at preventing or mini-
mizing terrorism.
Th e Department of Homeland Security brings together  ■

22 federal agencies and is the main agency tasked with 
securing the United States from terrorist attacks.
Federal laws do not clearly defi ne the role of local law  ■

enforcement agencies in the war on terrorism, but col-
laborative activities are going on between federal and 
local agencies.

SUMMARY
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 7. Distinguish between the old and the new concepts of 
electronic surveillance.

 8. What does the case of Katz v. United States (1967) say, 
and why is this case important?

 9. Give a summary of the following laws: Title III of 
the Omnibus Crime Control and Safe Streets Act of 
1968, FISA, ECPA, and CALEA.

 10. Under Title III of the Omnibus Crime Control and 
Safe Streets Act of 1968, law enforcement authorities 
cannot tap or intercept wire communications or use 
electronic devices to intercept private conversations, 
except in two situations. What are those situations? 
Discuss each.

 11. How has the Foreign Intelligence Surveillance Act 
of 1978 (FISA), as amended, greatly expanded the 
authority of the government to gather surveillance 
intelligence?

 12. Is your use of a cell phone protected by the Fourth 
Amendment? Is the use of cell phones similar to or 
different from your use of landline telephones under 
the Fourth Amendment? Explain your answer.

 1. Give some of the main provisions of the USA Patriot 
Act of 2001. How has it expanded the authority of law 
enforcement agencies to search and seize?

 2. What are “fusion centers”? In what ways are they 
good? In what ways are they of concern?

 3. What are some of the provisions of the USA Patriot 
Act of 2006? Give some that are new and some that 
renew the provisions of the USA Patriot Act of 2001.

 4. The Department of Homeland Security says that it 
has “one mission but uses many tools and areas of 
expertise” to accomplish that mission. What is that 
one mission, and how is it accomplished by that 
agency?

 5. “The role of the police in the fight against terrorism 
is clearly defined.” Is this statement true or false? 
Explain your answer, then give examples of collabora-
tive efforts between the national government and local 
police agencies to fight terrorism.

 6. What do you consider to be some of the more inter-
esting legal issues related to terrorism? If you were a 
judge, how would you decide those issues if they were 
litigated in your court? Justify your answers.

REVIEW QUESTIONS

saying that there is no probable cause to believe a crime 
has taken place. P later befriends the live-in girlfriend 
of the neighbor in question, and she gives P permission 
to wiretap their landline telephone. With the help of 
other police officers, P wiretaps the neighbor-suspect’s 
home based on the consent given and, in fact, obtains 
incriminating evidence. You are a judge in the court 
where a lawsuit has been brought for allegedly violating 
the neighbor-suspect’s rights. Who wins this lawsuit 
and why? Answer based on federal and state law.

 3. Y lives in a rural area near Denver, Colorado. The 
police suspect he is a drug dealer. One day, when Y’s 
car was in a repair shop, the police attached an elec-
tronic beeper to it. They monitored the beeper for a 
few days and through it obtained information that Y 
traveled many miles each day to a certain suspicious 
location; in addition, they obtained information from 
a reliable informant that Y had suspicious cans and 
barrels in his home garage. Acting on this information, 
the police obtained a warrant to search Y ’s house and 
garage. The judge issues the warrant. Was this issu-
ance of a search warrant valid? Justify your answer.

 1. J is an American who obtained his citizenship two 
years ago. He was recently caught fighting against 
U.S. forces in Iraq. He says he is not a member of Al 
Qaeda, but sympathizes with the cause of Iraq and is 
fighting to prevent continued American presence in 
that country. He was brought to the Guantánamo Bay 
Detention Center, in Cuba, and has been detained 
there for the past six months. Questions: Is J entitled 
to access to U.S. civilian courts, or is his case to be 
tried and resolved in military courts? Can J be detained 
indefinitely under army custody, assuming indefinite 
detention of enemy combatants is allowed under U.S. 
Military Law? Is J entitled to a civilian lawyer during 
trial like any other U.S. citizen who is tried for a seri-
ous crime? Finally, are his rights the same as or differ-
ent from rights given to non-Americans captured in 
Iraq while fighting against U.S. military forces?

 2. P is a police officer in El Paso, Texas, who suspects 
that one of his neighbors is in contact with foreign 
agents abroad and may be plotting to attack U.S. cit-
ies. P goes to the court to ask permission to wiretap his 
neighbor’s home, but the court refuses authorization, 

TEST YOUR UNDERSTANDING
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Note: This appendix is based on the work of John Scott Blonien, senior assistant 
attorney general of the state of Washington, with additions and modifications 
by the author.

As a witness, you have an important job to do. In order for the court to make a cor-
rect and wise decision and for justice to be served, the evidence in a case must be 
presented by all the parties in a truthful manner. Otherwise, the administration of 
justice becomes tainted and flawed.

All witnesses are required to take an oath “to tell the truth, the whole truth 
and nothing but the truth.” There are two ways, however, to tell the truth. One is 
 ineffectively—in a halting, stumbling, hesitant manner—which makes the court and 
the jury doubt your testimony. The other is effectively—in a confident, straightfor-
ward, and candid manner—which makes you a more credible and useful witness.

Here is a list of thirty suggestions to help you become a more effective witness. 
Go over this list before testifying.

 1. Be prompt. Never keep the court and the jury waiting.
 2. Dress properly and be neat. Do not wear gaudy or “loud” clothing 

or dark glasses. If your work requires a uniform, ask your attorney 
whether wearing a uniform for the occasion is appropriate.

 3. When taking the oath, stand upright, pay attention, and say “I do” 
clearly.

 4. Be serious. Avoid laughing, giggling, or talking about the case in the 
hallway or restrooms of the courthouse.

 5. Be sincere and candid; do not bluff. It is better to admit a mistake 
than to try to bluff  your way through.

 6. Testify from memory, but do not try to memorize what you 
are going to say. If you do that, your testimony will sound “pat” 
and “rehearsed” and will not be as believable. You are allowed to 
consult the notes you made concerning the event about which you 
are testifying. Ordinarily, however, these notes are also available to 
the opposing attorney and will probably be referred to during cross-
examination. Remember your notes well.
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 7. Prior to your testimony, try to picture the scene, the objects there, 
the distances, and what happened. Th is will make your recollection 
more accurate. If the question is about distances or time, and your 
answer is only an estimate, be sure to say so.

 8. Speak clearly and loudly. Th e person farthest away in the courtroom 
should be able to hear you. Remember to glance at the judge and the 
jury and to talk to them honestly and openly, as you would to a friend 
or neighbor. Direct your answers mostly to the jury rather than to the 
opposing lawyer, your own lawyer, or the judge.

 9. Listen carefully to the questions asked. Do not appear too eager 
to respond. Pause briefl y before answering, and then give a well-
considered answer.

 10. Never try to answer a question you do not understand. If you do 
not understand a question, politely ask the person posing the question 
to repeat it.

 11. Explain your answer, if necessary. Do not be afraid to ask the judge 
to allow you to explain your answer, particularly if the question cannot 
be answered truthfully with a simple “yes” or “no.”

 12. Answer simply and directly, and answer only the question asked. 
Do not volunteer information not actually sought by the questioner.

 13. Keep your answer short and to the point. Avoid long narration.
 14. If you feel you did not answer the question correctly, make your 

correction immediately. If your answer was not clear, clarify it.
 15. If you can, give categorical, definite answers. Avoid saying, “I think,” 

“I believe,” or “In my opinion.” If you do not know, say so. If asked 
about details that a person is not likely to remember, it is best simply 
to say, “I do not remember.” Do not bluff , guess, or speculate.

 16. Do not give conclusions or opinions, unless asked. In a court of 
law, only expert witnesses are usually allowed to give conclusions or 
opinions. Th e court and jury are interested only in the facts, not in 
an opinion or conclusion. For example, “X’s death was caused by stab 
wounds” is stating an opinion. On the other hand, saying that you saw 
Y stab X is stating a fact, assuming that was what you saw happen.

 17. Avoid saying, “That is all of the conversation,” or “Nothing 
else happened.” Instead say, “Th at is all I recall,” or “Th at is all 
I remember happening.” It is possible that after some thought you 
might remember something else.

 18. Be polite and courteous. Th is suggestion applies even if the attorney 
questioning you behaves otherwise. Do not be cocky or antagonistic, 
or else you will lose credibility with the judge and jury.

 19. Remember that you are sworn to tell the truth; tell it. Admit 
every material truth even if it is not to the advantage of your side. 
Do not stop to fi gure out whether your answer will help or hurt your 
cause. Just answer the questions truthfully and to the best of your 
recollection.

 20. Be aware that you are likely to be asked about earlier statements 
you made, if any, related to the case. Th is would include any 
statements you may have made in an affi  davit, deposition, or earlier 
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testimony. Listen carefully to what is being read or repeated, and give a 
truthful answer.

 21. Do not be afraid to admit that you made an earlier statement. As 
much as possible, your answer should be consistent with your previous 
statement. However, if there are discrepancies between your earlier 
statement and your current testimony, admit them and, if you can, 
explain them.

 22. Try not to appear nervous. Avoid mannerisms (such as touching 
your nose or eyeglasses, wiping your eyebrow, or covering your 
mouth), which convey the impression that you are scared or are not 
telling the truth.

 23. Never lose your temper or show irritation. Th e opposing attorney 
may try to agitate or aggravate you on cross-examination, in hopes 
that you will lose your temper and say things that will hurt your cause. 
Keep your cool at all times.

 24. If you do not want to answer a question, do not ask the court 
whether you must answer it. Th is might make the judge or jury 
think you have something to hide. If the court wants you to answer 
the question, do so.

 25. Do not look at the attorney for your side or at the judge for help. If 
the question is improper, the attorney for your side will probably object 
to it or have your answer stricken from the record after it is given. Give 
the attorney for your side an opportunity to react to or object to the 
question asked. Pause before giving an answer.

 26. Do not argue with the opposing attorney. It is the job of the lawyer 
for your side to do that.

 27. Do not nod your head for a “yes” or “no” answer. Speak clearly so that 
the court reporter or a recording device can hear or pick up your answer.

 28. Do not be intimidated by questions about whether you have 
conferred with your lawyer. Th e opposing attorney might ask you 
the following question: “Have you talked to anybody about this 
case?” If you say, “No,” the court will know that is probably not true, 
because good attorneys try to talk to a witness before he or she takes 
the stand. If you say, “Yes,” the defense lawyer might imply that you 
have been told what to say. Be honest and say that you have talked 
with whomever you have talked with—an attorney, the victim, 
other witnesses—and that you simply told them what the facts were. 
Suppose the opposing lawyer asks, in a loud and mocking voice, 
“Do you mean to tell this honorable court that you discussed your 
testimony in this case with the district attorney?” If you did, simply 
answer, “Yes.” Remember, there is nothing wrong with your discussing 
the facts of the case with your attorney; that is expected. What is 
wrong is your lawyer telling you what to say.

 29. Avoid any discussion of any kind with a juror or potential juror in 
or out of the courthouse. Do not discuss the case with anyone at the 
courthouse other than your attorney, particularly if somebody is listening.

 30. When you leave the witness stand after testifying, act confi dent. 
Do not smile, appear downcast, or exude an air of triumph.
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We the People of the United States, in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the common 
defence, promote the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity, do ordain and establish this Constitution 
for the United States of America.

Article I

Section 1. All legislative Powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives.

Section 2. The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch of 
the State Legislature.

No Person shall be a Representative who shall not have attained to the Age of 
twenty five Years, and been seven Years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, including 
those bound to Service for a Term of Years, and excluding Indians not taxed, three 
fifths of all other Persons. The actual Enumeration shall be made within three Years 
after the first Meeting of the Congress of the United States, and within every subse-
quent Term of ten Years, in such Manner as they shall by Law direct. The Number 
of Representatives shall not exceed one for every thirty Thousand, but each State 
shall have at Least one Representative; and until such enumeration shall be made, the 
State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-
Island and Providence Plantations one, Connecticut five, New-York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina 
five, South Carolina five, and Georgia three.

When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and 
shall have the sole Power of Impeachment.
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Section 3. The Senate of the United States shall be composed of two Senators from 
each State, chosen by the Legislature thereof, for six Years; and each Senator shall have 
one Vote.

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. The Seats 
of the Senators of the first Class shall be vacated at the Expiration of the second 
Year, of the second Class at the Expiration of the fourth Year, and of the third 
Class at the Expiration of the sixth Year, so that one third may be chosen every 
second Year; and if Vacancies happen by Resignation, or otherwise, during the 
Recess of the Legislature of any State, the Executive thereof may make temporary 
Appointments until the next Meeting of the Legislature, which shall then fill such 
Vacancies.

No person shall be a Senator who shall not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall be chosen.

The Vice President of the United States shall be President of the Senate, but shall 
have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in 
the Absence of the Vice President, or when he shall exercise the Office of President 
of the United States.

The Senate shall have the sole Power to try all Impeachments. When sitting 
for that Purpose, they shall be on Oath or Affirmation. When the President of the 
United States is tried, the Chief Justice shall preside: And no Person shall be con-
victed without the Concurrence of two thirds of the Members present. Judgment in 
Cases of Impeachment shall not extend further than to removal from Office, and dis-
qualification to hold and enjoy any Office of honor, Trust or Profit under the United 
States: but the Party convicted shall nevertheless be liable and subject to Indictment, 
Trial, Judgment and Punishment, according to law.

Section 4. The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except as to 
the Places of chusing Senators.

The Congress shall assemble at least once in every Year, and such Meeting shall be 
on the first Monday in December, unless they shall by Law appoint a different Day.

Section 5. Each House shall be the Judge of the Elections, Returns and Qual-
ifications of its own Members, and a Majority of each shall constitute a Quorum to 
do Business; but a smaller Number may adjourn from day to day, and may be autho-
rized to compel the Attendance of absent Members, in such Manner, and under such 
Penalties as each House may provide.

Each House may determine the Rules of its Proceedings, punish its Members for 
disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

Each House shall keep a journal of its Proceedings, and from time to time  publish 
the same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas 
and Nays of the Members of either House on any question shall, at the Desire of one 
fifth of those Present, be entered on the Journal.

Neither House, during the Session of Congress, shall, without the Consent of the 
other, adjourn for more than three days, nor to any other Place than that in which 
the two Houses shall be sitting.
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Section 6. The Senators and Representatives shall receive a Compensation for their 
Services, to be ascertained by Law, and paid out of the Treasury of the United States. 
They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged 
from Arrest during their Attendance at the Session of their respective Houses, and in 
going to and returning from the same; and for any Speech or Debate in either House, 
they shall not be questioned in any other Place.

No Senator or Representative shall, during the Time for which he was elected, be 
appointed to any civil Office under the Authority of the United States, which shall 
have been created, or the Emoluments whereof shall have been encreased during such 
time; and no Person holding any Office under the United States, shall be a Member 
of either House during his Continuance in Office.

Section 7. All Bills for raising Revenue shall originate in the House of Repre sen-
tatives; but the Senate may propose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it become a Law, be presented to the President of the United States; 
If he approve he shall sign it, but if not he shall return it, with his Objections to that 
House in which it shall have originated, who shall enter the Objections at large on 
their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of 
that House shall agree to pass the Bill, it shall be sent, together with the Objections, 
to the other House, by which it shall likewise be reconsidered, and if approved by two 
thirds of that House, it shall become a Law. But in all such Cases the Votes of both 
Houses shall be determined by yeas and Nays, and the Names of the Persons voting 
for and against the Bill shall be entered on the Journal of each House respectively. 
If any Bill shall not be returned by the President within ten Days (Sundays excepted) 
after it shall have been presented to him, the Same shall be a Law, in like Manner 
as if he had signed it, unless the Congress by their Adjournment prevent its Return, 
in which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjournment) 
shall be presented to the President of the United States; and before the Same shall 
take Effect, shall be approved by him, or being disapproved by him, shall be repassed 
by two thirds of the Senate and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill.

Section 8. The Congress shall have Power To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts and Excises shall be uniform 
throughout the United States.

To borrow Money on the Credit of the United States;
To regulate Commerce with foreign Nations, and among the several States, and 

with the Indian Tribes;
To establish an uniform Rule of Naturalization, and uniform Laws on the subject 

of Bankruptcies throughout the United States;
To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 

Standard of Weights and Measures;
To provide for the Punishment of counterfeiting the Securities and current Coin 

of the United States;
To establish Post Offices and post Roads;
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To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries;

To constitute Tribunals inferior to the supreme Court;
To define and punish Piracies and Felonies committed on the high Seas, and 

Offences against the Law of Nations;
To declare War, grant letters of Marque and Reprisal, and make rules concerning 

Captures on Land and Water;
To raise and support Armies, but no Appropriation of Money to that Use shall 

be for a longer Term than two Years;
To provide and maintain a Navy;
To make rules for the Government and Regulation of the land and naval Forces;
To provide for calling forth the Militia to execute the Laws of the Union,  suppress 

Insurrections and repel Invasions;
To provide for organizing, arming, and disciplining, the Militia, and for  governing 

such Part of them as may be employed in the Service of the United States, reserving to 
the States respectively, the Appointment of the Officers, and the Authority of training 
the Militia according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular States, and the 
Acceptance of Congress, become the Seat of the Government of the United States, and 
to exercise like Authority over all Places purchased by the Consent of the Legislature 
of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, 
dock-Yards, and other needful Buildings;—And

To make all Laws which shall be necessary and proper for carrying into Execution 
the foregoing Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof.

Section 9. The Migration or Importation of such Persons as any of the States now 
existing shall think proper to admit, shall not be prohibited by the Congress prior to 
the Year one thousand eight hundred and eight, but a Tax or duty may be imposed 
on such Importation, not exceeding ten dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.
No Capitation, or other direct, Tax shall be laid, unless in Proportion to the 

Census or Enumeration herein before directed to be taken.
No Tax or Duty shall be laid on Articles exported from any State.
No Preference shall be given by any Regulation of Commerce or Revenue to the 

Ports of one State over those of another; nor shall Vessels bound to, or from, one 
State, be obliged to enter, clear, or pay Duties in another.

No money shall be drawn from the Treasury, but in Consequence of Appro-
priations made by Law; and a regular Statement and Account of the Receipts and 
Expenditures of all public Money shall be published from time to time.

No Title of Nobility shall be granted by the United States: And no Person 
 holding any Office of Profit or Trust under them, shall, without the Consent of the 
Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, 
from any King, Prince, or foreign State.
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Section 10. No State shall enter into any Treaty, Alliance, or Confederation; grant 
Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but 
gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post 
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties 
on Imports or Exports, except what may be absolutely necessary for executing its 
inspection Laws; and the net Produce of all Duties and Imposts, laid by any State on 
Imports or Exports, shall be for the Use of the Treasury of the United States; and all 
such Laws shall be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with 
another State, or with a foreign Power, or engage in War, unless actually invaded, or 
in such imminent Danger as will not admit of delay.

Article II

Section 1. The executive Power shall be vested in a President of the United States of 
America. He shall hold his Office during the Term of four Years, and, together with 
the Vice President, chosen for the same Term, be elected, as follows.

Each State shall appoint, in such Manner as the Legislature thereof may direct, a 
Number of Electors, equal to the whole Number of Senators and Representatives to 
which the State may be entitled in the Congress: but no Senator or Representative, 
or Person holding an Office of Trust or Profit under the United States, shall be 
appointed an Elector.

The Electors shall meet in their respective States, and vote by Ballot for two 
Persons, of whom one at least shall not be an Inhabitant of the same State with 
 themselves. And they shall make a List of all the Persons voted for, and of the 
Number of Votes for each; which List they shall sign and certify, and transmit sealed 
to the Seat of the Government of the United States, directed to the President of the 
Senate. The President of the Senate shall, in the Presence of the Senate and House of 
Representatives, open all the Certificates, and the Votes shall then be counted. The 
Person having the greatest Number of Votes shall be the President, if such Number 
be a Majority of the whole Number of Electors appointed; and if there be more than 
one who have such Majority, and have an equal Number of Votes, then the House 
of Representatives shall immediately chuse by Ballot one of them for President; and 
if no Person have a Majority, then from the five highest on the List the said House 
shall in like Manner chuse the President. But in chusing the President, the Votes shall 
be taken by States, the Representation from each State having one Vote; A quorum 
for this Purpose shall consist of a Member or Members from two thirds of the States, 
and a Majority of all the States shall be necessary to a Choice. In every Case, after 
the Choice of the President, the Person having the greatest Number of Votes of the 
Electors shall be the Vice President. But if there should remain two or more who have 
equal Votes, the Senate shall chuse from them by Ballot the Vice President.

The Congress may determine the Time of chusing the Electors, and the Day on 
which they shall give their Votes; which Day shall be the same throughout the United 
States.

No Person except a natural born Citizen, or a Citizen of the United States, at the 
time of the Adoption of this Constitution, shall be eligible to the Office of President; 
neither shall any Person be eligible to that Office who shall not have attained to the 
Age of thirty five Years, and been fourteen Years a Resident within the United States.
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In Case of the Removal of the President from Office, or of his Death, Resi g-
nation, or Inability to discharge the Powers and Duties of the said Office, the Same 
shall devolve on the Vice President, and the Congress may by Law provide for the 
Case of Removal, Death, Resignation or Inability, both of the President and Vice 
President, declaring what Officer shall then act as President, and such Officer shall act 
accordingly, until the Disability be removed, or a President shall be elected.

The President shall, at stated Times, receive for his Services, a Compensation, 
which shall neither be increased nor diminished during the Period for which he shall 
have been elected, and he shall not receive within that Period any other Emolument 
from the United States, or any of them.

Before he enter on the Execution of his Office, he shall take the following Oath 
or Affirmation:—“I do solemnly swear (or affirm) that I will faithfully execute the 
Office of President of the United States, and will to the best of my Ability, preserve, 
protect and defend the Constitution of the United States.”

Section 2. The President shall be Commander in Chief of the Army and Navy of 
the United States, and of the Militia of the several States, when called into the actual 
Service of the United States; he may require the Opinion, in writing, of the principal 
Officer in each of the executive Departments, upon any Subject relating to the Duties 
of their respective Offices, and he shall have Power to grant Reprieves and Pardons 
for Offenses against the United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators present concur; and he shall nominate, 
and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the supreme Court, and all other 
Officers of the United States, whose Appointments are not herein otherwise provided 
for, and which shall be established by Law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in the President alone, 
in the Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during 
the Recess of the Senate, by granting Commissions which shall expire at the End of 
their next Session.

Section 3. He shall from time to time give to the Congress Information of the State 
of the Union, and recommend to their Consideration such Measures as he shall judge 
necessary and expedient; he may, on extraordinary Occasions, convene both Houses, 
or either of them, and in Case of Disagreement between them, with Respect to the 
Time of Adjournment, he may adjourn them to such Time as he shall think proper; he 
shall receive Ambassadors and other public Ministers; he shall take Care that the Laws 
be faithfully executed, and shall Commission all the Officers of the United States.

Section 4. The President, Vice President and all civil Officers of the United States, 
shall be removed from Office on Impeachment for, and Conviction of, Treason, 
Bribery, or other high Crimes and Misdemeanors.

Article III

Section 1. The judicial Power of the United States shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to time ordain 
and establish. The Judges, both of the supreme and inferior Courts, shall hold their 
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Offices during good Behaviour, and shall, at stated Times, receive for their Services a 
Compensation, which shall not be diminished during their Continuance in Office.

Section 2. The judicial Power shall extend to all Cases, in Law and Equity,  arising 
under this Constitution, the Laws of the United States, and Treaties made, or which 
shall be made, under their Authority;—to all Cases affecting Ambassadors, other pub-
lic Ministers and Consuls;—to all Cases of admiralty and maritime Jurisdiction;—to 
Controversies to which the United States shall be a Party;—to Controversies between 
two or more States;—between a State and Citizens of another State;—between 
Citizens of different States;—between Citizens of the same State claiming Lands 
under Grants of different States, and between a State, or the Citizens thereof, and 
foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those 
in which a State shall be Party, the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regu-
lations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and 
such Trial shall be held in the State where the said Crimes shall have been committed; 
but when not committed within any State, the Trial shall be at such Place or Places 
as the Congress may by Law have directed.

Section 3. Treason against the United States shall consist only in levying War against 
them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall 
be convicted of Treason unless on the Testimony of two Witnesses to the same overt 
Act, or on Confession in open Court. The Congress shall have Power to declare the 
Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood, 
or Forfeiture except during the Life of the Person attainted.

Article IV

Section 1. Full Faith and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State. And the Congress may by 
general Laws prescribe the Manner in which such Acts, Records and Proceedings shall 
be proved, and the Effect thereof.

Section 2. The Citizens of each State shall be entitled to all Privileges and Immunities 
of Citizens in the several States.

A Person charged in any State with Treason, Felony, or other Crime, who shall 
flee from Justice, and be found in another State, shall on Demand of the executive 
Authority of the State from which he fled, be delivered up, to be removed to the State 
having Jurisdiction of the Crime.

No person held to Service or Labour in one State, under the Laws thereof, 
escaping into another, shall, in Consequence of any Law or Regulation therein, be 
 discharged from such Service or Labour, but shall be delivered up on Claim of the 
Party to whom such Service or Labour may be due.

Section 3. New States may be admitted by the Congress into this Union; but no 
new State shall be formed or erected within the Jurisdiction of any other State; nor 
any State be formed by the Junction of two or more States, or Parts of States, without 
the Consent of the Legislatures of the States concerned as well as of the Congress.
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The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United States; 
and nothing in this Constitution shall be so construed as to Prejudice any Claims of 
the United States, or of any particular State.

Section 4. The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them against Invasion; 
and on Application of the Legislature, or of the Executive (when the Legislature can-
not be convened) against domestic Violence.

Article V

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall  propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for proposing 
Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part 
of this Constitution, when ratified by the Legislatures of three fourths of the several 
States, or by Conventions in three fourths thereof, as the one or the other Mode of 
Ratification may be proposed by the Congress; Provided that no Amendment which 
may be made prior to the Year One thousand eight hundred and eight shall in any 
Manner affect the first and fourth Clauses in the Ninth Section of the first Article; 
and that no State, without its Consent, shall be deprived of its equal Suffrage in the 
Senate.

Article VI

All Debts contracted and Engagements entered into, before the Adoption of this 
Constitution, shall be as valid against the United States under this Constitution, as 
under the Confederation. This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme Law of the Land; and 
the Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of the 
several State Legislatures, and all executive and judicial Officers, both of the United 
States and of the several States, shall be bound by Oath or Affirmation, to support 
this Constitution; but no religious Test shall ever be required as a Qualification to 
any Office or public Trust under the United States.

Article VII

The Ratification of the Conventions of nine States, shall be sufficient for the 
Establishment of this Constitution between the States so ratifying the Same.

Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand seven  hundred 
and Eighty seven and of the Independence of the United States of America the 
Twelfth In witness whereof We have hereunto subscribed our Names,

Amendments to the Constitution

(The first ten Amendments were ratified December 15, 1791, and form what is 
known as the “Bill of Rights.”)
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Amendment 1

Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the peo-
ple peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment 2

A well-regulated Militia, being necessary to the security of a free State, the right of the 
people to keep and bear Arms, shall not be infringed.

Amendment 3

No Soldier shall, in time of peace be quartered in any house, without the consent of 
the Owner, nor in time of war, but in a manner to be prescribed by law.

Amendment 4

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, and  particularly 
describing the place to be searched, and the persons or things to be seized.

Amendment 5

No person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time of War or public danger; 
nor shall any person be subject for the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use without just compensation.

Amendment 6

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defence.

Amendment 7

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined 
in any Court of the United States, than according to the rules of the common law.

Amendment 8

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted.

Amendment 9

The enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people.
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Amendment 10

The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people.

Amendment 11

(Ratified February 7, 1795)

The Judicial power of the United States shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the United States by Citizens 
of another State, or by Citizens or Subjects of any Foreign State.

Amendment 12

(Ratified July 27, 1804)

The Electors shall meet in their respective states and vote by ballot for President and 
Vice President, one of whom, at least, shall not be an inhabitant of the same state 
with themselves; they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice President, and they shall make 
distinct lists of all persons voted for as President, and of all persons voted for as Vice 
President, and of the number of votes for each, which lists they shall sign and certify, 
and transmit sealed to the seat of the Government of the United States, directed to 
the President of the Senate;—The President of the Senate shall, in the presence of 
the Senate and House of Representatives, open all the certificates and the votes shall 
then be counted;—The person having the greatest number of votes for President, 
shall be the President, if such number be a majority of the whole number of Electors 
appointed; and if no person have such majority, then from the persons having the 
highest numbers not exceeding three on the list of those voted for as President, 
the House of Representatives shall choose immediately, by ballot, the President. But 
in choosing the President, the votes shall be taken by States, the representation from 
each State having one vote; a quorum for this purpose shall consist of a member or 
members from two-thirds of the states, and a majority of all the states shall be neces-
sary to a choice. And if the House of Representatives shall not choose a President 
whenever the right of choice shall devolve upon them, before the fourth day of March 
next following, then the Vice President shall act as President, as in case of the death 
or other constitutional disability of the President.—The person having the greatest 
number of votes as Vice President, shall be the Vice President, if such number be a 
majority of the whole number of Electors appointed, and if no person have a major-
ity, then from the two highest numbers on the list, the Senate shall choose the Vice 
President; a quorum for the purpose shall consist of two-thirds of the whole number 
of Senators, and a majority of the whole number shall be necessary to a choice. But 
no person constitutionally ineligible to the office of President shall be eligible to that 
of Vice President of the United States.

Amendment 13

(Ratified December 6, 1865)

Section 1. Neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate legislation.
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Amendment 14

(Ratified July 9, 1868)

Section 1. All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny any person within its 
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States accord-
ing to their respective numbers, counting the whole number of persons in each 
State, excluding Indians not taxed. But when the right to vote at any election 
for the choice of Electors for President and Vice President of the United States, 
Representatives in Congress, the Executive and Judicial officers of a State, or the 
members of the Legislature thereof, is denied to any of the male inhabitants of 
such State, being  twenty-one years of age, and citizens of the United States, or in 
any way abridged, except for participation in rebellion, or other crime, the basis of 
representation therein shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens twenty-one years of 
age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of 
President and Vice President, or hold any office, civil or military, under the United 
States, or under any State, who, having previously taken an oath, as a member of 
Congress, or as an officer of the United States, or as a member of any State legislature, 
or as an executive or judicial officer of any State, to support the Constitution of the 
United States, shall have engaged in insurrection or rebellion against the same, or 
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds 
of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions and bounties for services in sup-
pressing insurrection or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation incurred in aid of 
insurrection or rebellion against the United States, or any claim for the loss or eman-
cipation of any slave; but all such debts, obligations and claims shall be held illegal 
and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article.

Amendment 15

(Ratified February 3, 1870)

Section 1. The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or previous 
condition of servitude.

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation.
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Amendment 16

(Ratified February 3, 1913)

The Congress shall have power to lay and collect taxes on incomes, from whatever 
sources derived, without apportionment among the several States, and without regard 
to any census or enumeration.

Amendment 17

(Ratified April 8, 1913)

The Senate of the United States shall be composed of two Senators from each State, 
elected by the people thereof, for six years; and each Senator shall have one vote. The 
electors in each State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislatures. When vacancies happen in the representa-
tion of any State in the Senate, the executive authority of such State shall issue writs 
of election to fill such vacancies: Provided, That the legislature of any State may 
empower the Executive thereof to make temporary appointments until the people fill 
the vacancies by election as the Legislature may direct.

This amendment shall not be so construed as to affect the election or term of any 
Senator chosen before it becomes valid as part of the Constitution.

Amendment 18

(Ratified January 16, 1919. Repealed December 5, 1933, by Amendment 21)

Section 1. After one year from the ratification of this article the manufacture, sale, 
or transportation of intoxicating liquors within, the importation thereof into, or the 
exportation thereof from the United States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited.

Section 2. The Congress and the several States shall have concurrent power to 
enforce this article by appropriate legislation.

Section 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the Legislatures of the several States, as provided 
in the Constitution, within seven years from the date of the submission hereof to the 
States by the Congress.

Amendment 19

(Ratified August 18, 1920)

The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate legislation.

Amendment 20

(Ratified January 23, 1933)

Section 1. The terms of the President and the Vice President shall end at noon 
on the 20th day of January, and the terms of Senators and Representatives at 
noon on the 3d day of January, of the years in which such terms would have 
ended if this article had not been ratified; and the terms of their successors shall 
then begin.
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Section 2. The Congress shall assemble at least once in every year, and such meet-
ing shall begin at noon on the 3d day of January, unless they shall by law appoint a 
different day.

Section 3. If, at the time fixed for the beginning of the term of the President, the 
President elect shall have died, the Vice President elect shall become President. If a 
President shall not have been chosen before the time fixed for the beginning of his 
term, or if the President elect shall have failed to qualify, then the Vice President elect 
shall act as President until a President shall have qualified; and the Congress may by 
law provide for the case wherein neither a President elect nor a Vice President shall 
have qualified, declaring who shall then act as President, or the manner in which one 
who is to act shall be selected, and such person shall act accordingly until a President 
or Vice President shall have qualified.

Section 4. The Congress may by law provide for the case of the death of any of the 
persons from whom the House of Representatives may choose a President whenever 
the right of choice shall have devolved upon them, and for the case of the death of 
any of the persons from whom the Senate may choose a Vice President whenever the 
right of choice shall have devolved upon them.

Section 5. Sections 1 and 2 shall take effect on the 15th day of October following 
the ratification of this article.

Section 6. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission.

Amendment 21

(Ratified December 5, 1933)

Section 1. The eighteenth article of amendment to the Constitution of the United 
States is hereby repealed.

Section 2. The transportation or importation into any State, Territory, or posses-
sion of the United States for delivery or use therein of intoxicating liquors, in viola-
tion of the laws thereof, is hereby prohibited.

Section 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by conventions in the several States, as provided in 
the Constitution, within seven years from the date of the submission hereof to the 
States by the Congress.

Amendment 22

(Ratified February 27, 1951)

Section 1. No person shall be elected to the office of the President more than 
twice, and no person who has held the office of President, or acted as President, for 
more than two years of a term to which some other person was elected President 
shall be elected to the office of President more than once. But this Article shall not 
apply to any person holding the office of President when this Article was proposed 
by Congress, and shall not prevent any person who may be holding the office of 
President, or acting as President, during the term within which this Article becomes 
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operative from holding the office of President or acting as President during the 
remainder of such term.

Section 2. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the Legislatures of three-fourths of the  several States 
within seven years from the date of its submission to the States by the Congress.

Amendment 23

(Ratified March 29, 1961)

Section 1. The District constituting the seat of Government of the United States 
shall appoint in such manner as Congress may direct:

A number of electors of President and Vice President equal to the whole number 
of Senators and Representatives in Congress to which the District would be entitled 
if it were a State, but in no event more than the least populous State; they shall 
be in addition to those appointed by the States, but they shall be considered, for the 
 purposes of the election of President and Vice President, to be electors appointed 
by a State; and they shall meet in the District and perform such duties as provided 
by the twelfth article of amendment.

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation.

Amendment 24

(Ratified January 23, 1964)

Section 1. The right of citizens of the United States to vote in any primary or other 
election for President or Vice President, for electors for President or Vice President, 
or for Senator or Representative in Congress, shall not be denied or abridged by the 
United States or any State by reason of failure to pay poll tax or any other tax.

Section 2. Congress shall have power to enforce this article by appropriate legislation.

Amendment 25

(Ratified February 10, 1967)

Section 1. In case of the removal of the President from office or of his death or 
resignation, the Vice President shall become President.

Section 2. Whenever there is a vacancy in the office of the Vice President, the 
President shall nominate a Vice President who shall take office upon confirmation by 
a majority vote of both Houses of Congress.

Section 3. Whenever the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration that 
he is unable to discharge the powers and duties of his office, and until he transmits to 
them a written declaration to the contrary, such powers and duties shall be  discharged 
by the Vice President as Acting President.

Section 4. Whenever the Vice President and a majority of either the principal officers 
of the executive departments or of such other body as Congress may by law provide, 
transmit to the President pro tempore of the Senate and the Speaker of the House of 
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Representatives their written declaration that the President is unable to discharge the 
powers and duties of his office, the Vice President shall immediately assume the pow-
ers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration 
that no inability exists, he shall resume the powers and duties of his office unless 
the Vice President and a majority of either the principal officers of the executive 
 department or of such other body as Congress may by law provide, transmit within 
four days to the President pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration that the President is unable to discharge the 
powers and duties of his office. Thereupon Congress shall decide the issue,  assembling 
within  forty-eight hours for that purpose if not in session. If the Congress, within 
 twenty-one days after receipt of the latter written declaration, or, if Congress is not 
in session within twenty-one days after Congress is required to assemble,  determines 
by two-thirds vote of both houses that the President is unable to discharge the  powers 
and duties of his office, the Vice President shall continue to discharge the same 
as Acting President; otherwise, the President shall resume the powers and duties of 
his office.

Amendment 26

(Ratified July 1, 1971)

Section 1. The right of citizens of the United States, who are eighteen years of age 
or older, to vote shall not be denied or abridged by the United States or by any state 
on account of age.

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation.

Amendment 27

(Ratified May 7, 1992)

No law varying the compensation for the services of the Senators and Representatives 
shall take effect, until an election of Representatives shall have intervened.
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abandonment: The giving up of a thing or item abso-
lutely, without limitation as to any particular person 
or purpose. It implies the giving up of possession 
or ownership or of any reasonable expectation of 
privacy.

acting under color of law: The use of power possessed 
by virtue of law and made possible only because the 
officer is clothed with the authority of the state.

acting within the scope of authority: The situation in 
which an officer is discharging the duties generally 
assigned to him or her.

actual seizure: A seizure accomplished by taking the 
person into custody with the use of hands or firearms 
or by merely touching the individual without the use 
of force.

administrative searches: Searches conducted by 
 government inspectors to determine whether there 
are violations of government rules and regulations.

admission: Owning up to something related to an act 
that one may not have committed.

affirmation (of a decision): The situation in which a 
decision of the lower court from which the case came 
is upheld by the appellate court.

Alford plea: A guilty plea by a defendant who claims 
innocence.

anticipatory search warrant: A warrant obtained based 
on probable cause and an expectation that seizable 
items will be found at a certain place at a certain time.

apparent authority principle: The principle that a 
search is valid if consent was given by a person whom 
the police reasonably believed to have authority to 
give such consent, even if that person turns out not 
to have such authority.

area of immediate control: The area from which an 
arrested person might be able to obtain a weapon or 
destroy evidence.

arraignment: A procedure by which, at a scheduled 
time and after prior notice, the accused is called into 
court, informed of the charges against him or her, 
and asked how he or she pleads.

arrest: The taking of a person into custody against his 
or her will for the purpose of criminal prosecution or 
interrogation.

arrest warrant: A “writ issued by a magistrate, justice, 
or other competent authority, addressed to a sher-
iff, constable, or other officer, requiring him or her 
to arrest the person it names and bring the person 
before the magistrate or court to answer, or to be 
examined, concerning some offense that he or she is 
charged with having committed.”

assault: An intentional tort in which an officer causes 
apprehension of harmful or offensive conduct; it 
is the attempt or threat of bodily harm on another 
 person, accompanied by the ability to inflict it.

bail: The security required by the court and given 
by the accused to ensure that the accused appears 
before the proper court at the scheduled time and 
place to answer the charges brought against him
or her.

battery: An intentional tort in which an officer inflicts 
harmful or offensive body contact on another person. 
It usually involves unlawful, unwarranted, or hostile 
touching—however slight.

beeper: An electronic device sometimes used by the 
police to monitor the movement and location of a 
motor vehicle.

bench warrant: A writ “from the bench,” used to arrest 
and bring nonappearing defendants before the court. 
“A procedure issued by the court itself or ‘from the 
bench’ for the attachment or arrest of a person.”

bifurcated procedure: A trial in which the determina-
tion of guilt or innocence and sentencing are separate.

GLOSSARY
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bill of indictment: A document submitted to the grand 
jury by the prosecutor, accusing a person of a crime.

Bill of Rights: The first ten amendments to the U.S. 
Constitution.

booking: The making of an entry in the police blotter 
or arrest book, indicating the suspect’s name, the 
time of arrest, and the offense involved. If the crime 
is serious, the suspect may also be photographed or 
fingerprinted.

Brady rule: The rule that “the suppression by the 
prosecution of evidence favorable to an accused 
upon request violates due process where the evi-
dence is material either to the guilt or punishment, 
irrespective of the good faith or bad faith of the 
prosecution.”

brain fingerprinting: “A real-time psychophysio-
 logical assessment of a subject’s response to stimuli 
in the form of words or pictures presented on a 
 computer monitor.”

CALEA: See Communications Assistance for Law 
Enforcement Act of 1994.

capias: Literally, “you take”; a warrant issued by a 
judge, requiring an officer to take a named defendant 
into custody.

case-by-case incorporation: An approach that looks at 
the facts of a specific case to determine whether there 
is an injustice so serious as to justify extending the 
provisions of the Bill of Rights to that state case.

case citation: Information indicating the printed or 
Internet source where a case may be found.

case law: The law as enunciated in cases decided by the 
courts.

challenge for cause: A challenge to the fitness of a 
person for jury membership on the basis of causes 
 specified by law.

Chimel rule: The rule that after an arrest the police 
may search the areas within a suspect’s  immediate 
control, meaning the area from which the  suspect 
might be able to obtain a weapon or destroy 
evidence.

citation: An order issued by a court or law enforcement 
officer commanding the person to whom the  citation 
is issued to appear in court at a specified time to 
answer certain charges.

citizen’s arrest: An arrest made by a citizen without 
a warrant; usually limited to situations in which a 
felony has actually been committed and the citizen 
has probable cause to believe that the person arrested 
committed the offense.

common law: Law that originated from the ancient and 
unwritten laws of England.

Communications Assistance for Law Enforcement Act 
of 1994 (CALEA): Contains provisions regarding 

three techniques of lawfully authorized surveillance 
devices: pen registers, trap-and-trace devices, and 
content interceptions.

complaint: A charge made before a proper officer, 
alleging the commission of a criminal offense.

confession: Saying that one has committed an act.
constructive seizure: A seizure accomplished without 

any physical touching, grabbing, holding, or use of 
force; occurs when the individual peacefully submits 
to the officer’s will and control.

contemporaneous search: A search made at the same 
time as, or very close in time and place to, the arrest.

criminal procedure: The process followed by the police 
and the courts in the apprehension and punishment 
of criminals—from the filing of a complaint by a 
member of the public or the arrest of a suspect by the 
police, up to the time the defendant is sent to jail or, 
if convicted, to prison.

curtilage: “The area to which extends the intimate 
activity associated with the ‘sanctity of a man’s home 
and the privacies of life.’ ”

custodial interrogation: Interrogation that takes place 
(1) when the suspect is under arrest or (2) when the 
suspect is not under arrest but is deprived of his or 
her freedom in a significant way.

custody: When the suspect is under arrest or is not 
under arrest but is “deprived of freedom in a significant 
way.”

Daubert doctrine: Holds that expert testimony 
 pertaining to scientific, technical, or other special-
ized knowledge that will assist the trier of fact to 
understand the evidence or to determine whether a 
fact in issue is admissible as evidence. Used in federal 
courts, it replaces the stricter Frye doctrine, which 
requires that, for scientific evidence to be admissible, 
the  procedures used must be sufficiently established 
to have gained general acceptance in the particular 
scientific field to which they belong.

deadly force: Force that, when used, would lead a 
 reasonable officer objectively to conclude that it 
poses a high risk of death or serious injury to its 
human target.

death-qualified juries: “Conviction prone” juries, 
meaning juries that are more likely to convict and 
impose the death penalty because potential jurors 
whose opposition to the death penalty is so strong as 
to prevent or impair the performance of their duties 
at the sentencing phase are disqualified from it.

deep pockets theory: The theory that individual 
officers may lack resources to pay damages, but the 
government agency has a broader financial base, 
so plaintiffs include government agencies in their 
lawsuits.
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deliberate indifference: A standard for negligence by 
supervisors. It is a higher form of negligence than 
“mere indifference,” but it is lower than “conduct 
that shocks the conscience.” On a scale of one to ten, 
one being the slightest form of negligence,  deliberate 
indifference would likely be a seven or eight. Con-
duct that shocks the conscience is a ten.

Department of Homeland Security: Created by 
law in 2002, as another response to the events 
of September 11, 2001. Its general purpose is to 
“ mobilize and organize our nation to secure the 
homeland from  terrorist attacks.”

deprived of freedom in a significant way: Limitation 
by the police of one’s freedom of movement.

discovery: A procedure used by either party in a case to 
obtain necessary or helpful information that is in the 
hands of the other party.

discretionary act: An act that involves personal delib-
eration, decision, and judgment.

DNA testing: A procedure that matches the suspect’s 
DNA with the DNA found in semen or blood recov-
ered from the scene of the crime.

double jeopardy: The successive prosecution of a 
defendant for the same offense by the same jurisdic-
tion; being punished more than once for the same 
offense.

drug courier profile: A set of identifiers developed 
by law enforcement agencies indicating the types of 
individuals who are likely to transport drugs.

dual court system: The two court systems of the 
United States, one for federal cases and the other for 
state cases.

dual sovereignty: The concept that federal and state 
governments are each sovereign in their own right.

Due Process Clause: The provision in the Fourteenth 
Amendment of the Constitution stating that no state 
shall deprive any person of life, liberty, or property 
without due process of law.

ECPA: See Electronic Communications and Privacy 
Act of 1986.

Edwards rule: A rule stating that a suspect who invokes 
the right to consult a lawyer cannot be questioned 
again for the same offense unless the suspect initiates 
further communication, exchanges, or conversations 
with the police.

Electronic Communications and Privacy Act of 1986 
(ECPA): An act passed by Congress modifying 
and supplementing Title III of the Omnibus Crime 
Control and Safe Streets Act of 1968.

electronic surveillance: The use of electronic devices to 
monitor a person’s activities or whereabouts.

en banc decision: A decision made by an appellate 
court as one body, not in divisions.

exclusionary rule: The exclusion in court of evidence 
illegally obtained; the rule of evidence providing that 
any evidence obtained by the government in viola-
tion of the Fourth Amendment’s guarantee against 
unreasonable search and seizure is not admissible in 
a criminal prosecution to establish the defendant’s 
guilt.

exigent circumstances: Emergency circumstances 
that make obtaining a warrant impractical, useless, 
 dangerous, or unnecessary and that justify warrant-
less arrests or entries into homes or premises.

factory survey: A practice in which immigration 
 officials pay surprise visits to factories and ask 
employees questions to determine if they are illegal 
aliens.

fair response: A prosecutor’s statement to the jury 
 during closing arguments that the defendant could 
have taken the witness stand but refused to do so is 
proper as long as it is in response to defense counsel’s 
argument that the government did not allow the 
defendant to explain his or her side of the story.

false arrest: A tort case that may result if an officer 
makes an illegal arrest or if the officer arrests the 
wrong person named in a warrant.

false imprisonment: A tort case that may result when 
one person unlawfully detains another.

Federal Speedy Trial Act of 1974: A law that  specifies 
time standards for each stage in the federal court 
 process. Thirty days are allowed from arrest to the 
filing of an indictment or an information; seventy 
days are allowed between information or indictment 
and trial.

felony: A criminal offense punishable by death or by 
imprisonment of more than one year.

fishing expedition: A search conducted by law 
 enforcement officers with no definite seizable 
 contraband or items in mind in hopes of finding 
some usable evidence.

formally charged with an offense: Indictment, infor-
mation, preliminary hearing, or arraignment of the 
suspect.

frisk: The pat-down of a person’s outer clothing after 
a stop to see if he or she has a weapon or something 
that feels like a weapon, which can be seized by the 
officer. A frisk is performed for the protection of the 
officer and of others.

fruit of the poisonous tree doctrine: The doctrine 
holding that once the primary evidence (the “tree”) 
is shown to have been unlawfully obtained any 
 secondary evidence (the “fruit”) derived from it is 
also inadmissible.

Frye doctrine: Holds that, before the results of 
 scientific tests will be admissible as evidence in a trial, 



522  GLOSSARY  

the procedures used must be sufficiently established 
to have gained general acceptance in the  particular 
field to which they belong.

functional equivalent of interrogation: Instances in 
which no questions are actually asked by the police 
but in which the circumstances are so  conducive to 
making a statement or confession that the courts 
consider them to be the equivalent of interrogation.

general on-the-scene questioning: Questioning at 
the scene of the crime for the purpose of gather-
ing  information that might enable the police to 
identify the criminal. Miranda warnings are not 
needed.

good faith defense in Section 1983 cases: In civil 
liability cases, the concept that an officer should not 
be held liable if he or she did not violate a clearly 
established constitutional right of which a reasonable 
person would have known.

good faith defense in state tort cases: The situation in 
which an officer “acted in the honest belief that the 
action taken or the decision was appropriate under 
the circumstances.”

good faith exceptions: Exceptions to the exclusionary 
rule holding that evidence obtained by the police 
is admissible in court even if there was an error 
or  mistake as long as the error or mistake was not 
 committed by the police or, if committed by the 
police, was honest and reasonable.

grand jury: A jury, usually composed of from twelve 
to twenty-three members, that determines whether a 
suspect should be charged with an offense. A grand 
jury indictment is required in some states only for 
serious offenses.

habeas corpus: Literally, “you have the body”; a 
 remedy used if a person seeks release from an 
 allegedly illegal or unconstitutional confinement.

harmless error: An error made during a trial that 
does not result in the reversal of a conviction on 
appeal.

harmless error rule: A rule stating that an error made 
by the trial court in admitting illegally obtained 
 evidence does not lead to a reversal of the  conviction 
if the error is determined to be harmless. The pros-
ecution has the burden of proving that the error is in 
fact harmless.

hot pursuit exception (to the warrant rule): A policy 
that authorizes peace officers from one state, through 
a uniform act adopted by most states, to enter 
another state in fresh pursuit to arrest a suspect for a 
felony committed in the first state.

hung jury: A jury that cannot agree unanimously (in 
jurisdictions where unanimity is required) to convict 
or acquit the defendant.

immunity: Exemption from prosecution granted to a 
witness in exchange for testimony against a suspect 
or an accused.

inadvertence: The concept that to come under the 
plain view doctrine the evidence must be discovered 
by the officer accidentally; the officer must have had 
no prior knowledge that the evidence was present in 
the place. Inadvertence is no longer required by the 
plain view doctrine.

incorporation controversy: The issue of whether the 
Bill of Rights of the U.S. Constitution protects against 
violations of rights by the federal government only or 
also limits what state government officials can do.

independent source exception: An exception to the 
exclusionary rule holding that evidence obtained is 
admissible, despite its initial illegality, if the police can 
prove that it was obtained from an independent source 
that is not connected to the illegal search or seizure.

indictment: A written accusation filed against the 
defendant by a grand jury, usually signed by the jury 
foreperson.

indigent defendant: A defendant who is too poor to 
hire his or her own lawyer.

inevitable discovery exception: An exception to the 
fruit of the poisonous tree doctrine holding that the 
evidence is admissible, despite its initial illegality, 
if the police can prove that they would inevitably 
have discovered the evidence by lawful means, 
regardless of their illegal action.

infliction of mental or emotional distress: A form of 
intentional tort consisting of the infliction of severe 
emotional distress on a person through intentional or 
reckless extreme and outrageous conduct.

information: A written accusation of a crime, prepared 
by the prosecuting attorney without referring the 
case to a grand jury.

in loco parentis: Literally means “in place of parents”; 
the concept is cited by the Court as a reason high 
schools should be given certain search and seizure 
powers over students during school hours.

intelligent and voluntary waiver: A waiver given by a 
suspect who knows what he or she is doing and who 
is sufficiently competent to waive his or her rights.

intelligent waiver: One given by a suspect who knows 
what he or she is doing and is sufficiently competent 
to waive his or her rights.

intentional tort: A type of tort that occurs when 
an officer intends to bring some physical harm or 
 mental coercion to bear upon another person.

interrogation: The asking of questions by the police. 
For purposes of the Miranda rule, however, 
 interrogation means not only express questioning 
but also words or actions (other than those attendant 



GLOSSARY   523

to arrest and custody) on the part of the police that 
they should have known are reasonably likely to elicit 
an incriminating response from the suspect.

John Doe warrant: A warrant in which only the name 
John Doe appears, because the real name of the 
 suspect is not known to the police. It is valid only if 
it contains a description of the accused by which he 
or she can be identified with reasonable certainty.

judicial precedent: The concept that decisions of 
courts have value as precedent for future cases 
 similarly circumstanced.

judicial review: “The power of any court to hold 
unconstitutional and hence unenforceable any law, 
any official action based on a law, or any other action 
by a public official that it deems to be in conflict 
with the Constitution.”

jurisdiction: The power of a court to try a case.
jury nullification: The situation in which a jury 

decides a case contrary to the weight of the evidence 
presented during a trial.

jury of peers: A jury that is not consciously restricted to 
a particular group.

Kirby rule: A suspect is not entitled to have a lawyer 
present in a lineup or other face-to-face confronta-
tion before being formally charged with a crime.

lesser included offense: An offense that is “composed 
of some, but not all, of the elements of the greater 
crime and which does not have any element not 
included in the greater offense.”

level of proof: The degree of certainty required by law 
for an act or happening to be legal.

lineup: “A police identification procedure by which 
the suspect in a crime is exhibited, along with others 
with similar physical characteristics, before the victim 
or witness to determine if he or she can be identified 
as having committed the offense.”

man of reasonable caution: Not a person with training 
in the law, but rather an average “man on the street” 
who, under the same circumstances, would believe 
that the person being arrested had committed the 
offense or that items to be seized would be found 
in a particular place.

Miranda rule: A rule stating that evidence obtained 
by the police during custodial interrogation of a 
suspect cannot be used in court during the trial 
unless the suspect was first informed of the right not 
to  incriminate himself or herself and of the right to 
counsel.

Miranda warnings: Warnings informing suspects of 
their right to remain silent, that anything they say 
can be used against them in a court of law, that they 
have a right to counsel, and that, if they are indigent, 
counsel will be provided by the state.

misdemeanor: A crime punishable by a fine or impris-
onment for less than one year; not as serious as a 
felony.

motion: A request made orally or in writing by a party 
in a case, asking the judge for a legal ruling on a 
 matter related to a case.

motion for a directed verdict of acquittal: A motion 
by the defendant at the close of the presentation 
of evidence in a jury trial, asking the court for an 
acquittal on the grounds that the prosecution failed 
to introduce sufficient evidence concerning the 
offense charged.

motion for a mistrial: A motion filed by the defense 
seeking dismissal of the charges because of improper 
conduct on the part of the prosecution, judge, jury, 
or witnesses during the trial.

multiple voir dire: A voir dire in which the judge 
chooses several juries for future trials.

municipal policy or custom: A policy statement, 
 ordinance, regulation, or decision (usually in  writing) 
that is officially adopted by the municipality’s 
 lawmaking officers (or those delegated by them) or 
a persistent practice of city employees that, although 
not formally authorized in writing, is so common 
that it is the equivalent of municipal policy.

negligence tort: A tort arising from the breach of a 
common law or statutory duty to act reasonably 
toward those who may foreseeably be harmed by 
one’s conduct.

neutral and detached magistrate: A magistrate (issuing 
a warrant) who is not unalterably aligned with the 
police or the prosecutor’s position in a case.

new concept of electronic surveillance: The idea that 
electronic surveillance constitutes a search under the 
Fourth Amendment if the police activity violates a 
person’s “reasonable expectation of privacy.”

no-knock searches: Searches without announcement, 
authorized by state statutes, particularly in drug 
cases.

nolle prosequi: A motion, filed by the prosecutor, that 
seeks dismissal of the charges.

nolo contendere plea: Literally, “no contest”; a plea 
made when the defendant does not contest the 
charges. The effect is the same as that of a guilty 
plea, except that the plea cannot be used against the 
 defendant as an admission in any subsequent civil 
proceeding arising out of the same offense.

nondeadly force: Force that, when used, is not likely to 
result in serious bodily injury or death.

nonunanimous verdict: A verdict for conviction 
that is not the product of a unanimous vote by jury 
 members. A 9-to-3 vote for conviction in a state 
court has been declared constitutional by the Court.
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official immunity: The concept that officers are not 
liable when they perform discretionary duties in 
good faith and are acting within the scope of their 
authority.

old concept of electronic surveillance: The idea that 
electronic surveillance does not violate the Fourth 
Amendment unless there was “some trespass into a 
constitutionally protected area.”

open fields doctrine: The doctrine that items in open 
fields are not protected by the Fourth Amendment 
guarantee against unreasonable searches and seizures, 
so they can properly be seized by an officer without a 
warrant or probable cause.

open view: The phrase used to describe the circum-
stances of an officer who is out in open space (such 
as out on the streets) but sees an item within an 
enclosed area.

original jurisdiction: The case is heard in a court for 
the first time, not on appeal.

pen register: An electronic device that records the num-
bers dialed from a particular telephone; installed on 
the property of the telephone company rather than at 
the place where a suspect has access to the telephone.

peremptory challenge: A challenge to a prospective 
juror without stating a reason; the challenge is made 
entirely at the discretion of the challenging party. 
This is the opposite of challenge for cause, in which a 
reason for the challenge, usually specified by law, must 
be stated. Disqualification of a juror, by the defense or 
the prosecution, for which no reason is given.

petty offense: An offense whose maximum penalty is 
six months or less.

photographic identification (rogue’s gallery): A pro-
cedure in which photographs of possible suspects are 
shown to the victim or witness.

physical self-incrimination: A form of self-
 incrimination, not protected under the Fifth 
Amendment, that stems from real or physical 
 evidence. Examples are footprints, fingerprints, 
blood, and urine samples.

plain feel doctrine: See plain touch doctrine.
plain odor doctrine: The doctrine that if an officer 

smells something that is immediately recognizable 
as seizable, that object can be seized as long as such 
knowledge amounts to probable cause.

plain touch (plain feel) doctrine: The doctrine that if 
an officer touches or feels something that is immedi-
ately recognizable as seizable, the object can be seized 
as long as such knowledge amounts to probable cause. 
“[I]f the officer, while staying within the narrow lim-
its of a frisk for weapons, feels what he has probable 
cause to believe is a weapon, contraband, or evidence, 
the officer may expand the search or seize the object.”

plain view doctrine: The doctrine that items within 
the sight of an officer who is legally in the place 
from which the view is made, and who had no prior 
knowledge that the items were present may properly 
be seized without a warrant—as long as the items are 
immediately recognizable as subject to seizure.

plea: An accused’s response in court to the indictment 
or information that is read to him or her in court.

plea bargain: A process in which a defendant is in -
duced to plead guilty to an offense in exchange for 
a lower charge, a lower sentence, or other consider-
ations favorable to the defendant.

preliminary examination (or hearing): A hearing 
held before a magistrate to determine whether there 
is probable cause to support the charges against 
the accused. This takes place before the grand jury 
hearing.

pretextual stops: Stops used as pretexts for motor 
vehicle searches.

preventive detention: The detention of an accused 
 person not for purposes of ensuring his or her 
appearance in court but to prevent possible harm to 
society by dangerous individuals.

prima facie case: A case established by sufficient 
 evidence; it can be overthrown by contrary evidence 
presented by the other side.

privilege of a witness: The Fifth Amendment right not 
to be forced to answer incriminating questions while 
on the witness stand.

privilege of the accused: The Fifth Amendment right 
not to answer incriminating questions or to take the 
witness stand. If the accused takes the witness stand, 
he or she must answer incriminating questions.

probable cause: More than bare suspicion; it exists 
when “the facts and circumstances within the 
 officers’ knowledge and of which they have 
 reasonably trustworthy information are sufficient in 
 themselves to warrant a man of reasonable  caution 
in the belief that an offense has been or is being 
committed.” In searches and seizures (in contrast 
to arrests), the issue of probable cause focuses on 
whether the property to be seized is connected with 
criminal activity and whether it can be found in the 
place to be searched.

probable cause defense: In Section 1983 cases, an 
 officer’s reasonable good faith belief in the legality 
of the action taken.

protective sweep: Entry made by the police into places 
or areas other than where an arrest or seizure is taking 
place for purposes of personal protection.

public duty doctrine: A doctrine holding that govern-
ment functions are owed to the general public but 
not to specific individuals. Therefore, police officers 



GLOSSARY   525

who fail to prevent crime while acting within the 
scope of their official capacity are not liable to spe-
cific individuals for injury or harm that may have 
been caused by a third party.

public safety exception: The concept that responses 
to questions asked by police officers if reasonably 
prompted by concern for public safety are admis-
sible in court even though the suspect was in police 
 custody and not given the Miranda warnings.

public trial: A trial open to all persons interested in 
ensuring that the proceedings are fair and just.

punitive force: Force that is meant to punish rather 
than merely to bring the situation under control.

purged taint exception: An exception to the fruit of 
the poisonous tree doctrine, applicable when the 
defendant’s subsequent voluntary act dissipates the 
taint of the initial illegality. A defendant’s interven-
ing act of free will is sufficient to break the causal 
chain between the tainted evidence and the  illegal 
police conduct, so that the evidence becomes 
admissible.

racial profile stops: Stops of motor vehicles based on 
the driver’s race.

racial profiling: Stopping a person solely on the basis 
of racial or ethnic identity.

reasonable doubt: “Such a doubt as would cause 
a juror, after careful and candid and impartial 
 consideration of all the evidence, to be so unde-
cided that he or she cannot say that he or she has 
an  abiding  conviction of the defendant’s guilt.”

reasonable expectation of privacy: The degree of 
 privacy that entitles a person by constitutional right 
to be protected from government intrusion in private 
or public places.

reasonable force: The kind of force that a prudent 
and cautious person would use if exposed to  similar 
 circumstances; it is limited to the amount of force 
that is necessary to achieve valid and proper results.

reasonable suspicion: That “quantum of knowledge 
sufficient to induce an ordinarily prudent and 
 cautious man under similar circumstances to believe 
criminal activity is at hand. It must be based on 
specific and articulable facts, which, taken together 
with rational inferences from those facts, reasonably 
warrant intrusion.” A degree of proof that is less 
than probable cause but more than suspicion. It is 
sufficient to enable a police officer to conduct a stop 
and frisk. Reasonable suspicion must be anchored in 
specific, objective facts and logical conclusions based 
on the officer’s experience. It represents a degree 
of certainty (around 20 percent) that a crime has 
been or will be committed and that the suspect is 
involved in it.

rebuttal evidence: Evidence introduced by one party 
in the case to discredit the evidence given by the 
other side.

release on recognizance (ROR): An arrangement 
in which the court on the basis of the defendant’s 
promise to appear in court as required releases the 
defendant without requiring him or her to post 
money or securities.

retained counsel: A lawyer paid by the defendant, not 
by the state.

reversal (of a decision): The situation in which a deci-
sion of the lower court where the case came from is 
overthrown, vacated, or set aside by the appellate court.

reverse and remand decision: The situation in which a 
decision by the lower court is reversed but the lower 
court has an opportunity to hear further arguments 
and give another decision in the case.

right to privacy: The right to be let alone by others, 
including the government and its law enforcement 
agents.

roadblock: A law enforcement practice for halting traf-
fic. It is not strictly a form of detention, but it limits 
a person’s freedom of movement by blocking vehicu-
lar movement. It is used by the police for a variety of 
purposes, including spot checks of drivers’ licenses 
and car registrations, violations of motor vehicle laws, 
and apprehension of fleeing criminals and suspects.

rule of four: A rule providing that the Supreme Court 
needs the votes of at least four justices to consider a 
case on its merits.

rule of law: Holds that no person is above the law, that 
every person, from the most powerful public official 
down to the least powerful individual, is subject to 
the law and can be held accountable in the courts of 
law for what he or she does.

same offense: Two offenses that have the same 
elements.

search: The exploration or examination of an indi-
vidual’s home, premises, or person to discover things 
or items that may be used by the government as 
 evidence in a criminal prosecution.

search warrant: A written order issued by a  magistrate, 
directing a peace officer to search for property con-
nected with a crime and bring it before the court.

Section 1983 case (or civil rights case): A lawsuit, 
filed under federal law, seeking damages from a 
police officer, supervisor, and/or department on the 
grounds that these defendants, acting under color 
of law, violated a plaintiff ’s constitutional rights or 
rights given by federal law.

seizure: The exercise of dominion or control by the 
government over a person or thing because of a 
 violation of law.
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selective incorporation: An approach holding that 
the Fourteenth Amendment’s Due Process Clause 
should be interpreted to incorporate only those rights 
granted in Amendments I–X of the Constitution 
that are considered fundamental; this is the position 
advocated by most Supreme Court justices.

sentencing: The formal pronouncement of  judgment 
by the court or judge on the defendant after con-
viction in a criminal prosecution, imposing the 
 punishment to be inflicted.

sequestration: The practice of keeping members of 
the jury together and in isolation during a jury trial, 
to prevent their decision from being influenced by 
 outside factors.

serious offense: One for which more than six months’ 
imprisonment is authorized.

showup: A “one-to-one confrontation between a 
 suspect and a witness to a crime.”

silver platter doctrine: A doctrine applied in federal 
courts from 1914 to 1960, under which evidence of a 
federal crime that had been illegally obtained by state 
officers was admissible in federal courts, although 
it would not have been admissible if it had been 
obtained by federal officers.

sobriety checkpoint: A checkpoint set up by the police 
at a selected site along a public road; all vehicles 
passing through the checkpoint are stopped and the 
 drivers checked for signs of intoxication.

special needs beyond law enforcement exception: An 
exception to the requirements of a warrant and proba-
ble cause under the Fourth Amendment; it allows war-
rantless searches and searches on less-than-probable 
cause in cases where there are needs to be met other 
than those of law enforcement, such as the supervision 
of high school students, probationers, and parolees.

special relationship: An exception to the public duty 
doctrine (which exempts the police from liability for 
failure to protect), by which the police will be held 
civilly liable if a special relationship with a particular 
individual has been created.

speedy trial: A trial that is free from unnecessary and 
unwanted delay.

standing: The issue of whether a party in a case is the 
proper party to raise a legal issue.

stare decisis: Literally, “to abide by, or adhere to, 
decided cases.”

stationhouse detention: A form of detention, usu-
ally in a police facility, that is short of arrest but 
greater than the on-the-street detention of stop and 
frisk. It is used in many jurisdictions for obtaining 
 fingerprints or photographs, ordering police lineups, 
administering polygraph examinations, or securing 
other identification or nontestimonial evidence.

statute of limitations: A law providing that a crime 
must be prosecuted within a certain period of time or 
else it lapses and can no longer be prosecuted.

stop: The brief detention of a person when the police 
officer has reasonable suspicion, in light of his or her 
experience, that criminal activity is about to take place.

stop and frisk: A police practice that allows an officer, 
based on reasonable suspicion rather than on prob-
able cause, to stop a person in a public place and 
ask questions to determine if that person has com-
mitted or is about to commit an offense and to frisk 
the  person for weapons if the officer has reasonable 
 concern for his or her own personal safety.

summons: A writ directed to the sheriff or other proper 
officer, requiring the officer to notify the person 
named that he or she is required to appear in court 
on a day named and answer the complaint stated in 
the summons.

testimonial (or communicative) self-incrimination: 
A form of self-incrimination, protected under 
the Fifth Amendment, that in itself explicitly or 
implicitly relates a factual assertion or discloses 
information. It is in the form of verbal or oral 
communication.  Self-incrimination through oral 
 testimony or communication; prohibited by the 
Fifth Amendment. It occurs when the suspect is 
required to “speak his guilt.”

Title III of the Omnibus Crime Control and Safe 
Streets Act of 1968: The federal law that law 
enforcement officers nationwide, federal and state, 
cannot tap or intercept wire communications or use 
electronic devices to intercept private conversations, 
except if (1) a court order has authorized the wiretap 
or (2) consent is given by one of the parties.

tort: A civil wrong in which the action of one person 
causes injury to the person or property of another in 
violation of a legal duty imposed by law.

total incorporation: An approach holding that the 
Fourteenth Amendment’s Due Process Clause 
should be interpreted to incorporate all the rights 
granted in Amendments I–VIII of the Constitution; 
this  position is advocated by some Supreme Court 
justices.

total incorporation plus: An approach proposing that, 
in addition to extending all the provisions of the 
Bill of Rights to the states, other rights ought to be 
added, such as the right to clean air, clean water, and 
a clean environment.

totality of circumstances test (on information given 
by an informant): If a neutral and detached 
 magistrate determines that, based on an informant’s 
 information and all other available facts, there is 
probable cause to believe that an arrest or a search is 
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justified, then the warrant may be issued. This 
replaces the “separate and independent” two-pronged 
test of the Aguilar decision.

transactional immunity: A type of immunity that 
exempts the witness from prosecution for any offense 
arising out of an act or transaction.

USA Patriot Act: A comprehensive law passed after 
the events of September 11, 2001, that gives the 
 government more power and resources to be able to 
respond to terrorism more effectively.

use and derivative use immunity: A type of immunity 
that assures the witness only that his or her testimony 
and evidence derived from it will not be used against 
him or her in a subsequent prosecution. However, 
the witness can be prosecuted on the basis of evi-
dence other than his or her own testimony if the 
prosecutor has such independent evidence.

vehicle impoundment: The act of taking a vehicle 
into custody for such reasons as using it in a crime, 
impeding traffic, or being a threat to public safety.

vehicle inventory: The listing by the police of personal 
effects and properties found in the vehicle after 
impoundment.

venue: The place or territory in which a case is tried.
verdict: A jury or judge’s pronouncement of guilt or 

innocence.

voir dire: Literally, “to tell the truth”; a process in 
which prospective jurors may be questioned by the 
judge or lawyers to determine whether there are 
grounds for challenge.

voluntary statement: A statement given without threat, 
force, or coercion and of the suspect’s own free will.

volunteered statement: A statement made by a suspect 
without interrogation. Miranda warnings are not 
needed.

Wade-Gilbert rule: The rule that a suspect is entitled 
to have a lawyer present in a lineup or other face-
 to-face confrontation after being formally charged 
with a crime.

waiver: The intentional relinquishment of a known 
right or remedy. The waiver of Miranda rights must 
be intelligent and voluntary.

without unnecessary delay: When used in connec-
tion with arrests, the provision that an arrestee must 
be brought before a magistrate as soon as possible. 
However, its meaning varies from one  jurisdiction 
to another, taking circumstances into account. 
Maximum limits are set by various jurisdictions.

wrongful death: A tort action in which the surviving 
family, relatives, or legal guardians of the estate of the 
deceased bring a lawsuit against an officer for death 
caused by the officer’s conduct.
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fresh information required for, 197
items description for, 198–199
list of requirements for, 195–196
magistrate signature on, 199–200
oaths or affirmations for, 196–197
oral statements for, 196
place description for, 198
police liability and, 452–455
probable cause required for, 196
procedure for serving, 200
search and seizure without, 204–222
See also Warrantless searches

Section 1983 cases, 447–455
defenses in, 450–455
elements of lawsuit in, 448–450
filed by prisoners, 424–425
probable cause defense, 455
provisions under, 447–448
qualified immunity defense, 450–455
state tort cases vs., 464

Seizure
actual vs. constructive, 157
arrest as form of, 152–153, 157–158
constitutionality of, 152
definition of, 194
motor vehicle stops as, 237
stops constituting, 127–128
test for determining, 153, 154–155
of vehicles in public places, 262–263
See also Search and seizure

Selective incorporation, 22–23
Self-incrimination, 401–407

fair response and, 404
immunity and, 406–407
lineups and, 313–314
nontestimonial, 403–404
photographic identification and, 319
physical, 313–314, 402
privileges against, 404–405
showups and, 317
summary points about, 410
testimonial, 402
waiver of protection from, 407
See also Miranda warnings

Self-representation, 398–399
Sense-enhancement technology, 288–290
Sentences, 421–439

concurrent, 423
consecutive, 423
death penalty, 434–439
determinate, 423
discretionary, 423

post-formal charge, 308–311, 314–315
pre-formal charge, 305–307, 314
proceedings requiring, 389, 390
retained counsel and, 391
reversal of conviction for denying, 399
self-representation and, 398–399
showups and, 314–315
summary points about, 410

Roadblocks, 238–241
access road trap and, 253
constitutionality of, 242
criminal wrongdoing and, 241
hit-and-run accidents and, 240–241
illegal aliens and, 240
license/registration checks and, 240
motor vehicle stops vs., 239
sobriety checkpoints and, 239–240
See also Motor vehicle stops

Routine identification questions, 373–374
Rule of four, 6, 60
Rule of law, 26–27

Sauls, John Gales, 293
Scalia, Antonin, 115, 116
Schools

drug testing students in, 225
search and seizure of students in, 225–226
warrantless searches of, 212, 214–215

Search and seizure, 190–233
administrative searches, 220–222
airport searches, 216, 217
body searches, 205
border searches, 294–298
bullet-removal surgery, 228–229
case briefs on, 207, 213–214
Chimel rule and, 206
of computers, 229–231
consent given for, 206–214
contemporaneous requirement, 206
definitions of, 194
dogs used for, 228
drug testing as, 223–225
DWI cases and, 219–220
electronic surveillance as, 485
exclusionary rule and, 112
exigent circumstances in, 218–220
Fourth Amendment and, 151–152, 274
general rule for, 194–195
immediate area searches, 205–206
intrusiveness of, 153–154
knock-and-announce rule, 200, 202
lawful arrest and, 204–206
lineups and, 312–313
luggage inspections and, 226
no-knock searches, 200
by off-duty officers, 227–228
parolees/probationers and, 215–216
photographic identification and, 318
police reports on, 223–224
post-search procedure, 203
privacy rights and, 192–194
by private persons, 112, 227
probable cause for, 70, 196, 455
recommended readings on, 233
review questions on, 232–233
school searches, 212, 214–215
scope of, 202–203, 209–210

Reasonableness test, 67
Reasonable suspicion, 67, 83–86

appealing finding of, 87
case brief on, 84–85
definition of, 83
levels of proof and, 83
motor vehicle stops and, 238, 244–245
police work and, 130
probable cause vs., 86–87
recommended readings on, 89
review questions on, 88–89
for stop and frisk, 123, 126, 127
summary points about, 88
Supreme Court on, 86
totality of circumstances and, 85–86, 

131–132
unprovoked flight and, 128–129

Rebuttal evidence, 54
Recorded conversations, 361
Red-light ticketing technology, 497
Rehabilitation, 415
Release on recognizance (ROR), 38, 183
Religion

interrogators’ appeal to, 360
Miranda warnings waiver and, 354–355

Reports
arrest, 180, 181
presentence investigation, 59
search and seizure, 223–224

Residences
administrative searches of, 221
arrest warrant for entering, 161–162
case brief on arrests in, 162–163
consent to search, 210, 211–212
entry of third-party, 171–172
open fields doctrine and, 284
protective sweeps of, 172–173
questioning suspects in, 359
stop and frisk applied to, 145
warrantless entry of, 167–168

Restitution, 433
Retained counsel, 391
Retribution, 415
Reversal, 60
Reverse-and-remand decision, 60
Revocation of probation, 429–431, 432
Rights

constitutional, 382–410
due process, 399–401
fundamental, 24–25
incorporated, 22–24
penumbra, 193
privacy, 193–194, 449
sources of, 18–21

Right to allocution, 421
Right to counsel, 389–399

case briefs on, 307, 310–311, 394–395
court-appointed counsel and, 392, 393–395
death penalty cases and, 396–398
defense lawyers and, 392–393
indigent defendants and, 392, 393
ineffective counsel and, 395–398
lineups and, 305–311
Miranda warnings and, 309, 349–351, 

361–364, 369
necessity of, 390–391
photographic identification and, 317
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probable cause defined by, 67
on reasonable suspicion, 86
on roadblocks, 242
rule of four in, 6, 60

Surveillance
aerial, 286–287
beeper, 263–265, 281, 497
camera, 264, 497–498
telephone, 486–487, 489, 497
See also Electronic surveillance

Suspects
bullet-removal surgery on, 228–229
detention of, 145–146
identification of, 304–305
interrogation of, 146, 359–360
temporary restraint of, 228–229

Taser stun guns, 186
Telephone surveillance, 486–487, 489, 497
Temporary restraint of suspects, 226–227
Terrorism, 475–484

Department of Homeland Security and, 
479, 480

example of responses to, 482–483
FBI definition of, 476
fusion centers and, 478
future responses to, 484
legal issues related to, 481–484
legislation in response to, 476–479
police work and, 475–476, 479, 481
recommended readings on, 500
review questions on, 499
states’ responses to, 490
summary points about, 498
USA Patriot Acts and, 476–479

Terrorism Early Warning Group (TEWG), 482
Terrorism Working Group (TWG), 482
Testimonial self-incrimination, 402
Texas grand juries, 42
Thermal imaging, 494–495, 496
Title III of the Omnibus Crime Control 

and Safe Streets Act (1968), 
488–490, 495

Tort, 455
Tort cases, 455–464

assault and battery, 457
excessive use of force, 457–458
failures of response, 462–463
false arrest/imprisonment, 456–457
federal vs. state, 464
intentional torts, 456–458
motor vehicle offenses, 462
negligence torts, 456–463
official immunity defenses in, 463–464
public duty doctrine and, 458–461
wrongful death, 458

Total incorporation, 23–24
Total incorporation plus, 24
Totality of circumstances

probable cause and, 78
reasonable suspicion and, 85–86, 

131–132
stop and frisk and, 131–132, 139

Tracking devices, 263–265, 281
Traffic stops. See Motor vehicle stops
Traffic violations, 176, 249–250, 255
Transactional immunity, 406–407

sovereignty of, 12–13
structure example, 9
See also Federal courts

State laws
exclusionary rule and, 112–113
motor vehicle searches and, 268
police liability under, 455–464, 469–470
punishment prescribed by, 415
service of arrest warrants and, 164
tort cases under, 455–464

Stationhouse detention, 145–146
for fingerprinting, 145–146
for interrogation, 146, 358

Statute of limitations, 405
Statutory laws, 20
Stop and frisk, 123–145

airport-based, 137–138
arrest compared to, 143
case briefs on, 125, 135–136
frisk component of, 138–143
guidelines for, 124–126
landmark case regarding, 123–124, 125
level of proof for, 83
Miranda warnings and, 374
motor vehicle application of, 144–145
permissible intrusion in, 138
reasonable suspicion for, 123, 126, 127
recommended readings on, 148
residential application of, 145
review questions on, 147–148
stop component of, 127–138
summary points about, 147
totality of circumstances in, 131–132, 139
See also Frisks; Stops

Stops, 127–138
airport, 137–138
anonymous tips and, 129–131
definition of, 237
drug courier profile and, 131–132
hearsay information and, 129
parolees and, 133
racial profiling and, 132–133
reasonable suspicion for, 127
responding to questions during, 133–134
scope and duration of, 136–137
seizures and, 127–128
self-identification during, 134, 135–136
unprovoked flight and, 128–129
“wanted” flyers and, 131
See also Frisks; Motor vehicle stops; Stop 

and frisk
Stored Communications Act (SCA), 230–231
Strip search, 172
Students

drug testing of, 225
public school searches and, 214–215
search and seizure of, 225–226
See also Juvenile offenders

Substance abuse treatment programs, 431
Summons, 36
Supreme Court, 3–6

appealed cases and, 60
brief overview of, 4
en banc decisions of, 3
on exclusionary rule, 94
justices presently on, 6
original jurisdiction of, 5

fines, forfeiture, and restitution, 
433–434

indeterminate, 423
intermediate sanctions, 431, 433
mandatory, 416, 423
presumptive, 416
prison, 421–427
probation, 427–431, 432

Sentencing, 59, 413–441
bifurcated, 59
blended, 420
case briefs on, 418, 438–439
definition of, 415
disparity in, 416, 419
disproportionate, 416–417, 418
federal guidelines for, 417
goals and objectives of, 415–416
juvenile offenders and, 419–421
recommended readings on, 441
review questions on, 440–441
summary points about, 439–440
types of punishment in, 421–439
victim rights during, 421

Sequential lineups, 306
Sequestered juries, 56, 408
Serious offenses, 384
Shock probation, 427
Showups, 314–317

definition of, 314
DOJ guidelines for, 322
due process rights in, 315–316
Miranda warnings in, 374
right to counsel during, 314–315
search and seizure rights in, 316
self-incrimination and, 317
summary points about, 334
See also Lineups

Silence
lawyer ineffectiveness due to, 397
Miranda warnings and, 353–354, 366
privilege to maintain, 404

Silver, Isidore, 458
Silver platter doctrine, 95
Simpson, O. J., 55, 58, 326
Simultaneous lineups, 306
Sixth Amendment, 19, 349, 383, 389, 393, 

409, 449
Sleeping lawyers, 396–397, 398
Smugglers, alimentary canal, 298
Sobriety checkpoints, 239–240
Sovereign immunity, 468
Special conditions, 429
Special needs searches, 214–217

airport searches, 216, 217
probationer/parolee searches, 215–216
public school searches, 214–215
summary of, 216–217

Special relationship exception, 459–461
Speedy trial, 409
Stale information, 81, 197
Standing, 100–101
Stare decisis, 11
State constitutions, 20
State courts, 8

exclusionary rule in, 95–96
jurisdiction of, 8, 10–11
procedural differences of, 61
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body search of arrestee, 205
case briefs pertaining to, 207, 213–214
consent exception, 206–214
contemporaneous requirement, 206
DWI cases and, 219–220
exigent circumstances exception, 

218–220
immediate area search, 205–206
lawful arrest exception, 204–206
motor vehicle searches, 255, 257–259, 260, 

261–262
probationer/parolee searches, 215–216
public school searches, 214–215
special needs exception, 214–217

Warrants
administrative, 220
advantages of obtaining, 71
probable cause and, 70–71, 72
See also Arrest warrants; Search warrants

Weapons
motor vehicle searches for, 145, 

244–245
stop and frisk for, 138–143

Websites, case citations on, 15
Weinreb, Lloyd, 309
Wells, Gary, 319
Whaley, James, 309
William, Edward Bennett, 41
Wiretaps. See Electronic surveillance
Witnesses

examination of, 53
right to confront, 409
right to obtain and present, 409
self-incrimination protection of, 405
suggestions for effectiveness as, 501–503

Writs
of certiorari, 5–6
of habeas corpus, 60

Wrongful death, 458

USA Today, 217, 419
Use and derivative use immunity, 406–407

Vehicles. See Motor vehicles
Venire, 49
Venue, 13

jurisdiction vs., 14
motion for change of, 13–14, 408

Verdicts, 57–59
defense motions prior to, 55
unanimous vs. nonunanimous,  383–384

Vertical prosecutions, 12
Vicarious liability, 466–467
Victims

as clients of defense lawyers, 397
rights during sentencing hearings, 421

VIN (vehicle identification number), 243–244
Voir dire, 50
Voluntary confessions, 339–340, 373
Voluntary consent, 208–209
Voluntary statements, 373
Voluntary waivers, 352–353
Volunteered statements, 373

Wade-Gilbert rule, 308–309
Waivers

of Miranda rights, 352–356
of self-incrimination protection, 407

“Wanted” flyers, 131
Warrantless arrests, 36, 165–167

crimes in public places and, 166
crimes in the presence of officers and, 166
danger to the lives of others and, 167
exigent circumstances and, 167
residential entry and, 167–168

Warrantless protective sweeps, 172–173
Warrantless searches, 204–222

administrative searches, 220–222
airport searches, 216, 217

Trash collection, 292
Trials, 49–59

appeals following, 59–60
bifurcated, 436
closing arguments in, 54
constitutional right to, 383–389, 

407–409
exclusionary rule and, 99
fair and impartial, 407–409
instructions to the jury in, 55–56
juror selection for, 49–52, 385
jury deliberation in, 56
jury size in, 383
motions by the defense in, 55, 58
offense severity and, 384–385
opening statements in, 52–53
prejudicial publicity and, 408–409
presenting the case in, 53–54
procedures prior to, 33–49
rebuttal evidence in, 54
sentencing following, 59
speedy and public, 409
summary points about, 410
verdict in, 57–59, 383–384
See also Pretrial procedures

Trunk of vehicle search, 257–259
Turtle, John, 319
Twain, Mark, 118

Unconstitutional laws, 108
Undercover officers, 375–376
United States Courts of Appeals, 7
United States Supreme Court. See Supreme 

Court
Unprovoked flight, 128–129
Unwarned confessions, 365–366, 367–369
USA Patriot Act

of 2001, 476–477
of 2006, 477–479
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Cases in Criminal 
Procedure

RANK / CASE HOLDING

VOTE AND 
MAJORITY
OPINION
WRITER

CHAPTER
IN THE 
BOOK

PAGE

1.
Miranda v. Arizona,
384 U.S. 436 (1966)

Law enforcement offi cers must give suspects the 
following warnings during custodial interrogation: 
You have a right to remain silent; anything you 
say can be used against you in a court of law; you 
have a right to the presence of an attorney; if you 
cannot afford an attorney, one will be appointed for 
you prior to questioning; you may terminate this 
interview at any time.

5 to 4 
Justice Warren

11 343

2.
Mapp v. Ohio,
367 U.S. 643 (1961)

The exclusionary rule, which prohibits the use of 
evidence obtained as a result of unreasonable search 
and seizure, is applicable to state criminal proceedings.

6 to 3 
Justice Clark

4 97

3.
Terry v. Ohio,
392 U.S. 1 (1968)

The police have the authority to stop a person 
even without probable cause as long as there is 
reasonable suspicion to believe that the person has 
committed a crime or is about to commit a crime. 
The person may be frisked if there is a reason-
able suspicion that the person may jeopardize the 
offi cer’s safety.

8 to 1 
Justice Warren

5 125

4.
Gideon v. Wainwright,
372 U.S. 335 (1963)

The Sixth Amendment right to counsel is applicable 
to state proceedings through the Due Process 
Clause of the Fourteenth Amendment. The right 
to counsel applies every time an accused is charged 
with a felony offense.

9 to 0 
Justice Black

12 394

5.
Duncan v. Louisiana,
391 U.S. 145 (1968)

The function of a jury is to “guard against the 
exercise of arbitrary power.”

7 to 2 
Justice White

1 23

6.
Katz v. United States,
389 U.S. 347 (1967)

The prohibition against unreasonable search and 
seizure is not limited to homes, offi ces, buildings, 
or other enclosed places. It applies even in public 
places where a person has a “reasonable and justifi -
able expectation of privacy.” The Fourth Amend-
ment protects people, not places.

7 to 1
Justice Stewart

7 193

7.
Carroll v. United States,
267 U.S. 132 (1925)

The search of an automobile does not require a 
warrant where it is not practicable to obtain one, 
because the vehicle can be quickly moved out of 
the locality or jurisdiction in which the warrant 
must be sought.

6 to 2 
Justice Taft

8 254



RANK / CASE HOLDING

VOTE AND 
MAJORITY
OPINION
WRITER

CHAPTER
IN THE 
BOOK

PAGE

8.*
Apprendi v. New Jersey,
530 U.S. 466 (2000)

Judges may not alone determine a fi nding of fact 
that increased the level of punishment for the 
defendant beyond the prescribed statutory 
maximum. Any fact, other than the fact of prior 
conviction, must be submitted to a jury and proved 
beyond a reasonable doubt. A fi nding of fact can-
not be made by the judge alone based on a lower 
degree of certainty.

5 to 4 
Justice Stevens

Not applicable

9.
Batson v. Kentucky,
476 U.S. 79 (1986)

A prosecutor’s use of peremptory challenges to ex-
clude members of the defendant’s race from a jury 
solely on racial grounds violates the equal protection 
rights of both the defendant and the excluded jurors.

7 to 2 
Justice Powell

12 385

10.
Chimel v. California,
395 U.S. 752 (1969)

Once a lawful arrest has been made, the police may 
search any area within the suspect’s “immediate 
control,” meaning the area from which the suspect 
may grab a weapon or destroy evidence.

6 to 2
Justice Stewart

7 207

11.
Spinelli v. United States,
393 U.S. 410 (1969)

“Innocent-seeming activity and data” and a “bald 
and unilluminating assertion of suspicion” in an 
affi davit are not to be given weight in a magistrate’s 
determination of probable cause. An offi cer may 
use credible hearsay to establish probable cause, but 
an affi davit based on an informant’s tip must satisfy 
the two-pronged Aguilar test.

5 to 3 
Justice Harlan

3 78

12.
Wilson v. Arkansas,
514 U.S. 927 (1995)

Although knock and announce is part of the 
requirement of reasonableness in searches and sei-
zures, it is not a rigid rule and is subject to excep-
tions based on law enforcement interests.

9 to 0 
Justice Thomas

7 200

13.
United States v. Ross,
456 U.S. 798 (1982)

If the police legitimately stop a car and have prob-
able cause to believe that it contains contraband, 
they can conduct a warrantless search of the car. 
The search can be as thorough as a search autho-
rized by a warrant issued by a magistrate. There-
fore, every part of the vehicle in which the contra-
band might be stored may be inspected, including 
the trunk and all receptacles and packages that 
could possibly contain the object of the search.

6 to 3 
Justice Stevens

8 258

14.
Payton v. New York,
445 U.S. 573 (1980)

In the absence of exigent circumstances or consent, 
the police may not enter a private home to make a 
routine warrantless arrest.

6 to 3 
Justice Stevens

6 162

Cases in Criminal 
Procedure, Continued



RANK / CASE HOLDING

VOTE AND 
MAJORITY
OPINION
WRITER

CHAPTER
IN THE 
BOOK

PAGE

15.
Oliver v. United States,
466 U.S. 170 (1984)

A place that is posted with a “No Trespassing” sign, 
has a locked gate (with a footpath around it), 
and is located more than a mile from the owner’s 
house has no reasonable expectation of privacy and 
is considered an open fi eld, unprotected by the 
Fourth Amendment.

6 to 3 
Justice Powell

9 289

16.
Illinois v. Gates,
462 U.S. 213 (1983)

A warrant may be issued on the basis of an affi davit 
that is entirely hearsay (such as when a police 
offi cer swears to facts reported to him or her by 
the crime victim, witnesses, or police informants). 
However, the affi davit must show by a totality of 
the circumstances that there is a fair probability 
that contraband or evidence of a crime will be 
found in a particular place.

6 to 3 
Justice 
Rehnquist

3 78

17.
Whren v. United States, 
517 U.S. 806 (1996)

The temporary detention of a motorist that is sup-
ported by probable cause to believe that the motor-
ist has committed a traffi c violation is valid even 
if the actual motivation of the law enforcement 
offi cer is to determine if the motorist has drugs.

9 to 0
Justice Scalia

8 246

18.
Tennessee v. Garner,
411 U.S. 1 (1985)

It is constitutionally reasonable for a police offi cer to 
use deadly force when the offi cer has probable cause 
to believe that the suspect poses a threat or serious 
physical harm, either to the offi cer or to others.

6 to 3
Justice White

6 185

19.
New York v. Belton, 
453 U.S. 454 (1981)

The police may examine the contents of any 
container found in the passenger compartment of 
a car, as long as it may reasonably be thought to 
contain something that might pose a danger to the 
offi cer or hold evidence in support of the offense 
for which the suspect has been arrested.

6 to 3
Justice Stewart

8 256

20.†

Brady v. Maryland, 
373 U.S. 83 (1963)

Due process is violated when the prosecution 
suppresses evidence favorable to an accused upon 
request where the evidence is material either to 
guilt or to punishment. This applies whether the 
prosecution acted in bad faith or in good faith in 
suppressing the evidence. 

7 to 2
Justice Douglas

Not applicable

Note: The selections and ranking are likely controversial. They are subjective choices, made by 
the author after consultation with several colleagues. Comments, disagreements, and suggestions are 
welcome and will be considered in preparing the next edition. Please send all comments to Rolando 
V. del Carmen, College of Criminal Justice, Sam Houston State University, Huntsville, Texas 77341.
*Not discussed in this text. A Sentencing case.
†Not discussed in this text. A Rights of the Accused case.
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The new Eighth Edition covers recent court 
decisions and cases—especially those from the 
U.S. Supreme Court—with precision, clarity, 
and thoroughness. Additionally, more historical 
context accompanies many of the most 
signifi cant cases covered in the text, making 
it easier for students to grasp the key points of 
such cases.

� Case Briefs are integrated into   
the chapters themselves,   
alongside excerpts from key  
Supreme Court decisions.

� Highlight boxes throughout the 
chapter provide working examples  
of the topics being presented.

Accessible case coverage helps students 
see the law behind the policy
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THE LEADING CASE ON THE RIGHT TO 

COURTAPPOINTED COUNSEL*

Gideon v. Wainwright, 

372 U.S. 335 (1963)
C A S E 
BRIEF

Facts: Gideon was charged in a Florida state 
court with breaking and entering a poolroom 
with intent to commit a misdemeanor, an act 
classified as a felony offense under Florida law. 
Appearing in court without funds and without 
a lawyer, Gideon asked the court to appoint a 
lawyer for him. The court refused, saying that 
under Florida law the only time the court could 
appoint a lawyer to represent an accused was 
when the crime charged was a capital offense. 
Gideon conducted his own defense and was 
convicted.

Issue or Issues: Does the Constitution require 
appointment of counsel for an indigent person 
who is charged in a state court with a felony 
offense? Yes.

Holding: The Sixth Amendment requires that 
a person charged with a felony offense in a state 
court be appointed counsel if he or she cannot 
afford it.

Case Significance: This case mandates that 
when an indigent person is charged with a felony 
in a state court, counsel must be provided. This 
settled a controversy among lower courts, which 
had inconsistent rulings on the type of offense 
an indigent had to be charged with in order to 
be entitled to a lawyer. An earlier decision (Betts 
v. Brady, 316 U.S. 455 [1942]), which held that 
the requirement that counsel be provided to all 
indigent defendants in federal felony trials, did 
not extend to the states. This was overruled in 
the Gideon case when the Supreme Court held 

Case Significance: This case mandates that
when an indigent person is charged with a felony 
in a state court, counsel must be provided. This 

a la er Gid

in a state court, counsel must be provided. This 

a lawyer Gideon
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place as long as there is a reasonable expectation of privacy and that expectation is 
acceptable to the public. (Read the Case Brief to learn more about this case.)

THE LEADING CASE ON THE RIGHT TO PRIVACY

Facts: Katz was convicted in federal court of 
transmitting wagering information by telephone 
across state lines. Evidence of Katz’s end of the 
conversation, overheard by FBI agents who had 
attached an electronic listening and recording 
device to the outside of the telephone booth 
from which the calls were made, was intro-
duced at the trial. Katz sought to suppress the 
evidence, but the trial court admitted it. The 
court of appeals affirmed the conviction, finding 
that there was no Fourth Amendment violation, 
because there was “no physical entrance into 
the area occupied” by Katz. He appealed to the 
United States Supreme Court.

Issue or Issues: Is a public telephone booth a 
constitutionally protected area such that obtaining 
evidence by attaching an electronic listening/record-
ing device to the top of it violates the user’s right to 
privacy? Yes.

Holding: Any form of electronic surveillance, 
including wiretapping, that violates a reasonable 
expectation of privacy constitutes a search. No 
actual physical trespass is required.

Case Significance: The Katz decision expressly 
overruled the decision 39 years earlier in Olmstead 

v. United States, 277 U.S. 438 (1928), which 
found that wiretapping did not violate the Fourth 
Amendment unless there was some trespass into 
a “constitutionally protected area.” In Katz, the 
Court said that the Fourth Amendment’s cover-
age does not depend on the presence or absence 
of a physical intrusion into a given enclosure. 
The current test is that a search exists and there-
fore comes under the Fourth Amendment protec-
tion whenever there is a reasonable expectation 
of privacy. The concept that the Constitution 
“protects people rather than places” is significant, 
because it makes the protection of the Fourth 
Amendment “portable”— carried by persons 
wherever they go, as long as their behavior and 
circumstances are such that they are entitled to a 
reasonable expectation of privacy.

Excerpts from the Decision: The petitioner has 
phrased those questions as follows:

A.  Whether a public telephone booth is a 
constitutionally protected area so that 
evidence obtained by attaching an elec-
tronic listening recording device to the 
top of such a booth is obtained in vio-
lation of the right to privacy of the user 
of the booth. [389 U.S. 347, 350]

Katz v. United States, 

389 U.S. 347 (1967)
C A S E 
BRIEF

continued

United States Supreme Court.

Issue or Issues: Is a public telephone booth a
constitutionally protected area such that obtai
evidence by attaching an electronic listening/r
ing device to the top of it violates the user’s rig
privacy? Yes.

Holding: Any form of electronic surveillan
including wiretapping, that violates a reaso
expectation of privacy constitutes a search. 
actual physical trespass is required.

Case Significance: The Katz decision exprez
overruled the decision 39 years earlier in Ol
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Olmstead v. United States (1928) Wiretapping 
does not violate the Fourth Amendment unless 
there is “some trespass into a constitutionally pro-
tected area.”
Nardone v. United States (1937) The Federal 
Communications Act forbids federal agents, as 
well as other persons, from interpreting and dis-
closing telephone messages through wiretaps.
Goldstein v. United States (1942) Wiretap evi-
dence can be used against persons other than 
those whose conversations were overheard and 
whose Fourth Amendment rights were therefore 
violated.

Silverman v. United States (1961) Driving a 
“spike mike” into a building wall to allow police to 
overhear conversations within the building with-
out a warrant violated the Fourth Amendment.
Clinton v. Virginia (1964) Evidence the police 
obtained by attaching an electronic device to the 
exterior wall of a building was illegally obtained.
Katz v. United States (1967) The prohibition 
against unreasonable search and seizure is not limited 
to homes, office buildings, or other enclosed spaces. 
It applies even in public places where a person has 
a “reasonable expectation of privacy.” The Court 
expressly overruled Olmstead v. United States (1928).

U.S. SUPREME COURT CASES ON ELECTRONIC SURVEILLANCE: 
THE TRANSITION FROM THE OLD TO THE NEW CONCEPT

H I G H
L I G H T

� Cases covered in the text are called 
out in the margins for easy reference. 
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PASSENGERS ARE ALSO “SEIZED” IN TRAFFIC STOPS

The Court recently held that the passenger of a vehicle, like the driver, is also con-
sidered “seized” within the meaning of the Fourth Amendment during a traffic stop 
(Brendlin v. California, 551 U.S. 1 [2007]). In Brendlin, a police officer stopped a 
vehicle to verify a temporary license tag, even though the officers admitted there 
was nothing unusual about the permit. The officer recognized a passenger in the 
vehicle, Bruce Brendlin, as probably on parole and asked him to identify himself. 
After verifying that Brendlin was a parole violator and had a warrant for his arrest, 
the officer arrested him. A search incident to the arrest found a syringe cap. Brendlin 
moved to suppress the evidence as the fruit of a stop without probable cause. That 
motion was denied and Brendlin pleaded guilty to drug charges. He later appealed, 
saying that even though he was merely a passenger, he was also “seized” within the 
meaning of the Fourth Amendment when the car was stopped and therefore could 
assert his Fourth Amendment rights. A unanimous Court agreed, saying that the test 
in these cases is whether a reasonable person in the position of the passenger would 
have “reasonably believed” himself or herself to be intentionally detained and subject 
to the authority of the police. The Court concluded that under the circumstances of 
this case, passenger Brendlin would have reasonably believed he was intentionally 
detained and subject to police authority.

The Court stressed, however, that the ruling in Brendlin does not extend to 
instances of “incidental motor vehicle restrictions,” such as when motorists are forced 
to slow down or stop because other vehicles are being detained. It must also be noted 
that the Court in this case resolved a narrow legal issue: whether a passenger in a 
vehicle is considered “seized” when a vehicle is stopped. It said yes, and therefore 
Brendlin had “standing” and could challenge the constitutionality of the seizure of 
the evidence used against him.

Brendlin v. California 
(2007)
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easily have disposed of the drugs within that short time.
It must be noted, however, that the Court has ruled that the evidence obtained 

need not be excluded when police officers violate the “knock and announce” rule 
(Hudson v. Michigan, 547 U.S. 586 [2006]). In Hudson, the defendant was con-
victed of drug and firearm possession in a Michigan court after the police found 
cocaine and a gun during a search in his home. The police had a search warrant but 
failed to follow the rule that required them to wait “20–30 seconds” after knock-
ing and announcing their presence before they could enter. Hudson appealed his 
conviction, saying the evidence obtained should be suppressed. Voting 5-to-4, the 
Court disagreed, saying that the “exclusionary rule” (providing that evidence illegally 
obtained cannot be admissible in court) does not apply to violations of the knock-
and-announce rule because the knock-and-announce rule is “meant to prevent vio-
lence, property damage, and impositions on privacy, not to prevent police from 
conducting a search for which they have a valid warrant.” The Court further said that 
the social costs of the exclusionary rule as applied to the knock-and-announce rule 
outweigh “any possible deterrence benefits and that alternative measures such as civil 
suits and internal police discipline could adequately deter violations.”

THE SCOPE OF SEARCH AND SEIZURE

The scope and manner of the search must be reasonable based on the object of the search. 
A wise legal maxim for officers to remember is this: It is unreasonable for a police officer 

Hudson v. Michigan (2006)
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� New In Action boxes appear in every 
chapter. In this feature, practical 
scenarios and thought-provoking 
discussion questions allow professors  
and students to apply the chapter’s 

 key concepts to real-life examples. 

Features that emphasize Critical Thinking 
encourage students to apply the law to real-life 
situations

PREVIEW

� The end of each chapter also 
includes review questions 
that help students consider 
and process what they 
have learned, as well as the 
Test Your Understanding 
feature. These provide brief 
hypothetical situations, 
posing questions that enable 
students to apply legal 
principles and concepts and 
develop their legal reasoning 
and analytical skills.
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PROBATION REVOCATION PROCEEDINGSInAction

E is a Georgia resident and a sentenced offender. 
He was sentenced to 3 years of probation with the 
following conditions:

 1. He must not violate any law of any state or 
any local ordinance.

 2. He must report to Probation Officer Greg 
Janes monthly at a predetermined time.

 3. He must not use any illegal substance or alco-
hol and must also submit to random testing.

 4. He must obtain permission from Probation 
Officer Janes before traveling out of his state 
of residence.

In his second year of probation, E was cap-
tured by store detectives stealing a satellite radio 
system from an electronics store in Orlando, 
Florida. The Orlando Police Department 
responded to the scene and investigated. After 
interviewing the store detectives, they issued E a 
misdemeanor appearance citation for shoplifting. 
The appearance citation contained a mandatory 
court date for the following month.

Approximately three months later, Probation 
Officer Janes received a letter from the local district 
court in Orlando, Florida. The letter informed 
Janes that probationer E was in Orlando in January, 
received a misdemeanor violation for  shoplifting, 
and has since failed to report for the scheduled 
court date; a warrant has now been issued by the 
Orlando District Court. Janes reviewed probationer 
E’s file and found no record of any request to leave 
the state for any type of travel. E’s home address is 
listed as Cottonwood, Georgia.

Probation Officer Janes prepared all of the 
paperwork required to initiate probation revoca-
tion proceedings against E. Janes also sent E writ-
ten notice that the terms of his probation had 
been breached and that his probation had been 
placed in jeopardy. The notice informed E that a 
hearing had been set for the probation revocation 
hearing. During the hearing, E will have an oppor-
tunity to present evidence on his own behalf.

On the date of the hearing, E and Janes 
arrived at the courthouse to present their argu-
ments before the presiding judge. During the 
hearing, Probation Officer Janes presented 
evidence supporting the alleged breach of the 
conditions of probation. He presented sworn 
statements from Orlando store detectives regard-
ing the shoplifting incident and sworn statements 
from the Orlando police officer who issued E the 
misdemeanor appearance citation. E responded to 
the allegations by testifying that the Orlando mis-
demeanor case was a case of mistaken identity and 
that he was at home in Georgia during that time. 
Janes rebutted E’s testimony by restating that 
his witnesses (through their sworn statements) 
could attest to the fact that E was in fact arrested 
in Orlando for shoplifting the satellite radio sys-
tem on the date in question. At the close of all 
testimony, the judge sent the courtroom into a 
15-minute recess so that he could review all of the 
testimony and reread the sworn statements from 
the absent witnesses.

Approximately 15 minutes later, the judge 
returned to the bench and announced his deci-
sion that E had violated the conditions of his 
probation agreement and should now be sent 
back to prison to serve out the remainder of the 
original sentence. The judge added that E will 
face the shoplifting charges upon release from 
prison. The court then served E with a written 
order stating all of the reasons for the probation 
revocation.

 1. What conditions of probation did E violate, if 
any?

 2. Was Probation Officer Janes justified in recom-
mending that E’s probation be revoked?

 3. Was the judge justified in revoking E’s 
probation?

 4. Can probationer E be prosecuted for shoplifting 
after release from prison, or would that consti-
tute double jeopardy?

3. He must not use any illegal substance or alc
hol and must also submit to random testing

4. He must obtain permission from Probation
Officer Janes before traveling out of his state
of residence.

In his second year of probation, E was cap-
tured by store detectives stealing a satellite radio
system from an electronics store in Orlando,
Florida. The Orlando Police Department
responded to the scene and investigated. After 
interviewing the store detectives, they issued E a
misdemeanor appearance citation for shoplifting
The appearance citation contained a mandatory 
court date for the following month.

Approximately three months later, Probation
Officer Janes received a letter from the local distric
court in Orlando, Florida. The letter informed
Janes that probationer E was in Orlando in Januar
received a misdemeanor violation for  shoplifting,
and has since failed to report for the scheduled
court date; a warrant has now been issued by the
Orlando District Court. Janes reviewed probation
E’s file and found no record of any request to leav
the state for any type of travel. E’s home address is
listed as Cottonwood, Georgia.

Probation Officer Janes prepared all of the 
paperwork required to initiate probation revoca-
tion proceedings against E. Janes also sent E writ
ten notice that the terms of his probation had
been breached and that his probation had been 
placed in jeopardy. The notice informed E that a
hearing had been set for the probation revocation
hearing. During the hearing, E will have an oppo
tunity to present evidence on his own behalf

The Court agreed that the warrantless search of the automobile was reasonable, 
because it would have been gone if the officers had tried to obtain a warrant. After a 
discussion of various laws, the Court said:

We have made a somewhat extended reference to these statutes to show that 
the guaranty of freedom from unreasonable searches and seizures by the 
F h A d h b d i ll i h b i i f

THE ACCESS ROAD TRAPInAction

A major interstate highway runs through the 
middle of X county. Connecting two major cities, 
this interstate highway is considered a pipeline 
for narcotics trafficking. County officers assigned 
to an interdiction traffic detail set up temporary 
signs along the northbound side of the interstate 
that read, “Narcotics checkpoint ahead” even 
though no such checkpoint had been established.

Approximately an eighth of a mile beyond 
this sign is an access road connecting the north- 
and southbound lanes of the freeway. This access 
road is designated for the use of “authorized 
vehicles only”—meaning emergency or road 
maintenance vehicles. It is a civil infraction to 
improperly use this access.

The county officers watch the access road, 
assuming that vehicles transporting drugs will see 

the bogus checkpoint sign and turn around ille-
gally to avoid the checkpoint.

All vehicles that use the access road are 
stopped and issued citations by the county offi-
cers. After issuing the citations, officers ask the 
drivers if they can search their vehicles. Those 
drivers who give consent have their vehicles 
searched; those who do not give consent are 
detained roadside until a narcotics detection dog 
arrives, normally within 30 minutes. The dog is 
then used to sniff the detained vehicles.

 1. Is the search of the vehicle, in the manner 
described above and after the issuance of a cita-
tion, valid?

 2. Is the use of the dog to sniff the detained vehicle 
after a 30-minute delay valid?

authority of the government to gather surveillance 
intelligence?

 12. Is your use of a cell phone protected by the Fourth 
Amendment? Is the use of cell phones similar to or 
different from your use of landline telephones under 
the Fourth Amendment? Explain your answer.

Explain your answer, then give examples of collabora
tive efforts between the national government and local 
police agencies to fight terrorism.

 6. What do you consider to be some of the more inter-
esting legal issues related to terrorism? If you were a 
judge, how would you decide those issues if they were 
litigated in your court? Justify your answers.

saying that there is no probable cause to believe a crime 
has taken place. P later befriends the live-in girlfriend 
of the neighbor in question, and she gives P permission 
to wiretap their landline telephone. With the help of 
other police officers, P wiretaps the neighbor-suspect’s 
home based on the consent given and, in fact, obtains 
incriminating evidence. You are a judge in the court 
where a lawsuit has been brought for allegedly violating 
the neighbor-suspect’s rights. Who wins this lawsuit 
and why? Answer based on federal and state law.

 3. Y lives in a rural area near Denver, Colorado. The 
police suspect he is a drug dealer. One day, when Y’s 
car was in a repair shop, the police attached an elec-
tronic beeper to it. They monitored the beeper for a 
few days and through it obtained information that Y 
traveled many miles each day to a certain suspicious 
location; in addition, they obtained information from 
a reliable informant that Y had suspicious cans and 
barrels in his home garage. Acting on this information, 
the police obtained a warrant to search Y ’s house and 
garage. The judge issues the warrant. Was this issu-
ance of a search warrant valid? Justify your answer.

 1. J is an American who obtained his citizenship two 
years ago. He was recently caught fighting against 
U.S. forces in Iraq. He says he is not a member of Al 
Qaeda, but sympathizes with the cause of Iraq and is 
fighting to prevent continued American presence in 
that country. He was brought to the Guantánamo Bay 
Detention Center, in Cuba, and has been detained 
there for the past six months. Questions: Is J entitled 
to access to U.S. civilian courts, or is his case to be 
tried and resolved in military courts? Can J be detained 
indefinitely under army custody, assuming indefinite 
detention of enemy combatants is allowed under U.S. 
Military Law? Is J entitled to a civilian lawyer during 
trial like any other U.S. citizen who is tried for a seri-
ous crime? Finally, are his rights the same as or differ-
ent from rights given to non-Americans captured in 
Iraq while fighting against U.S. military forces?

 2. P is a police officer in El Paso, Texas, who suspects 
that one of his neighbors is in contact with foreign 
agents abroad and may be plotting to attack U.S. cit-
ies. P goes to the court to ask permission to wiretap his 
neighbor’s home, but the court refuses authorization, 

TEST YOUR UNDERSTANDING
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Careers in Criminal Justice Web site

The Careers in Criminal Justice Web site provides students 
with extensive career profi ling information and self-assessment 
testing, and it is designed to help them investigate and 
focus on the criminal justice career choices that are right 
for them. With links and tools to assist students in fi nding 
a professional position, this new Web site includes over 50 
Career Profi les and more than 25 Video Interviews. The Web 
site also features a career rolodex, interest assessment quiz, 
and a career planner with sample résumés, letters, interview 
questions, and more. Contact your Cengage Learning 
representative about packaging this resource with del Carmen’s 
text at no additional charge.

Wadsworth’s Guide to Careers in 
Criminal Justice, Third Edition
ISBN-10: 0-495-13038-9 | ISBN-13: 978-0-495-13038-3 
This handy guide, compiled by Caridad Sanchez-Leguelinel 
of John Jay College of Criminal Justice, gives students 
information on a wide variety of career paths, including 
requirements, salaries, training, contact information for key 
agencies, and employment outlooks.

Supplements
PREVIEW

Careers in Criminal Justice and Related 
Fields: From Internship to Promotion, 
Sixth Edition
ISBN-10: 0-495-60032-6   ISBN-13: 978-0-495-60032-9

Seasoned professionals J. Scott Harr and Kären 
M. Hess guide students in developing job-search 
strategies—offering key information on internship 
requirements, professional conduct, résumés, 
interviews, and locating jobs. The new edition 
features expanded coverage of disqualifi ers for 
positions, new emergency-management jobs, 
internship opportunities, and cover letter preparation.

Careers in Criminal Justice Web site

Wadsworth’s Guide to

C i C i i l J ti

Create a Custom “Careers” 
Edition of this Text!

Design a text that helps prepare your 
students for a career in criminal justice by 
adding material from Careers in Criminal 
Justice, Third Edition by Sanchez-Leguelinel 
of John Jay College of Criminal Justice. 
Career editions include information on 
careers in law enforcement, the courts, 
and corrections as well as researching and 
applying for jobs (including sample résumés 
and cover letters). 



Instructor’s Resource Manual with Test Bank
ISBN-10: 0-495-59953-0

An improved and completely updated Instructor’s Resource 
Manual with Test Bank has been developed by Craig 
Hemmens of Boise State University. The manual includes 
learning objectives, a chapter summary, detailed chapter 
outlines, key terms, an explanation of the chapter’s themes, 
class discussion exercises, and worksheets. Each chapter’s 
test bank contains questions in multiple-choice, true-false, 
fi ll-in-the-blank, and essay formats, with a full answer key. 
The Test Bank is coded to the learning objectives that appear 
in the main text and includes the page numbers in the main 
text where the answers can be found. Finally, each question 
in the Test Bank has been carefully reviewed by experienced 
criminal justice instructors for quality, accuracy, and content 
coverage. Our Instructor Approved seal, which appears on 
the front cover, is our assurance that you are working with an 
assessment and grading resource of the highest caliber.

ExamView® Computerized Testing
ISBN-10: 0-495-59955-7

Quickly create customized tests that can be delivered in print 
or online. ExamView’s simple “what you see is what you 
get” interface allows you to easily generate tests of up to 250 
items.

eBank Microsoft® PowerPoint® Slides
ISBN-10: 0-495-59993-X

These handy Microsoft® PowerPoint® slides, which outline the 
chapters of the main text in a classroom-ready presentation, 
will help you in making your lectures engaging and in 
reaching your visually oriented students.

Resources designed with the needs 
of instructors like you in mind
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Classroom Activities for Criminal Justice
ISBN-10: 0-495-10382-9

Stimulate student engagement with a compilation of the best 
of the best in criminal justice classroom activities. Novice 
and seasoned instructors will appreciate this powerful course 
customization tool containing tried-and-true favorites and 
exciting new projects drawn from the spectrum of criminal 
justice subjects, including introduction to criminal justice, 
criminology, corrections, criminal law, policing, and juvenile 
justice.

WebTutor ToolBox on WebCT and Blackboard

The Instant Access Version of WebTutor™ ToolBox provides 
access to all the content of this text’s rich Book Companion 
Web site from within a professor’s course management 
system. ToolBox is ready to use as soon as you log on and 
offers a wide array of Web quizzes, activities, exercises, 
and Web links. Robust communication tools—such as a 
course calendar, asynchronous discussion, real-time chat, a 
whiteboard, and an integrated e-mail system—make it easy to 
stay connected to the course.

Criminal Justice Faculty Development: 
Teaching Professors to Teach 
ISBN-10: 0-534-57264-2 * ISBN-13: 978-0-534-57264-8

This helpful guide, written by Laura B. Myers (Sam Houston 
State University), includes suggested teaching tips and lecture 
outlines for the introduction to criminal justice course. In 50 
pages, the author proposes a teaching model, which can be 
used to develop a teaching course in criminal justice graduate 
curricula, to assist graduate students who do not have the 
benefi t of such courses, and to help veteran faculty members 
improve their teaching skills. Written from the point of view 
that teaching is an interactive and infl uential process, this 
model covers specifi c issues crucial to the development and 
teaching of criminal justice courses.

Instructor’s Resource Ma Classroom Activities fo
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We the People of the United States, in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the common 
defence, promote the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity, do ordain and establish this Constitution 
for the United States of America.

Article I

Section 1. All legislative Powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives.

Section 2. The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch of 
the State Legislature.

No Person shall be a Representative who shall not have attained to the Age of 
twenty five Years, and been seven Years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, including 
those bound to Service for a Term of Years, and excluding Indians not taxed, three 
fifths of all other Persons. The actual Enumeration shall be made within three Years 
after the first Meeting of the Congress of the United States, and within every subse-
quent Term of ten Years, in such Manner as they shall by Law direct. The Number 
of Representatives shall not exceed one for every thirty Thousand, but each State 
shall have at Least one Representative; and until such enumeration shall be made, the 
State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-
Island and Providence Plantations one, Connecticut five, New-York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina 
five, South Carolina five, and Georgia three.

When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and 
shall have the sole Power of Impeachment.

THE CONSTITUTION 

OF THE UNITED 

STATES
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� A list of Learning Objectives appears 
at the beginning of each chapter. These 
Learning Objectives are connected to 
the material that appear in the Study 
Guide and the Instructor’s Manual 
with Test Bank. 

Features designed to promote student success
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WHAT YOU WILL LEARN

The basic provisions of the USA Patriot Act of 2001 had  

a significant impact on Homeland Security, and the 
USA Patriot Act of 2006 amended it.

Fusion centers are intelligence centers run by various  

U.S. states.

The purpose of the Department of Homeland Security  

is to “mobilize and organize our nation to secure the 
homeland from terrorist attacks.”

The role of police officers in the fight against terrorism  

is not well defined.

Some efforts on the local law enforcement level  

prevent or minimize terrorism.

There are many legal issues inherent in the fight  

against terrorism.

There are differences in the old and the new concepts  

on the constitutionality of electronic surveillance.

Four federal laws govern electronic surveillance: Title III  

of the Omnibus Crime Control and Safe Streets Act of 
1968, FISA, ECPA, and CALEA.

There is debate whether consent is sufficient in  

wiretapping cases.

Some types of electronic devices do not intercept  

communication.

KEY TERMS

old concept of electronic 
surveillance

pen registers
Protect America Act of 

2007
Title III of the Omnibus 

Crime Control and 
Safe Streets Act of 
1968

USA Patriot Act of 2001
USA Patriot Act of 2006

CALEA
COPS
Department of 

Homeland Security
ECPA
electronic surveillance
FISA
fusion centers
new concept of electronic 

surveillance

� The full text of the United States 
Constitution is included as an 
appendix, thus providing students 
with a way to easily reference this 
document, a cornerstone of the 
United States’ legal and judicial 
structure. 
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USA Patriot Act of 2006 amended it.
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is to “mobilize and organize our nation to secure the 
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on the constitutionality of electronic surveillance.

Four federal laws govern electronic surveillance: Title III  

of the Omnibus Crime Control and Safe Streets Act of 
1968, FISA, ECPA, and CALEA.

There is debate whether consent is sufficient in  

wiretapping cases.

Some types of electronic devices do not intercept  

communication.
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NEW! The CJ Files

Do your students come to class expecting that life as a 
criminal justice major will be as exciting as what they see on 
television crime shows? Do they have unrealistic expectations 
about what it takes to become a criminal justice professional 
because it looks so easy in the movies? “The CJ Files” follow 
three students as they discover that although real life might 
not be as glamorous as the world Hollywood creates, working 
toward a career in criminal justice comes with its own very 
real rewards. These videos are accessible from our Careers in 
Criminal Justice Web site, CengageNOW, and WebTutor™, as 
well as our PowerLecture CD-ROMs for instructors. 

Career Profi le Videos

Cengage Learning’s Career Profi le videos give unique insight 
into the realities of life in a variety of criminal justice careers. 
Real professionals answer questions about how they got 
started in their careers—including educational background 
—as well as the most challenging and most interesting parts 
of their jobs. These videos give students a concrete sense of 
what to expect from various criminal justice occupations and 
can be a powerful tool in the decision-making process. 

The most extensive collection of videos avail-
able to enhance your lectures and help bring 
criminal justice concepts to life for students!

PREVIEW

ABC® Videos for Criminal Justice

Available for Introduction to Criminal Justice, Criminology, 
Corrections, Terrorism, Criminal Procedure, and Issues in 
Criminal Justice. ABC® videos feature short, high-interest 
clips from current news events as well as historic raw footage 
going back 40 years. Perfect for discussion starters or to en-
rich your lectures and spark interest in the material in the text, 
these brief videos provide students with a new lens through 
which to view the past and present, one that will greatly 
enhance their knowledge and understanding of signifi cant 
events and open up to them new dimensions in learning. Clips 
are drawn from such programs as World News Tonight, Good 
Morning America, This Week, PrimeTime Live, 20/20, and 
Nightline, as well as numerous ABC News specials and mate-
rial from the Associated Press Television News and British 
Movietone News collections.  

Wadsworth Customized Films   
for the Humanities Videos

Cengage Learning will purchase videos from Films for the 
Humanities and Sciences on your behalf as per our video 
policy outlined above. Go to www.fi lms.com to search for 
videos by topic. 

Cengage Learning Video Library

This collection of videos includes selections from CourtTV 
and A&E. Cengage Learning Criminal Justice adopters may 
request one video per 100 new books ordered. Titles subject 
to availability. For a complete list of available videos, please 
contact your local Cengage Learning sales representative.  

Available to instructors on adoption of a Cengage Learning text:

s

www.films.com


WebTutor Toolbox for WebCT® and Blackboard

The Instant Access Version of WebTutor® ToolBox for WebCT 
and Blackboard® provides access to all the content of this 
text’s rich Book Companion Web site from within a professor’s 
course management system. ToolBox is ready to use as soon as 
you log on and offers a wide array of Web quizzes, activities, 
exercises, and Web links. Robust communication tools—such 
as a course calendar, asynchronous discussion, real-time chat, 
a whiteboard, and an integrated e-mail system—make it easy 
to stay connected to the course.

Distance Learning Instructor’s 
Resource Manual
ISBN-10: 0-495-59500-4 * ISBN-13: 978-0-495-59500-7

Your best guide for setting up a distance learning course 
in criminal justice, this manual features coverage of the 
pedagogy of distance education, tips and strategies for 
managing an online course, purposes/objectives, grading 
policy, how to post assignments, and much more.

Teaching Criminal Procedure online? Check out 
these resources that make your life easier . . .
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Internet Activities for Criminal Justice
ISBN-10: 0-495-10442-6 * ISBN-13: 978-0-495-10442-1

In addition to providing a wide range of activities for any 
criminal justice class, this booklet familiarizes students with 
Internet resources useful to both students and professionals 
in criminal justice. Internet Activities for Criminal Justice 
integrates Internet resources and addresses important topics 
such as criminal and police law, policing organizations, 
policing challenges, corrections systems, juvenile justice, 
criminal trials, and current issues in criminal justice.

Internet Guide for Criminal Justice, 
Second Edition
ISBN-10: 0-534-57263-4 * ISBN-13: 978-0-534-57263-1

Intended for the novice user, this guide provides students 
with the background and vocabulary necessary to navigate 
and understand the Web, then provides them with a wealth of 
criminal justice Web sites and Internet project ideas.

Distance Learning Instr

Internet Activities for

Teach Distance Learning?

Design a text for Distance Learning students by 
adding a 50 page manual on How to Succeed in an 
Online Course to del Carmen’s text. Contact your 
local Cengage Learning sales representative for 
more details.

Internet Guide for Crim
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